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PREFACE 


Few cases have been brought before the courts which have 
-aroused ‘such widespread public interest as what 1s popularly known 
as the Bhowal Sannyasi’s case, and no apology ıs, therefore, needed 
for this attempt to make available for the first time the full text of the 
judgments of the Special Bench of the Calcuta High Court which 
disposed of the appeal in favour of the sannyas: claimant 


The Special Bench consisted of three learned judges—the 
Hon’ble Mr Justice Costello, the Hon’ble Mr Justice Biswas and the 
Hon’ble Mr. Justice Lodge The semor judge, however, went away 
on leave after the hearing was over and after having prepared only 
a part of his judgment ‘The judgment was finally completed by 
him in England, and he sent ıt out from there to be pronounced im 
‘Court by his colleagues A new Rule was in the meantime added 
‘to the Civil Procedure Code expressly authorising such procedure 
The fact, however, that the final decision of the learned judge was 
not known even to his colleagues till the moment his judgment 
was actually read out served to add an element of unusual interest 
to a case which was not already lacking in extraordinary features 
The final issue ın the appeal was ın fact left hanging im the balance 
for quite a long tıme even after all the three judgments had been 
delivered 


Counsel for the defendants ıs reported to have announced the 
intention of his clients to take the matter ın appeal to the Privy 
Council It would be some time, therefore, before the curtam 1s 
finally rung down upon the legal drama, the first scenes of which 
opened at Dacca more than eleven years ago 


Should the decision of the Special Bench be upheld ın appeal, 
the Bhowal case would live in legal history as probably the first 
mstance in which a supposed impostor would have successfully 
established his claim before a judicial tribunal 


The facts of the case are already so well-known, and have been 
set out with such fulness in the judgments which are now reported, 
that ıt 1s not necessary to attempt to re-capitulate them agam 
Suffice ıt to say that the story 1s one of intense human interest, 
which cannot but firmly grip the reader’s mind, as he sees it unfolded 
before him in all its varied and bewildering ramifications 

It remains now to express the Editor’s acknowledgments for all 
the help and kindness he has received in the preparation of this 
volume 

In the first place, he 1s deeply mdebted to the learned judges 
of the Special Bench for having made true copies of the judgments 
available for publication His special gratitude 1s due to the 


x 


Hon’ble Mr Justice C C Biswas, CIE, for his kindness ın having 
rcad the final proofs This itself should be a guarantee of complete 
accuracy 


For conycmience of reference, appropriate paragraph headings 
have becn mscrted, but these do not form part of the judgments 
as pronounced 


The Editor desires next to express Ins gratitude to Mr Suresh 
Chandra Majumdar, Managing Director of the Ananda Bazar 
Patnika, Limitcd, for the facilities he rendered in getting the book 
through the press Considerable help has also been derived im this 
connection from Mr Susil Kumar Biswas, Mr Parimal Mukherjee 
and Mr Nirmal Chakravarti, Advocates Special thanks are due 
to the last-named gentleman for having undertaken the preparation 
of the Index, which, though not exhaustive, will, ıt is hoped, be 
still found quite helpful 


Mention should also be made of Mr Ajit Kumar Chatterjee, 
for general secretarial assistance rendered by him 


In conclusion, the Editor should like to say that he will feel 
more than amply rewarded, if the public appreciate the labours of 
those who have so ungrudgingly given their co-operation in bringing 
out this volume 


SACHINDRA CHANDRA DAS GUPTA 
The Ist July, 1941 
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Counsel’s Taunt at the Judge, “Dacca Shakespeare” (p 408) 


_ Definite Change of Attitude of Court of Wards Officials from after 
5th May (pp 408-409)—Mohim Chakravartv’s Report of 6th May (pp 409- 
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Atmosphere at Dacca durmg Trial (pp 437-438)—Difhculties created by 
the Parties (pp 438-439)—Trial Court’s Unsatisfactory Mode of Approach 
(p 439)—Honesty of Jyotirmoyee Dev1 (pp 439-440)—No Adequate Reasons for 
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Plaimnt:ff’s interview with Lindsay (pp 607-608)—No further move tll long 
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* Absent during delivery of judgment 


PREFATORY REMARKS 


BISWAS, J —Before proceeding to deliver judgment: ın this appeal, I deem 
it my duty to state that the senior member of the Bench which had 
heard the appeal, the Hon’ble Mr Justice Costello, 1s now on leave m 
England, and unable, therefore to be present ın court to pronounce 
judgment personally He has, however, sent in a written opinion from 
England, which I propose to read ın open court in due course A 
Rule has recently been framed by this court under the rule-making 
power conferred by section 122 of the Code of Civil Procedure, which 
authorises any judge of the High Court to pronounce the written 
judgment or opinion of any other judge signed by him when such 
judge continues to be a judge of the court, but 1s prevented by absence 
or any other reason from pronouncing that judgment or opinion in 
open court 


I ought to add that neither my learned brother Lodge J nor I 
have so far seen the judgment of our learned colleague, and we are 
not, therefore, aware of the decision he has recorded I now proceed 
to read the judgment I have prepared 


n 


BISWAS J ’S JUDGMENT BEGINS 


This 1s an appeal against the judgment of Mr Panna Lal Bose, Furst 
Additional District Judge, Dacca, which he delivered on the 24th August, 
1936, decreeing the plaintiff’s suit with costs, after a hearing extending over 
a period of two years and nine months 


The question raised ın the swt was a comparatively simple one, whether 
the plaintiff was the person he claimed to be, but ıt involved consideration 
of a vast and variegated mass of facts on almost every one of which the 
evidence was sharply divided Fortunately, the task of the appellate court 
has been considerably lightened by the very helpful judgment of the trial 
court which, in my opinion is remarkable as much for its clarity and preci- 
sion as for its full and fair treatment of the evidence 


So completely and so determmedly were the parties at variance with each 
other on almost every point, trivial or important, that ıt 1s somewhat difficult 
to present a narrative of facts which may be regarded as admitted or un- 
disputed It ıs necessary, however, to attempt ın broad outline a general 
sketch of the story as told on one side or the other in order to appreciate 
the evidence ım the case, or the contentions which were put forward either 
in the court of first mstance or m the appellate court 


PLAINTIFF’S CASE 


Stated in the barest form, the plamtıff’s case ıs that he ıs Ramendra 
Narayan Roy, the second Kumar of Bhowal, who is supposed to have died 
at Darjeeling as far back as the 8th of May, 1909, but did not actually die, 
and who reappeared after an absence of nearly twelve years at a place known 
as Buckland Bund at Dacca under circumstances which eventually’ led to 
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tus beg recognised and accepted as the second Kumar by the general pubhc 
as well as by lus relatons excepting only a few Amongst these few who 
refused to recognise him was lis wife Brbhabat Devi who had in fact claimed 
to succeed to Ins estate upon hus supposed death as Ins sole surviving widow 
and heiress under the Hindu Law This lady, it 18 said, was completely in 
the hands of her brother one Rai Bahadur Satvendranath Banerjee,—a name 
which figures very prominently m these proceedings,—who was admuttediv 
in de facto enjoyment of her estate, and judged by ordinary canons of human 
conduct, would have the strongest motive for denying the plaintif’s identity. 


The plamtff alleges that during lus illness at Darjeeling, poison had been 
admimstered to him in the course of treatment, and while he lay unconscious 
as the result thereof, he was taken for dead and Ins body was carried to the 
local sasan or cremation ground in due course on the mght of the Sth May, 
1909 At the sasan, however, on account of a sudden burst of ram and storm, 
the members of the cremation partv dispersed ım all directions for temporary 
shelter, leaving the body there, and when they returned they found the body 
missing Two or three days later when the plamtff regamed consciousness, 
he found Inmself amid hills and jungles surrounded by a number of Naga 
Sannyasis (iterally, nude ascetics) who tended and nursed lim and brought 
him back to health He wandered about from place to place with this party 
of sanuvasis, until about a year before lus return to Dacca he parted com- 
pany with them at a place called Braha Chhatra in Nepal and wended Ins 
way from there back to Dacca through varons places 


At the time of his supposed death the second Kumar of Bhowal was one- 
third proprietor of an extensive estate spreading over several distnicts im 
Rast Bengal, which has been described as the Bhowal Raj, being the second 
of three sons of the late proprietor Raja Rajendra Narayan Rov who had 
his family seat at Jaidebpur, a village abont twenty miles from Dacca, and 
who died on the 26th Apnl, 1901, having executed a deed of trust and a will 
before lus death As an effect of these documents, the estate vested upon 


his death m lis widow Ran Bilasmoni Devi m trust for his three sons who 
were known as the first Kumar or Bara ku 


mar, the second Kumar or Mejo 
Kumar and the third Kumar or Chhota Kumar respectively The names of 
the first and the third Ku 


mars were Ranendra Narayan Roy and Rabindra 
Narayan Roy Tespechrely Raja Rajendra Narayan Roy also left Inm 
Jyotirmoyee and Tannmoyee, the first 
last after the birth of the three sons, 
Satyabhama Den, widow of the late 


The plamtıf appeared m Buckland Bund towards the end of December, 
1920, or the beginning of January, 1921 Not until a few months later, how- 
ever, was he openly recognised as the second Kumar of Bhowal, or was a 
claim put forward on Ins behalf to recover ius share of the estate 

The plamtıf states that aft { S 
a a an oa $ er he was Tecogmsed, the > tenants began fo 
J H Lindsay, ICS, pubhsh 
and warning the tenants not t 


Was rejected by the Board on the 30th March, 1927 é 
prevented by the local officers from » 27 The plamtif was also 


mg to 
likelihood of a breach of the public ae Jadebpur on the eats 
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PARTIES TO THE SUIT 


The present suit was instituted by the plaintiff on the 24th April, 1930 
in the court of the subordinate judge of Dacca The eldest Kumar Ranendra 
Narayan Roy had died without leaving any male issue in the year 1910 and 
was succeeded by his widow Sarajubala Devi, known as Bara Rant or eldest 
Rant The youngest Kumar Rabindra Narayan Roy died ın 1913, and as he 
also left no son, his estate devolved on his death on his widow Ananda 
Kumar: Devi, who was called Chhota Rani or youngest Ran: In the year 
1919 this lady took a son ın adoption named Ram Narayan Roy, but by virtue 
of an ante-adoption agreement, she still retained an interest in a portion of 
her husband’s estate The plaintiff has jomed all these persons as defendants 
yn this suit, besides the Mejo Rani or second Ram Bıbhabatı Devi, who 1s 
defendant No 1 


At the date of the suit all the three shares of the estate were under the 
management of the Court of Wards The defendants have been consequently 
represented in these proceedings by the Manager of the Court of Wards 


The widow of the eldest Kumar, Sarayubala Devi, who has been made 
the second defendant, has supported the plaintiff and has not filed any written 
statement in the sut The swt has been contested mamly by the first 
defendant Bibhabat: Devi A joint written statement was filed on behalf of 
this defendant and of the adopted son Ram Narayan Roy, defendant No 3, 
by the Manager of the Court of Wards Ananda Kumari Devi, widow of the 
youngest Kumar and the fourth defendant ın the suit, filed a separate written 
statement on her own account 


The present appeal to this court has been filed by Bibhabats Devi, Ram 
Narayan Roy and Ananda Kumar: Devi, all Wards of Court, represented by 
the Manager of the Court of Wards, the first defendant Bibhabat: Devi also 
appealing ın her individual capacity, and the respondents are the plaimtiff and 
the defendant Sarajubala Devi 


DEFENCE CASE 


The common defence of all the defendants other than Sarajubala Devi 
was a categorical denial of the plaintiff’s claim Their case was, first, that 
Kumar Ramendra Narayan Roy had in fact died at Darjeeling on the 8th 
May, 1909, and his body had been burnt to ashes, and secondly, as an 
imevitahle corollary of this, that the plaintiff was an impostor 


QUESTIONS AT ISSUE 


It seems to be obvious that from the plaintiff’s pomt of view the mam, 
if not the only, question he 1s called upon to establish is his identity with 
Ramendra Narayan Roy, the second Kumar of Bhowal,-Wiile-the defendants 


Sictheir part will have compete made out their case 1f they can prove the 
death or cremation. of the second, Kumar at Darjeeling AS will be seén 
later, the events at Darjeeling indeed fill a very largé”thapter in the story, 
and from the defendants’ point of view, ıt 1s not only a very important 
chapter but one of crucial significance Ether side has naturally laid stress 
on its own part of the case, the plamtiff on what for the sake of brevity may 
be referred to as the question of identity, and the defendants on the question 
of death and cremation This difference m the attitude of the parties was 
reflected ın two different issues which were raised in the ‘suit—one, as to 
whether the plamtiff was the second Kumar Ramendra Narayan Roy of 


a 
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Bhowal (Issue No 5), and the other, as to whether the second Kumar 
Ramendra Narayan Roy was still alive (Issue No 4) The learned tral judge 
says that he allowed the last issue to stand ın deference to the suggestion of 
the contesting defendants If tis issue 1S decided ın favour of the defendants, 
that would of course mean an end of the plaintiff's case On the other hand, 
it 18 equally certam that 1f the other issue 1s found ın favour of the plaintiff, 
that should likewise be a complete answer to the defendants’ case If it be 
true that the second Kumar is dead, the plamtiff (o1 for the matter of that, 
any other living person) cannot be he, and conversely, 1f st be found that 
the plamtiff ıs the second Kumar of Bhowal, the Kumar cannot have been 
dead ‘To put the matter m another way, it follows almost with logical 
certainty that whichever side proves the affirmative of 1ts case will thereby 
completely demolish the case of the opposite party There 1s, however, this 
difference between the position of the plamt:f and that of the defendants 
the defendants may on their part fail to prove death or cremation put may 
still win on the failure of the plamtiff to prove identity, but the plaintiff 
cannot succeed unless hie proves identity, even if the defendants fail to prove 
death or cremation 


That this 1s the correct position does not to my mind admit of anv 
dispute, and was fully appreciated by the learned judge in the court below 
(See hts observations at the bottom of page 7 and top of page 8 of Vol 18) a 


After setting out the two issues as follows — 
(Issue No 4) “Is the second Kumar Ramegdra Narayan Roy alive?” 


(Issue No 5) “Is the present plamtiff the second Kumar Ramendra 
Narayan Roy of Bhowal?” 


the learned judge states— 


“I allowed the issue No 4 to stand m deference to the suggestion of the 
contesting defendants that 1t may stand The idea underlying the two issues 
1s that the plaintiff must prove that the second Kumar 1s alive and that he 
1s the second Kumar If he can prove that he is the second Kumar, he 
is alive If he cannot prove that he 1s the second Kumar, there will be an 
end of the case, whether the second Kumar he dead or alive, but death will 
be an answer to the clum The plamtiff’s case goes so near death and the 
transactions followmg the disputed death had, until 1921, been so consistently 
on the footing that the death was a fact that the onus of proving that the 
Kumar had not died would, practically speaking, be upon him, but supposing 


he proves that 1 
; 4 Hen at he ıs the same man, death 1s displaced” (Vol 18, p 7, : 21— 


IDENTITY—THE MAIN QUESTION 


Quite properly, I think, the learned jud 
j ge stated that the question there- 
a Bias Ba ie plaintiff was the second Kuma: of Bhowal lbid p 8, 
, and he addressed himself to a consideration of tt 
as the primary issue m the swt asad 


At to whether lus ultimate conclusion on the is 

sue of identity is correct 
or not will have to be fully examined, but ıt 15 not to be suposed that 
because he decided this assne definitely in favour of the plamtiff, he declined 


ee AS 
" I may explam that I have throughout referred 

to the 18 volumes com- 

prising Part I of the Paper Book (containing the order aheat peaini: 


petitions, depositions and judgment) by Ar: 
Shee ig Nag . eben! Penne abic numerals, and to the 3 exhibit 
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to go mto the question of the alleged death and cremation of the second 
Kumar at Darjeeling On the other hand, as will appear later, he has ‘devoted 
a considerable part of his judgment to a full examination of this part of the 
case As I shall endeavour to show, it ıs a complete misreading of this part 
of the judgment to say, as the appellants attempted to say, that ın dealing 
with what may not imappropriately be called the Darjeeling chapter, the 
learned judge allowed himself to be swayed by the opinion he had already 
formed on the question of identity The passages on which learned counsel 
for the appellants relied ın support of this lme of cnticism show no more 
than this that the learned judge was merely attempting to relate the happen- 
mgs at Darjeeling to the substantive case on the issue of identity As 
already pointed out, the plaintiff’s claim was based on identity, and to this 
the defendants’ answer—and ıt would be a conclusive answer, if established, 
—was that the Kumar did die and his body was actually cremated at 
Darjeeling In other words, death or/and cremation was relied upon by the 
defendants as completely destructive of the plaintiff’s case Obviously, there- 
fore, 1t would be right for the court to consider and say how far the evidence 
regarding death and cremation and other relevant facts connected therewith 
alleged by the defendants was sufficient to repel the conclusion as to identity 
I do not understand the learned judge as having said anywhere that he must 
reject the defendants’ evidence regarding any of the Darjeeling events as 
untrue, merely because he had already come to a finding im the plaint:ff’s 
favour on the question of identity On the other hand, as it strikes me, the 
learned judge subjected the Darjeeling evidence to an independent examuna- 
tion as if identity had not been established, and all that he did in stating 
his conclusion was to apply the test, whether or not that evidence was cogent 
or strong enough to displace identity, which is the same thing as to say, 
whether or not that evidence established the fact of death or cremation which 
would destroy identity According to the learned trial yudge, the defendants’ 
evidence failed to satisfy such test In other words, even if it be supposed 
that the learned judge’s finding on the Darjeeling chapter did not amount 
to a positive acceptance of the story put forward by the plaintiff in this behalf, 
it cannot be denied on a fair reading of the judgment that he imtended to 
hold and held that the defendants had wholly failed to prove their case that 
the second Kumar had actually died or that his body had been burnt to ashes 


DARJEELING CHAPTER—RESPECTIVE CASES 


It may perhaps be helpful to state here ın very brief outlme the respec- 
tive cases of the parties regarding what took place at Darjeeling 


It 1s an adsutted fact that all the three Kumars were in the habit of 
paying periodical visits to Calcutta almost every year The last time that 
the second Kumar returned to Jaidebpur from Calcutta was on or about the 
7th February, 1909 The Kumar was then a young man of 25, and he set 
out for Darjeeling on the 18th April followimg, with a large retinue of officers 
and servants whose names will be found in the yudgment at pages 46 and 47 
of Vol 18 It will be seen that the party which accompanied him included 
among others the Kumar’s wife Bibhabat: Devi, then a young girl of about 
19, and his wife’s brother Satyendranath Banerjee,‘ who was about 24 years 
of age at the time It further mcluded the family physician Dr Ashutosh 
Das Gupta, also a young man of about the same ‘age, one Mukunda Gum, 
Secretary of the Kumar, one C J Cabral, an old servant, one Anthony 
Morel, an Indian Christian who had been ım the service of the estate for 
about five years, and a young man Birendra Chandra Banerjee said to be a 
relation of the Kumar ‘The party put up at a house called “Step Aside’, 


8 BHOWAL CASE 


which had admittedly been engaged a few days previously by Satyendranath 
Banerjee and Mukunda Gum who had expressly come up to Darjeelmg for 
the purpose A description and a rough plan showmg the position of rooms 
in this house will be found at pages 311 and 312 of Volume 18, where the 
learned judge also gives a helpful sketch, though not drawn to scale, showing 
the topography of Darjeeling and broadly mdicating the relative positions of 
many of the places referred to ım the evidence Here at Darjeeling, accord- 
img to the plaintiff, he took 11 on the might of the 5th May, 1909 or ın the 
early hours of the 6th, and 1s supposed to have died on the 8th May following, 
which was a Saturdat, at about dusk His body, as already stated, was there- 
after carned from “Step Aside” to the local burning ground or “sasan”, a 
distance of about two or two and a half mules bs tortuous hill tracks and 
about one hour’s walk from “Step Aside” gomg downhill all the way In 
gomg to the sasan from “Step Aside’, there are two alternative routes 
up to a certain pomt one has been referred to ın these proceedings as the 
Commercial Row route and the other as the Thorn Road route, but beyond 
the said pomt the route was the same According to the plamtıff, the crema- 
tion party which left the house at about 9 pa the same evening followed 
the Commercial Row route When the body reached the sasan 1t 1s said, 
a storm came on attended by heavy ram which was so violent that all the 
persons who had accompanied the body ran away from the place and took 
Shelter ın certain sheds near about, leaying the body where it was The 
rain had apparently sufficient effect on the man who was supposed to be lying 
dead to make him utter certam sounds which were heard hy a number of 
Sannyasis who happened to be waiting im a sort of a cave im the hill-side 
near by The sannyasis came up to the spot where the body lay, and observ- 
img signs of life in it, took it away When after about an hour or so the 
cremation party returned, they found the body gone It is the plaintuff’s 
case that he had passed into a state of apparent death following the 
admumustration of poison, and that the evidence available all pomts to his 
having developed sy mptoms of arsenical poisoning 


The contesting defendants admit the visit of the second Kumar to 
Darjeeling and his stay at “Step Aside” as stated above They also agree 
that he fell 111 early in the morning of the 6th May, but state that he ded, 
not at dusk as alleged by the plamtiff, but at about midnight of the 8th May, 
1909 They stoutly deny that he had been the victim of poisoning or that he 
had developed any sy mptoms of arsemcal or any other kind of poisoning 
According to them the Kumar died of bthary cohe They deny that there 
was any funeral procession m the evening as alleged by the plamtrif, and 
cremation the follow- 
ing morning and cremated with usual tites and ceremonies ın the presence 
of a large bods of persons They say that the cremation took place not at 
the old sasan from which according to the plamtiff’s story the body had 
disappeared the previous night, but at a new burning ground, about a furlong 
further down, which had recently come into existence and was provided with 
a shed or shelter According to the defendants, the route followed by the 
funeral procession from “Step Aside” was along Thorn Road 


MORNING CREMATION ADMITTED 


The plaintiff admits, though there 15 no mention 
that a cremation Procession did leare “Step a P ater a i 
9th May, and that a body, obviously Purporting to be that of he acs 
was carned m this procession for cremation and actually cremated Taking 
it along with the substanine story of an evening procession following on the 
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supposed death of the Kumar early in the evening of the 8th May, this 
admission on the part of the plaintiff carries with ıt the implication that 
the body which was taken out on the morning of the 9th May was ım fact 
not that of the Kumar ‘This involves saying that after the evening cremation 
failed under the circumstances alleged by the plaintiff, another body must 
have been procured in the course of the might, and that a faked procession 
“was staged with this substituted body on purpose the next morning In the 
memorial which the plaintiff presented to the Board of Revenue on the 8th 


December, 1926 (Ex J, Vol III, p 92, paragraph 4), the plaintiff had ın fact 
made the following statement — 


“That your humble memorialist ıs now 1m possession of conclusive proof 
that those who alleged lis death, being afraid of a public scandal, burnt to 
ashes a dead body of a substituted person the next morning with full show 
of a ceremony ” 


At the trial the plaintiff was nnable to give any positive evidence to show 
that the body taken out ın the morning was not actually that of the Kumar, 
but merely referred to a number of suspicions circumstances attending the 
paras cremation from which an inference was sought to be drawn to that 
effect 


IMPROBABILITY OF SUBSTITUTED DEAD BODY 


In support of their own case and in rebuttal of the case made by the 
‘plamtiff, the defendants have naturally placed considerable emphasis on the 
amprobability, or as they put it, the utter “impossibility” of another dead 
body being procured ım the course of the might, particularly by very young 
‘people who were strangers at Darjeeling, and of such a dead body being 
brought to “Step Aside’? and successfully passed off as that of the Kumar 
‘without rousing the suspicions of the second Ram or of the trusted officers 
and servants of the estate who were at the house ‘They point ont that 
no allegations have been made by the plaintiff agaist the second Ram as 
being im any conspiracy 


There can be no doubt that the procuring and substitution of another 
body is necessarily 1mplied ım the plaintiff’s case, and it should certainly be a 
very important pomt to consider how far the plaintiff’s failure to substantiate 
‘such a fact by positive evidence would affect his case generally, if not, m 
particular, the substantive evidence he has given to prove death at dusk or 
an evenmg procession 


` HOW FAR IT AFFECTS PLAINTIFF’S CASE 


It ıs enough to state at this stage that 1f on the evidence ıt 1s possible 
to hold that a funeral procession did leave “Step Aside’? on the evenmg 
of the 8th May, 1909, and ıf at the same time ıt be also a fact that a similar 
procession started from the sare place the next mornmg, as is the defen- 
dants’ case and as the plaintiff admits, it must mevitably follow that the 
body taken out in the morning could not be the same as that which had been 
taken out the previous evening, unless it be supposed that the body after ıt 
had gone out of the house in the evening was brought back to “Step Aside” 
im the course of the night, which, however, 1s the case of neither party In 
other words, the plaintiff’s case of a substituted dead body need not fail 
merely because of his failure to prove this particular fact by positive evidence 
it may equally follow as the only possible conclusion from the other facts 
indicated, which ıt will undoubtedly be for thé plaintiff to establish to the 
satisfaction of the court The first of such facts, as stated above, ıs the 
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evenmg procession, follonimg on supposed death at dusk,—a story winch itself 
carnes no mherent amprobability with ıt the question 18, whether the story 
1s rendered improbable, or the evidence given in support of ıt, 1s rendered 
unacceptable, merely because, coupled with the fact of a second procession. 
m the mormmg, ıt snvolyes the implication of a substituted dead body 


DEATH AT DUSK 


It 1s obvious that the plaintiff cannot possibly succeed, if he cannot prove 
the evenmg procession, for, 1f this goes, the procession which went out on 
the mormug of the 9th May would be the only cremation procession, and at 
is admitted that the body which was taken out m this procession was reduced 
to ashes Now, the evening procession cannot be a fact, unless the supposed 
death of the second Kumar had taken place earlier, that 1s to say, at about 
dusk on the Sth May ‘The precise hour at which this erent occurred 1s not 
very materal it would be enough to show that ıt happened im the early 
hours of the evenmg Quite rightly, therefore, the learned judge held “death 
at dusk” to be a pivotal fact in the plaimtrff’s case (Vol 18, p 353, N 19-21) 
As has been already ported out, the defendants’ definite allegation 1s that 
death took place at about midmght, and if on the evidence this 1s found to 
be a fact, ıt will mevitably wipe out the whole of the plamtff’s case Not 
that, theoretically speaking, an attempted cremation of the second Kumar 
m the mornmg could not be attended with a similar sequel to that which 
18 sad to have followed the evening attempt alleged by the plaintiff, or could 
not haye resulted ın the Kumar’s escape from cremation or m his rescue, 
but it ıs the plamtıff’s positive case that all these happenings took place in 
the dark hours of the night and were ın fact a direct consequence of a 
heavy burst of rain and storm upon the arrival of the cremation party at the 
sasan The suggestion of the defendants 1s that the story of death at dusk 
and evening cremation was a deliberate invention on the part of the plaintiff 
or of lus advisers to avoid the obvious improbability which would be involved 
m a stor} of such strange happenings as are said to have occurred at the 
cremation ground taking place in the broad light of day The plamiff, they 


say, would rather face the greater umprobability of a substituted dead body 
than take such a patent risk 


It 1s quite natural that the appellants should comment very strongly 
on the fact that the plamtiff, though he admits that a body was taken to the 
cremation ground on the morning of the 9th May and cremated as the body 
of the second Kumar, has not produced a single witness on Ins side who 
says that the body was not that of the Kumar But, apart from the fact 
that this may be taken as only showing that the plamtff was not prepared. 
to call evidence to prove what he knew he was not im a position to prove, 
the question still remains whether the plaintiff’s failure im this respect may be 
supposed to help in any way to establish the defendants’ positive case ‘that 
this was the body of the second Kumar The defendants have im fact adduced 
substantive evidence on the pomt if that evidence is accepted, ıt doubtless. 
establishes their case and necessarily destroys that of the plamtff, but if, on 
the other hand, that evidence ıs not found satisfactory or sufficient, can the 
defendants’ case be still held to be proved, merely because there 1s no direct 
evidence on the side of the plaintiff to the contrary ? 


The respective cases of the parties regarding the Darjeeling events are 
Wholls antagonistic to each other, and as 1s to be expected, the evidence 


adduced by both sides ıs mutually contradictory on almost every question of 
fact in connection therewith : 


TRIAL COURT'S JUDGMENT I} 


DEFENDANT'S CRITICISM OF TRIAL COURT'S JUDGMENT 


Before proceeding to examine the evidence ıt will perhaps be useful to 
consider a little more fully the appellants’ general criticism of the sat 
decidends of the trial court’s judgment The gravamen of such criticism is 
that the learned judge entirely failed to adopt the correct and logical method 
of approach to the real question which he was called upon to decide ‘The 
crucial question in the case, according to learned counsel for appellants 
Mr A N Chaudhun, was as to whether the second Kumar of Bhowal had 
m fact died and his body had been cremated, and it. was said that uf a con- 
clusion ın the affirmative thereon was found smpossible, or 1f a definite con- 
clusion m the negative was reached, then only would the question of identity 
arise The learned judge, it was argued, had reversed this natural order He 
took up the question of identity first, and having held identity to have been 
established, he did not really trouble to come to independent findings on the 
questions relating to death and cremation His findings, such as they were 
on these points, were attacked as being based really on an assumption of 
identity and not on the relevant evidence, which, ıt was pomted out, was 
not even fully set forth, much less examimed and appraised The judgment 
on the Darjeeling chapter, 1t was accordingly contended, was not a proper 
judgment at all and the so-called findings therein recorded were of no value 
whatever 


IDENTITY—A FACT CAPABLE OF LEGAL PROOF 


Apart from the fact that the learned judge did not, as I hold, subordinate 
his findings regarding death and cremation to his decision on the question 
of identity, Mr Chaudhuri’s criticism, to my mind, betrays a lack of appre- 
ciation of the correct position Such criticism might perhaps possess the 
merit of plausibility, 1f ıt could be contended with any show of reason that 
identity was a matter which was not susceptible of proof im a court of law 
But that 1s a proposition which even Mr Chaudhun was not prepared to 
advance Identity may be sometimes a very difficult matter to decide, but 
to say that identity ıs a fact which ıs not capable of legal proof would be to 
go in the teeth of numerous cases of mistaken identity with which the Law 
Reports abound ‘To mention only one notable instance, reference may be 
made to the well-known Tichborne case relied on by both sides im the course 
of their arguments, in which a definite verdict was actually reached as to 
the identity of the claimant with one Arthur Orton It 1s worth while pomt- 
ing out that in the present case itself the defendants definitely alleged and 
attempted to prove the plaintzff’s identity with a Punjabi peasant named 
Mal Singh of Aujla, which shows that the defendants themselves do not 
believe that identity cannot be proved, and yet this would seem to be the 
only basis on which Mr Chaudhuri could possibly support his contentions 
In a case where the identity of an mmdividual is in dispute any party con- 
cerned to deny the identity may no doubt rightly require that the court should 
msist on strict proof before finding identity to be established, and one can 
understand an argument that the evidence falls short of legal proof On the 
question of identity, ıt is not necessary to minimise the difficulties in the 
present case arising from its pecuhar facts and circumstances, but the 
standard of proof which should satisfy the court 1s clearly laid down for us 
in the Indian Evidence Act It cannot admit of any dispute that the identity 
which the plaintiff claims in this case with Ramendra Narayan Roy, the 
second Kumar of Bhowal, is a “fact”? within the meanmg of the word as 
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defined m s 3 of the said Act “Fact”, according to this definition, means 
and includes— 
“(1) any thing state of things, or relation of things, capable of bemg 
perceived by the senses, 


(2) any mental condition of which any person 18 conscious 2 


That the plaintiff is the person he claims to be is undoubtedly a ‘thmg” 
‘capable of being perceived by the senses”, and there can be no doubt that 
itis “a fact m issue” im the stt The questioti 1s, what are the conditions 
which must be satisfied in order that this may be held to be “proved” S 3 
of the Indian Evidence Act lays down 


“A fact ıs said to be proved when, after considering the matter before it, 
the court either believes it to exist, or considers its existence so probable 
that a prudent man ought, under the circumstances of the particular case, 


f 


to act upon the supposition that it exists” ¢ 


In order, therefore, to make a proper as8essment of the findings of the 
learned trial yudge on the question of identity, the test to apply would be 
to see if there were sufficient materials placed before the court by proper 
and legal means to have induced it either to believe in the existence of the 
fact of identity or to consider its existence so probable that a prudent man 
ought to act upon the supposition that ıt existed As has been nightly 
observed, “the true question in trials of fact ıs not, whether 11 1s possible 
that the testimony may be false, but whether there ıs sufficient probability 
of its truth, that 1s, whether the facts are shown by competent and satisfactory 
evidence” It might be pertinent also to add in this connection that, as the 
Privy Council lad down im Ramalmga Pillay v Sadaswa Pillay, (1864) 
9 Moore’s IA 506, when there 1s sufficient evidence of a fact, ıt 1s no 
objection to the proof of it that more evidence might have been adduced 


It follows that 1f m the present case the identity of the plaintiff could 
be held as “proved” within the meaning of the Indian Evidence Act, death 
and cremation of the second Kumar as alleged by the defendants would be 
automatically disproved, and Mr Chaudhuri had to concede that identity so 
proved would override the improbabuilities of the plamtiff’s case regarding 
Darjeeling If it 1s Mr Chaudhur’s contention that the evidence of identity 
on the plaintiff’s side was not sufficient or reliable, the plaintiff would un- 
doubtedly fail on that ground alone, whether the defendants were able or not, 
on their part, to prove their case of death and cremation On the assump- 
tion of a correct finding by the learned trial judge on the question of identity, 
Mr Chaudhurt’s attack on the Darjeeling chapter of the judgment would thus 
appear to be wholly without pomt If the plaintiff, on his part, 1s im fact 
unable to establish identity to the satisfaction of the court this itself will 
reheve the defendants of the burden of having to prove death and cremation 
and from this pomt of view, any critiasm of the learned judge's findings on 
death and cremation, however interesting it might be as an exercise in 
forensic dialectics, would be so much wasted effort i 


JUDGE’S ORDER OF TREATMENT JUSTIFIED 


Logically speaking, therefore, Mr Chaudhurt’s attack 
must be directed against the ments of the finding on the een ace 
and not against the learned judge’s mode of approach to the case From 
one point of view it may be said that the order which the learned judge 
followed in taking up the question of identity first and then the question of 
death and cremation, was really in favour of the defendants rather than of 
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the plaintiff, for, while it laid on the plamtiff an mmuitial burden, heavy enough 
im any case of disputed identity, but all the heavier in this case by reason 
of 1ts extraordinary facts and circumstances, it rendered it all the easier by 
that very fact for the defendants to demolish the plaintiff's claim If 
Mr Chaudhuri 1s right, ıt should be more difficult for the plaimtiff to prove 
identity than for the defendants to prove death or cremation why, then, 
should he complain ıf the heavier burden 1s thrown on his adversary? It is 
hardly necessary to repeat that if the plaintiff fails on identity, he fails 
altogether, even 1f death or cremation ıs not proved 


It seems to me, therefore, that the only question that matters 1s not 
whether the learned judge has based his findings as regards death and crema- 
tion ultimately on identity, but whether his finding on the question of identity 
ttself ıs sound and proper As a general proposition ıt can be safely asserted, 
to put the matter in a logical form, that identity, 1f established, would nega- 
tive death and cremation, just as death and cremation, 1f established, would 
negative identity, and ıt ought not to make any difference ın strict theory, 
which of these questions 1s taken up first for consideration, so long as the 
court insists on and applies a correct standard of proof im coming to its 
findings ‘The effect of Mr Chaudhuri’s own contention is that identity on 
the one hand and death and cremation on the other are two distinct chapters 
and ought to be kept apart His complaint agamst the learned trial judge ım 
fact 1s that ın dealing with the evidence of death and cremation, the learned 
judge allowed himself to be influenced by the opimion he had already been 
led to form on the question of identity By parity of reason ıt might be 
argued, on the other hand, that if the learned judge had reversed the order 
and taken up the question of death and cremation first, as Mr Chaudhuri 
says he should have done, 1t would have been equally obnoxious for him to 
have allowed his findings on this question to influence his judgment on the 
issue of identity 


The respondent before us through his learned counsel Mr B C 
Chatterjee maintained that Mr Chaudhuri had in fact laid far greater stress 
on the value of identity as the deciding factor in the case than the learned 
judge had permitted himself to do The criticism is not without justification, 
as an examination of the scheme of the judgment will show Strictly speak- 
ing, as already poimted out, it was quite open to the learned judge, once he 
was satisfied on the question of identity, to make this the touchstone of 
the case as to death and cremation and to reject the defendants’ evidence on 
this head as necessarily false But that ıs far from what the learned judge 
actually did On the other hand, with characteristic fairness, he entered into 
a minute examination of the whole of the case touching death and cremation, 
subjecting the evidence to a careful and detailed analysis 


At the hearing of the appeal before us, learned counsel on either side 
preferred to deal with the Darjeeling chapter first, before gomg into the 
question of identity, and there can be no objection to followmg the same 
order of treatment ın the present judgment 


SOME BROAD FACTS 
Still there are certain outstanding facts and features connected with the 


defendants’ case generally which may be noticed at the outset 


DEFENCE STORY—PLAINTIFF, A “MEDICINE-MAN” 


One important fact to be observed is that though the defendants say that 
the plaintiff was an impostor, they admit that he was an impostor who came 


Soaps 
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upon the scene with no ulterior designs of his own to start with The plamtıiff 
came to Dacca as an ordinary sadhu and took up his position at a place 
which was the usnal haunt of sadhus in that town Here he acted and 
behaved throughout as a person who was not only bereft of worldly 
belongings, but of worldly longings as well According to the defendants, 
the plaintiff was in fact a mere “medicine-man’’ who was distributing “elach” 
or cardamoms to passers-by and offering recipes for the cure of all sorts of 
ailments, and ıt was as a ‘‘medicime-man’’ that he was taken from place to 
place by credulous persons who believed in his supernatural powers He was 
thus first taken to Kasimpur, a place not far away from Jaidebpur, on or 
about the 5th April, 1921 (23rd Chaitra, 1327 BS) to perform, it 1s said, for 
one Sarada Prosad Roy Chaudhuri, a well-known local zemindar, a ceremony 
called “pubeshin jagna”, which 1s a well-known religious ceremony amongst 
Hindus for the purpose of procuring a son From there he was sent down 
to Jaidebpur to Rai Sainb Jogendra Nath Banerjee, a Court of Wards officer 
attached to the Bhowal Raj estate, at the Rayjbar1, and while he was staying 
here, he admittedly paid a visit to the house of Jyotirmoyee Devi at Chakkar, 
a quarter of Jaidebpur not far from the Rajbarı, which the defendants say 
he did for the purpose of curmg some eye-trouble of a daughter of the family 
There 1s some dispute between the parties as to the date of this visit to 
Jaidebpur the plaintiff says that he arrived here on the 12th April, 1921, or 
the 30th Chaitra, 1327 BS , whereas the defendants assert, for a purpose which 
will be seen later, that he came on the following day, which was the Chart- 
Sankiants or the last day of the Bengali month of Chart or Chaitra and in 
fact the last day of the Bengal year It ıs common ground, however, that 
this Chatt-Sankrants visit was of short duration and that plamtiff left Jaidebpur 
on the third day of his arrival 


NOT SUSPECTED AS SECOND KUMAR 


It ts next to be observed that according to the defendants, while the 
plaintiff was at Buckland Bund or at Kasimpur, no suspicion crossed the mind 
of any one who saw him there that he might be the second Kumar of Bhowal 
No such suspicion, on the defendants’ case, could possibly arise, when death 
of the second Kumar at Darjeeling in 1909 was an accepted certainty, and 
an only rumour that he might be still alive, which the defendants admit arose 
m 1917, 1s said to have perished almost as soon as it had originated, on 
receipt by Rani Satyabhama Devi of a reply from the Maharajyadhiray Bahadur 
of Burdwan to a letter she had written to him on the 3rd September of that 
year referring to such a rumour (Ex Z(33), Vol II, p 175) Moreover, the 
defendants say that the plaintiff looked so “utterly dissimilar” that it was 
not possible for any one to mistake him for the second Kumar The defen- 
dants, ıt will be seen, afterwards came to realise the implications of this theory 
of “utter dissimilarity”, and tried their best to whittle ıt down 


JYOTIRMOYEE DEVI—DE FACTO PLAINTIFE 


Another important fact which it 1s necessary to point out is that, accord- 
wg to the defendants, Jyotirmoyee Devi is the de facto plaintiff ın the case 
it is said that it was she who actnally manoeuvred the plaintiff into the 
position which he was ultimately forced to accept It js definitely ot the 
defendants’ case that Jyotirmoy ee Devi had, by a pre-concerted plan, contrived 
to get the plaintiff at Buckland Bund and left hım there to watch the reaction 
of the public mind to any msidions propaganda engineered by her in the mean- 
time to the effect that the plamtiff was her long-lost brother The defendants’ 
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suggestion, on the other hand, 1s that ıt was either at the Chart-Sankranti 
visit or shortly thereafter that this lady, struck by some superficial physical 
resemblance of the plaimtiff with the second Kumar, first concewed the 
idea of putting him forward A few days later she tried to atrange another 
anterview with the plamtiff at Dacca at the house of her youngest sister 
Tarmmoyee Devi, but as Tarimmoyee’s husband would not allow it, she finally 
managed to have the plamtiff taken to the house of one Saibalim Devi, a 
second cousin of the Kumars, who stayed at Dacca and 1s an important witness 
examined on commission on behalf of the defendants (Vol 3, pp 436-472) 
Finally, on the 30th April, 1921, Jyotirmoyee Devi had the plaintiff brought 
down for the second time to her own house at Jaidebpur, and it 1s said that 
this was done with the definite object of trying, if she could, to get the 
plamtiff to play the role which she had already made up her mind he should 
play in her interest The plamtıf was naturally hesitant at first and his 
diffidence had to be overcome, and for this purpose, ıt is asserted, this wily 
lady staged an elaborate make-believe ın the shape of a public demonstration 
at her house on the 4th May, 1921, at which hundreds of people purported to 
have openly recognised and acclaimed the plamtiff as the second Kumar 
of Bhowal This mcident is a landmark in the history of the case and has 
been referred to in these proceedings as “Atma Patichaya’’ (literally, self- 
revelation) or Declasation of Identity by the plaintiff 


QUESTION OF MOTIVE 


Now, supposing the defendants are right m the case they have made as 
stated above, they are inevitably faced with the question as to why or how 
Jyotirmoyee Dev: should or could all on a sudden have taken it into her 
head to concoct such a huge scheme of fraud, and then worked it out with 
such signal success In the first place, had she any motive? Not that the 
defendants are called upon to prove the existence of any definite motive, but 
am judging the probabilities of human conduct, particularly of such strange 
conduct as the defendants ascribe to this lady,—a pardanashin Hindu widow 
whose past record does not certamly justify even a remote suspicion of any- 
thing hke a Machiavelian turn of mmd,—the consideration of motives can- 
not be altogether elimmated Assuming the second Kumar had died, neither 
he nor any of his brothers had left any male issue, and if there was no 
adoption by any of the widows, the sisters’ sons would be the nearest rever- 
sioners Jyotirmoyee Devi had a son living at the time, named Jalad 
Mukherjee alas Buddhu She would certainly not be advancing the prospects 
of her son’s succession to a share in the estate (it may be, along with other 
sisters’ sons of the Kumars) by bringing back to life, so to say, a deceased 
brother In point of fact, the youngest Rani Ananda Kumari Dev: had adopted 
a son, Ram Narayan Roy, in May 1919, a fact which was by itself enough to 
cut off all chances of succession for Jyotirmoyee Devi’s own son or the sons 
of any other sister How could Jyotirmoyee Devi in this state of things profit 
at all by contriving the reappearance of the second Kumar in 1921? This 
might affect the reversionary interest of the adopted son to the second Kumar’s 
share, but would not certamly secure any benefit to her or to her son ‘The 
defendants have not even hinted at the exstence of any pact or understand- 
ing, secret or otherwise, between the plaintiff and Jyotirmoyee Devi stipulat- 
ing for division of the estate between themselves as the reward of ultimate 
success ‘The adoption of Ram Narayan Roy came to be challenged after- 
wards by a swt stituted by the son of the youngest sister Tarinmoyee Devi, 
but this was in 1925, four years after Jyotirmoyee Devi is supposed to have 
set to work on her fraudulent venture Was she, then, minded, through malice 
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or malevolence, to inflict harm on the second Ram by foistmg a husband 
upon her, or to deal an indirect blow at the third Ram by imperilling her 
adopted son’s reversion? ‘The evidence is, and it ıs not disputed by the 
defendants, that till the arrival of the plaintiff, Jyotirmoyee Devi was on 
excellent terms with either Rami I am not at all surprised that learned 
counsel for the defendants had no answer to give to the pertinent comments 
made by the learned judge ın this connection at p 59 or at pp 91-92 of the 
qudgment (Vol 18) 


According to the defendants’ case, it must be taken that Jyotirmoyee 
Devi’s action ın “propounding” the plaintiff was a fortuitous consequence of 
her accidental discovery of the plaintiff They do not say or suggest that 
prior to the arrival of the plaintiff at Dacca this lady had been wistfully 
looking out for a possible “double” of her deceased brother Ramendra Narayan, 
or that she had any reasons to consider the reappearance of her brother as. 
something within the range of probability On the other hand, ıt ıs the 
defendants’ case, and they have stoutly adhered to this case right to the end, 
that the death of the second Kumar was an accepted fact, that Jyotirmoyee 
Devi must have believed and did believe in his death, and that she must 
have known and did know that this was also the belief of everyone con- 
cerned The defendants in fact scout the plaimtiff’s story as to any rumours 
having been afloat anywhere or at any time since the date of supposed death 
of the second Kumar, to the effect that his body had not been cremated or 
that he was still alive, except that they admit only one short-lived rumour, 
that of 1917, to which reference has been already made If, then, as the 
defendants mamtain, there was not only no background already in existence 
for the possible acceptance of such a story as Jyotirmoyee Devi 1s supposed 
to have started, but the facts were all positively agamst 1t, 18 it likely or 
probable that Jyotirmoyee Devi, or for the matter of that any person, how- 
ever shrewd or intriguing, should or could mvent such a tale and then run 
away with it? If, as ıs their case, the second Kumar had died at Darjeeling 
and his body had been cremated m due course, and this was known to Jyotir- 
moyee Devi, she must have realised that before she could think of successfully 
passing off a fictitious person as her second brother, she would have to over- 
come this fact of his death and cremation ‘The records will, however, have 
to be searched m vain for any evidence on defendants’ side that within the 
short space of a few days that she had for hatching and perfecting her wicked 
plot, there was any attempt by her or on her behalf to procure materials which 
might help to demolish this imtial obstacle of fact 


It 18 necessary now to advert briefly to certam other facts before coming 
to a consideration of the evidence on the Darjeeling part of the case 


“ATMA PARICHAYA” 


As has been seen, the “Atma Parichaya”’ or Declaration of Identity by 


the plaintiff took place at the house of Jsotirmoyee Devi on the 4th May, 
1921 A graphic account of the happenings of this day, as also of the three 
days preceding this event, 15 given by her (Vol 8, pp 301 et Seg), and there 
1S practically no cross-examimation of this witness on the pomt Her story 
1s m fact corroborated in materal particulars by other witnesses on behalf 
of the plaintiff It 1s definitely the plaintiff’s case that Rai Sahib Jogendra 
Nath Banerjee who had entered the service of the Bhowal Raj as Private 
Sceretarv of the Kumars in Chaitra, 1311 BS (that ıs, about April, 1905), 
and had known the second Kumar intimately, was not only present at the 
“Atma Parichaya” (bid, $ 303, 1 2), but had heen coming to Jyotirmoyee 
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Devi’s house every day that the plaintiff was there (btd, p 362,1 7) This ıs 
denied by the defendants who maintain that neither Rai Sahib Jogendra Nath 
Banerjee, nor the Assistant Manager of the estate Mohim Mohan Chakravarty 
or any other witness on their behalf was present at Jyotirmoyee Devy1’s house 
at any time before or during the “Atma Parichaya” ‘The defendants have 
not in fact chosen to call a single person who was present on the occasion 
as a witness to contradict the account given on the plaintiff’s side (Vol 18, 
p 93 bottom) All the same, they have thought ıt fit to challenge the plam- 
tiff’s case regarding this event, pointing to certain alleged discrepancies in 
the evidence of some of the plaintiff’s witnesses who seek to corroborate the 
account given by Jyotirmoyee Devi The matter need not be examined fully 
at this stage, but ıt 1s enough to refer here to certam contemporaneous docu- 
ments which speak for themselves 


NEEDHAM’S REPORT OF 5TH MAY, 1921 


Apparently the incident which took place on the 4th May, 1921 produced a 
tremendous local commotion In pomt of fact it led to a confidential report 
being made the followimg mormiig by F W Needham, the Chief Manager of 
the Bhowal Court of Wards Estate, to the Collector of the District, J H 
Iindsay, ICS A copy of this report was sent by Needham the same day 
to Sarajubala Devi, widow of the eldest Kumar, at Calcutta, and this has 
been produced by the plaintiff and marked as an exhibit on his behalf 
(Ew 59, Vol II, p 212) The plaintiff relies on this document strongly as 
valuable evidence of the mattefs dealt with therein, which refer not merely 
to the incident of the 4th May, 1921, but to a wide-spread impression which 
had been already created in the public mind since the plamtıff’s arrival at 
the house of Jyotirmoyee Devi a week ago that he was the second Kumar 
-The report also mentions the plaintiff’s prior visit to the house of Sarada 
Prosad Roy Chaudhuri at Kasimpur, his subsequent halt at Jaidebpur, and 
his visit to the house of Jyotirmoyee Devi on this occasion, which has been 
already referred to as the Chait-Sankranti visit According to the defendants, 
this report had been drafted for Needham by Rai Sahib Jogendra Nath 
Banerjee and Mohin1 Mohan Chakravarty, and was based mainly on informa- 
tion which had been supplied to these two gentlemen by the inmates of 
Jyotirmoyee Devi’s house Z 


FURTHER REPORT BY ASSISTANT MANAGER 


On the following day, namely, the 6th May, 1921, there was a further 
Teport concerning the sadhu, submitted by the Assistant Manager Mohini 
Mohan Chakravarty, to the Chief Manager Needham, which 1s an exhibit on 
behalf of the defendants (Ex Z(203), Vol II, p 215) 


DR ASHUTOSH DAS GUPTA’S LETTER OF MAY 5, 1921 


There ıs another imteresting contemporaneous document of this period 
put on record by the plamtiff which may be referred to ım this connection 
(Ex 398, Vol II, p 214) It 1s a post-card dated the 5th May, 1921, in 
Bengali from Dr Ashutosh Das Gupta, the family physician of the second 
Kumar, who had accompanied hım to Darjeeling m 1909, and who is a very 
important witness on behalf of the defendants (D W 365, Vol 16, pp 240-346), 
written from Jaidebpur, to Sailendra Nath Motilal, brother of the first Ram, 
who was then in Calcutta The writer states that a very wonderful incident 
had happened~at Bhowal, the like of which was not to be found even im 
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fiction A sadhu had arrived here at the house of Buddhu Babu (son of 
Jyolirmoyee Dev:), and had given out that he was the second Kumar Ramendra 
Narayan Roy Five or six thousand people were coming to see hım every 
day and some of them were paying hım nazar (present) Every one was 
firmly convinced that he was the Kumar limself The affair had caused a 
great stir The writer adds, “As I came and said that ıt was false, a hundred 
thousand people of Bhowal have been blaming me”, and concludes that he 
was passing his days ın terrible suspense 


It may be stated in passing that there ıs some dispute between the 
parties as to the precise meaning of the words within inverted commas above 
whether they refer to Dr DasGupta having falsely demied the identity .of 
the plamtiff as the second Kumar, or to a false report which he is supposed 
to have made after he had come from Darjeeling (that ıs, m 1909) On the 
latter interpretation, which the defendants were inclined to adopt in this 
court, Dr Das Gupta must have made a report concerning the death of the 


Kumar which now turned out to be false on Ins reappearance in the person 
of the sadhu 


Be that as ıt may, there ıs one important point to observe about this 
letter (Ex 398) as well as about Needham’s report of the 5th May (Ex 59) 
and the report of Mohini Mohan Chakravarty of the 6th May, 1921 (Ex Z(203) ), 
namely, that ın none of these documents is(there any mention of any story 
haying been given out by or on behalf of the sadhu at or about this time, 
as to the circumstances in which the 4€coid Kumar ıs supposed to have 
survived an attempted cremation at Darjeeling m the year 1909 In Mobmı 
Mohan Chakravarty’s report it ıs stated, on the other hand, that the estate 
officials had tried their best<fo get from the sadhu definite information 
regarding ‘past events in the life of the second Kumar”, but were unable to 
obtam any particulars, as the sadhu declined to answer their questions The 
significance of this pomt will be apparent later on 


PUBLIC RECOGNITION OF PLAINTIFF AS KUMAR 


From after the 4th May, 1921, ıt 1s not disputed that the plamtiff was 
attracting large crowds of people who were daily comimg to see lum at 
Jyotirmoyee Devi’s house, and the plaintiff states that he was also receiving 
rents and naza from the tenants of the Bhowal estate from tlus date onwards 
on the footing that he was the second Kumar On the 15th May following 
there was a largely attended meeting at Jaidebpur on a chatan or open piece 
of land in front of the Rajbari at which the plamtiff 1s said to have been 
pubhely acclaimed as the second Kumar, and copies of the resolutions passed 
at this meeting were duly forwarded to the authorities 


ATTITUDE OF COURT OF WARDS 


It appears that while the plaintiff was thus daly gaming recognition and 
support from the tenantry of the estate as well as from the relations and 
members of the Kumar's family, the local officials of the Court of Wards 
assumed a definitely hostile attitude towards lum, and according to the 
plaintiff, ıt may be added, this dated from the 6th May, 1921 The action 
Which they took, the enquires which they set on foot, and the various 
proceedings which they held or caused to be held to counter the plaintiffs 
claim, form an important chapter ın the case and will be adverted to presently 


In the meantime, about three weeks after the public meeting of the 
15th May, 1921, another meeting was held of the tenants and taluqdars of the 
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estate at which an Association was formed called “The Bhowal Talugda: and 
Pioja Samir’ at Jaidebpur, with a view to “establish the Kumar in his 
legal position by legal means and to maintain him”, as is deposed to by 
PW 228, Digendra Narayan Ghose (Vol 5, p 460,1 40—p 461,1 1), who was 
elected President of the Samiti and admittedly came to be one of the strongest 
supporters of the plaintiff (See im thts connection Ex 21, Vol II, p 275) 
The Samiti made arrangements to collect subscriptions, and a sum of 
Rs 10,000 to Rs 12,000 1s said to have been raised up to the month of 
Kartik 1329 BS (October 1922), when the Samiti ceased to function without 
‘being formally dissolved (Vol 5, pp 460-461) 


PROPAGANDA 


The defendants say that this was part of an intensive propaganda which 
was carried on on behalf of the plaintiff, ın course of which a large number of 
pamphlets m prose or verse were published, which had an extensive circulation 
and some of which were said to contain scurrilous accusations against 
Satyendranath Banerjee and Dr Ashutosh Das Gupta, if not agaimst Bibhabati 
Devi herself It must not be supposed that there were no counter-pamphlets 
as well, supporting the defendants and“ directed against the plaintiff, nor, if 
we are to believe D W 92, Pham Bhusan Banerjee (Vol 14, p 138, I 14-18), 
that there was no “counter-meeting’”’ on behalf of the defendants to meet the 
propaganda of the Bhowal Talugdar and /Proya Samiti (see also m this 
connection Ex Z(225), Vol II, p 352) | 


It ıs necessary to refer particularly to one Bengali pamphlet on the 
plaintiff's side, styled “Faker beshe praner Raja” (“The sovereign of our 
heart ın the garb of an ascetic”), mm which an imputation was made agaist 
Dr Ashutosh Das Gupta to the effect that he had poisoned the Kumar at 
Darjeeling This gave rise to a crimimal proceeding on a charge of defamation 
under sec 500 of the Indian Penal Code instituted by the doctor agamst 
the writer and the printer, Purna Chandra Ghose and Satish Chandra Roy 
tespectively, the former bemg a son of Digendra Narayan Ghose, President of 
the Bhowal Talugdar and Proja Samuti aforesaid This prosecution, which 
was started on the 9th September, 1921 and has been referred to in the present 
proceedings as the “Defamation Case”, eventually ended in the conviction of 
the accused, after ıt had been dealt with by two Deputy Magustrates,—first 
by Mr Sarada Prosonno Ghose, and then by Mr Birendra Mohan Ghose who 
acquitted them on the 3ist May 1923, but whose order of acquittal was set aside 
on an appeal to the High Court by the Local Government (See the case 
reported m 28 CW N 579) ‘The importance of this case hes in the fact that 
some of the persons who then gave evidence were afterwards witnesses in the 
present suit, and thes present evidence has accordingly to be considered in 
telation to their previous depositions Important among such witnesses are 
Dr Ashutosh Das Gupta (D W 365, Vol 16, pp 240-346) and Birendta 
Chandra Banerjee (D W 290, Vol 15, pp 314-377) The learned judge finds, 
and .this finding has not been seriously challenged by either side, that 
Dr Ashutosh Das Gupta was the nomunal complamant im the case, but the 
prosecution was really conducted by the Government Pleader of Dacca, Rai 
Bahadur Sasanka Coomar Ghose, on behalf of the Bhowal Estate, while the 
accused were assisted by the plamtsf (Vol 18, p 99, Il 7-13, and p 116, 
U 14-17) ; 


Although many of these pamphlets have been put in evidence on behalf 
of the plaintiff, learned counsel for the defendants has failed to pomt to any 
evidence on the record to establish the plaintiff's connection with them, and 
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im my opinion, ıt would be wrong to accept or act on any statements con- 
tamed in such pamplilets as ıf they were admissions on the part of the 
plaintiff, or contamed the plaintiff’s version on any part of his case I entirely 
agiee, 1f I may sa} so, in the views expressed by the learned jndge on the 
pomt (Vol 18, p 113, Il 35-41) 


Reference may now be bnefly made to the course of events showing the 
immediate reactions m the defendants’ camp to the plaimtiff’s declaration of 
identity, and the account may well begin with Satyendranath Banerjee, brother 
of Bibhabat: Devi and now a Ra: Bahadur He was undoubtedly a person most. 
vitally interested ın denying the plamtıff’s claim, and according to the plaintiff, 
did m fact engmeer the whole of the opposition to him 


Bibhabat: Devi was not at Jaidebpur at this time She had im fact left 
Jaidebpur in the year 1909, shortly after her return from Darjeeling, and 
came to live in Calcutta with her brother Satyendranath Banerjee In May 
1921 she was staying with him at a house at No 19, Lansdowne Road, a 
property worth over rupees two lakhs, which she admits had been purchased 
by her brother for himself entirely with her money (Vol 12, pp 242 and 243° 
see also judgment, Vol 18, p 60, Il 15-19) 


According to Satyendranath Banerjee, who is D W 380 (Vol* 16, 
pp 423-545), ıt was m the first week of May, 1921, that he came to hear of 
the plantif{’s arrival at Jatdebpur He is not quite sure about the source of 
his information it nught be either Rai Salıb Jogendranath Banerjee or the 
Assistant Manager Mohini Mohan Chakravarty or the Chief Manager 
Needham (ibid, p 489, I 29-31) But it 1s m evdence that a copy of 
Needham’s report of the 5th May, 1921 (Ev 59, Vol II, p 212) had been sent 
at the time to Bibhabati Devı as well as to each of the other two Ranis 


+ 


CONDUCT OF SATYENDRANATH BANERJEE 


Alter receiving this report, what was the first step Satyendra took about 
it? He does not remember it at this distance of time, but im all probability 
he and his sister “talked the matter over” His sister was “astonished”, but 
not “upset”, and judging from Ius evidence, he too felt no more than a shock 
of muld surprise (Vol 16, $ 490, it 10-17) Both of them of course knew 1t for 


certain certificates of death and cremation of the second Kumar which had 
to be obtained after ius death or Supposed death, for the purpose of drawimg 
out money on an msurance policy on the life of the Kumar, and copies of 
which Satyendra had been carefully preserving eyer since 


Evidently Satyendra did not thunk it necess 
ary or wort! 
to Jaidebpur to silence the agitation these, j eaa ce 


regarding the supposed Kumar w 

reg rdg : SUPP a TORAS was the centre of such agitation He does 
Ai except probably to se 
ibid, p 489, 1) 27-28) What he did was Simpl. to n 

Secretariat in Calcutta—Lees and Lethbridge, the thee Sten and Secretar: 

of the Board of Revenue respectively, the Board of Revenue bein Sits 
under the statute (Bengal Act IX of 1879) the “Court of Wards” ai Tinuk 
power to delegate any of its powers in this behalf to a Commissioner or a 


Collector or to any other person who 1 
: 3 s thereupon c 
Wards m respect of such powers (sec 3) p onstıtuted as the Court of 


~ 
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In the meantime, on the 7th May, 1921, there appeared im the 
“Englishman” newspaper of Calcutta a report about thé Jaidebpur sadhu sent 
‘by the Associated Press from Dacca under the heading ‘Dacca Sensation” 
At the advice of Lees, Satyendra says (Vol 16, p 490, ll 21-24) he sent a 
‘contradiction to this report which was published im the issue of the 
“Englishman” of the 9th May (Ex 409, Vol II, p 217), and it may be 
pointed out that as the 8th May was a Sunday, it 1s very likely that Satyendra 
had seen Lees on the 7th 


In sending this contradiction Satyendra states he was anxious to 
“convince” the public that the second Kumar had died, and he apparently 
thought it was quite enough for the purpose to state that the Kumar had 
been attended in his last illness by Lt -Col Calvert, the then Civil Surgeon of 
Darjeeling, and that he himself (Satyendra) was ‘personally present” at the 
time of his death, without mentioning the further fact that Lt Col Calvert 
was also then present, though he admits he had this fact m mind at the time 
‘he was writing, and it came to be a vital part of his case later on (Vol 16, 
p 490, IL 26-29) i 


* Satyendra ıs not ın a position to contradict that he saw Lethbridge more 
than oncd, and might have seen hım ın fact before his interview with Lees, but 
he leaves us in no doubt as to the object of his visits He remembers he 
‘went to ask Lethbridge to take steps to “safeguard the evidence of the Kumar's 
death” (bid, p 490, Il 31-33), and wanted him in fact to see the originals of 
the insurance papers of which he left copies with him (1bid, p 445, U 26-27) 
It appears that at his suggestion Lethbridge did write to the Insurance 
‘Company on the 10th May, 1921 calling for these papers Acting on imstructions 
froth their Head Office in Glasgow, the Calcutta office of the Company sent to 
hım on the 14th July following their file of papers contammg the evidence of 
the Kumar’s death and attached correspondence along with the original medical 
report on the Kumar’s life (Ex 450, Vol I, p 190) Lethbridge, however, 
teturned the documents to the Company the next day, as he did not consider 
it proper for the Court of Wards to take charge of these papers or that they 
should be handed over to either party to the dispute, but thought that if 
required ın evidence, ıt would be more proper, uf they were produced from 
the custody of the Company (see Ex 448, Vol I, p 193) 


It ıs worth while to pomt out ın passing that though the papers sent by 
the Insurance Company to the Board of Revenue included the medical report, 
and the Board of Revenue officials had an opportunity of imspecting the docu- 
ment before ıt was returned by them, the defendants made no erie to 
produce it at the trial, and it_was_left-to~the plamtzff to call for ıt and have 
1t, produced by the Com mpany..at £ a a late stage, MAEI, o on the i isth ih December, 
1934.-The report which had been made in the year 1905 she “showed a certain 
ident. ine jin having” existed on ody. ot the.: second, Kumar, „and 

ms tallied With a mark on the “plaintiff v aes a large 1 number of] his witnesses 
had" already“s Spoken to Tong before the, document came to be produced,. but 
‘which the e defendants. | had ] been strenuously denying’ all along + ‘until, after. the 
arrival ‘of the Teport “they. could do so no longer | (Vol 18, pp 232-233) 


Cee nnn, OP 


Satyendra states that on receipt of Needham’s report he summoned no 
lawyer to counsel (Vol 16, p 490, 1 17), but a lawyer did happen to come 
to him shortly after from Dacca im the person of the Government Pleader, 
Rai Bahadur Sasanka Coomar Ghose The exact date of his arrival, or 
‘whether he came because he had been sent down by Lindsay to see Satyendra, 
1s not clear, but ıt is not disputed that he came with ‘‘a letter ın his pocket 
from the Collector” (bid, p 489,1 17), and that he met Satyendra in Calcutta, 
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1f he did not actually put up at lus house This “letter from the Collector” 
appears to be a report which Iandsay had drawn up on the 10th May, 1921, 
for the Board of Revenue, on the contents of which Inndsay was cross- 
examined on behalf of the plaintiff when he was giving his evidence on 
commission ın London im September, 1931 (Vol 2, pp 174-176) For some 
unaccountable reason this report, though called for by the plaintiff, was 
never produced by the defendants m the trial court A copy of it was, 
however, put im in this court by learned counsel for the defendants at the 
request of the plamtiff and was allowed to be marked by consent as 
Exhibit 476 


VISIT TO DARJEELING 


Satyendra’s evidence is that Rai Bahadur Sasanka Coomar Ghose was on 
his way to Darjeeling, having been asked by Lindsay to go there, and that 
he was gong there “with some proposals to the Member of the Board'of 
Revenue and to get Ius orders” (Vol 16, p 489, U 19-20) The Ra: Bahadur 
actually left on a date before the 15th May, presumably after having obtained 
m Calcutta on the 13th May the opimon of the Standing Counsel Mr (after- 
wards Sir) B L Mitter on the legal position of the sadhu (Ex Z (357), 
Vol II, p 218) Satyendra says that at the suggestion of the Rai Bahadur he 
accompanied him on this journey to Darjeeling, and he also took along with 
him a “barrister friend” of his~—‘ont of love and friendship”, as he puts 3t, 
though it afterwards turned ont “quite accidentally” that this barrister friend 
was a brother-n-law of the particular Deputy Magistrate who, as will be 
stated presently, happened to be employed to take down statements of 
witnesses at Darjeeling (Vol 16, p 491) His visit to Darjeeling on this 
occasion, if we are to beheve Satyendra, lasted for three or four days, and all 
that he did there was to see Lees and tell hım in the presence of the Rai 
Bahadur “all that could be said to show that the plaintiff's claim was false 
and that he was an impostor’ (sbid, p 491, IL 34-36) It ıs his statement 
that Lees and the Rat Bahadur ‘did not discuss the steps to be taken against 


the plamntsff” 
\ 
RECORDING OF STATEMENTS 


Tt still remains a fact that while these two gentlemen with the “barrister 
friend” were staying at Darjeeling,—and ıt may be stated that they were all 
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Board of Revenue for the purposes of the Present trial (tbid, p 460, 1 29) 
Satyendra assured the court that before he left for Darjeeling there "was no 
idea of examining witnesses at Darjeeling or anywhere (bid, p 491, 21-22) 
and he did not eyen know that the Rat Bahadur brought down the state- 
ments of these witnesses from Darjeeling (bid, U 11-13) He, of course, could 
not deny that he knew that statements were bemg recorded at Darjeeling 
though he had no idea of what they were (bid, p 488 bottom—p 489 top) : 


GENESIS OF DARJEELING ENQUIRY 


It 1s not necessary for the present to pursne further the course of action 
taken by Satyendra following on the declaration of identity by the plaintiff, 
but ıt 18 a very material question ın this case as to whether the enquiry 
which was thus commenced at Darjeeling im the way of getting statements 
from witnesses was initiated by Lindsay or not It is not denied on behalf 
of the plamtıff that the enquiry was carned on in its subsequent stages bv 
Iindsay and the Board of Revenue ‘The learned judge finds (Vol 18, p 316, 
IL 36-37) that “this enqmry that began was not, and has not been proved to 
have been, at the instance of the Collector, though later ıt went on at his 
instance”, and I may state at once that the defendants have not been able 
to show anything to negative this conclusion 


On Satyendra’s own showing, Landsay had not, and could not have, 
suggested such an enquiry, and there 1s no evidence that ıt was directed by 
Lees at Darjeeling, or that the services of N K Roy were requisitioned 
at his instance The defendants rely in this connection on the evidence of 
Iundsay himself, and refer particularly to the answer he gave to interrogatory 
No 16, which was in these terms — 


“16 Do you know if statements of witnesses were recorded about 
the death and cremation of the Kumar Ramendra Narayan Roy 
of Bhowal when you were Collector of Dacca? Why were they recorded 
and under whose orders? How was a hist of persons to be examined 
prepared?’ (Vol 2, p 137) 


Iindsay’s answer was that he had arranged as Collector for statements to 
be recorded of people who might have witnessed the cremation of the second 
Kumar in Darjeeling (bid, p 141, ll 1-3), and so far as he recollected, he 
had asked the Deputy Commissioner in Darjeeling to make a list of all the 
Bengalis who were in Darjeeling at that time ın 1909, and statements were 
taken of people on that list as far as possible As such people, he said, were 
widely scattered, he had sent a questionnaire asking the people on the list 
to answer certain questions about the cremation and the answers came in from 
different parts of India (sbid, p 141, Il 9-14) 


Obviously, however, Lindsay was not referring here to the first batch of 
Statements which commenced to be recorded at Darjeeling during the visit 
of Satyendranath Banerjee and Rai Bahadur Sasanka Coomar Ghose in the 
middle of May 1921,“but to a much later stage when it 1s admitted that he 
did send out such a questionnaire, sometimes direct to the witnesses con- 
cerned (as, for instance, to Dr Pran Krishna Acharyya, Ex Z(335), Vol II, 
p 258), but more often through the Secretary to the Board of Revenue, this 
last named official actually calling for or arrangimg to obtain the statements 
(see, for instance, Ex 443, Vol II, p 238, Ex 439, rid, p 241, Ex 438, 
tbid, p 243, Ex 445, ibid, p 245, Ex 447, tbid, p 254, Ex 441, sbid, p 262, 
and Ex 430, tbid, p 264) W 4th reference to his answer to the above interro- 
gatory, Iindsay was asked ın cross-examifiation if he could state when he 
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had arranged for these statements to be recorded, and he said he did not 
remember (Vol 2, p 152, Il 9-11) He was further asked specifically if he 
knew at whose instance N K Roy examimed the witnesses at Darjeeling, 
and Ins answer was that he did not remember the fact that N K Roy 
examined witnesses (ibid, p 182, H 23-25) The other parts of Lindsay’s 
evidence to which Mr Chaudhuri refers (bid, p 155, 1 31, p 159, 1 13, 
p 161, 1 13, and p 163, 1 14) really do not thiow any light on the pomt 


The first of such statements taken down by N K Rov at Darjeelmg at 
this time, which ıs on record, 1s that of Kshetranath Mukherjee, Head Bill 
Clerk of the Darjeeling Municipal Office, who afterwards came to depose 
on behalf of the plaintiff as P W 603, under the name of Swam: Oankara- 
nanda Gin (Vol 8, pp 93-100) This statement is dated the 17th May, 1921 
(Ea Z(27), Vol II, p 227), but ıt 1s noteworthy that the defendants have 
not been able to produce any list of witnesses of this o1 of an earlier date, 
prepared by the Deputy Commissioner of Darjeeling or any other official, 
containing the names of Kshetranath Mukherjee and other persons adnnitedly 
examined about this time, though ıt 1s obyious that if Landsay’s answer to 
imterrogatory No 16 refeired to this stage of the enquiry, such a letter would 
undoubtedly have been forthcoming (Vol 2, p 153, 1] 7-10) Nor has any 
record been produced showmg that Lindsay had at any tune before the 17th 
May, 1921 suggested or even contemplated the collecting of such evidence at 
Darjeeling or elsewhere Lindsay was asked on the second day of his cross- 
examination if there was any paper which might help im fixing the time 
regaiding the facts he had deposed to so far he had im fact alreadv spoken 
generally of the enquiries he had made regaiding the claim of the sadhu All 
that he said ın answer was — 


“There is ‘J H L 2, there is the questionnaire I sent out, there 
1s the notice to the tenants, and of course the 1ephes to the 


questionnaire they will be im existence somewhere ” (ibid, p 149, 
U 5-9) 


“J H L 2”, I may mention, 1s a memorandum of an intermew with 
the plamtiff dated the 29th Max, 1921 which afterwards came to be marked 
as Ev Z(358), Vol I, Pp 313 The “questionnaire” he sent out 15 one which, 
as will be seen later, came into existence long after the 17th May, 1921, and 
will be found as an annexure to a confidential letter which Lindsay himself 
wiote to Dr Pran Krishna Achaiyya on the 13th August, 1921 (Ea 2{335), 
Vol Il, p 258) As regards the “notice to the tenants”, ıt is the “Impostor 
Notice” which Lindsay issued on the 3rd June, 1921 (Ex 432, Vol II, p 277) 
It 1s impossible, therefore, to avoid the conclusion reached by the learned 
trial judge that this portion of the inquuy—the taking of statements of people 
who knew anything about the Cremation, durmg the middle of May—was 


the idea of Satyendranath Banerjee and Ra: Bahadur Sasanka Coomar Ghosh 
(Vol 18, p 109 bottom—p 110 tap) 


COMMENCEMENT OF OFFICIAL, ENQUIRY 


Passing on now more particularly to the course of achon taken bv 


Lindsay and the Board of Rey enue, if may be stated that some of the facts 
to be mentioned im connection therewith help us m fixmg with tolerable 
certamty the stage at which the officials actually came to take up the enquiry 


m the form of getting statements from witnesses regard: 
8 1 
and cremation of the second Kumar a R EE 


The defence evidence 1s that Needham’s report of the 5th Mav, 1909 


(P59) was delnered to Lindsay at about 9 AM the followimg day at a 


~ 
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‘place called Kaliganj, and that Landsay thereupon gave ditections to the 
Deputy Supermtendent of Police Umes Chandra Chanda who happened to be 
present there to go to Jaidebpur and make an enquiry about the sadbu ‘This 
officer 1s said to have accordingly visited Jaidebpur on that day (DW 25, 
Vol 12, p 489, Il 30 et seq), and the enquiry 1s supposed to have consisted 
jn his putting some questions to the sadhu at Jyotirmoyee’s house The 
questions were first put in Bengal to which the sadhu made no answer, but 
when he was afterwards questioned in Hindi, he gave his own name as 
Ramendra, but was unable to give the name of his wife, and he added he 
would give out everything if there was a meeting of “big people” and the 
Commissioner was present and when his Guru would atrive The police 
officer was then asked by a lady of the house not io pester him with further 
questions The plaintiff, ıt may be mentioned, does not accept this story, 
and ıt appears that Mr Chaudhuri himself put a different version of ıt to 
Jyoturmoyee ın cross-examination, the police officer who went to enquire being 
stated to be not the Deputy Superintendent, but the Superintendent of Police, 
Dacca, one Mr Quarry (Vol 8, p 363, II 26-30) There is evidence given 
by some other witnesses on the defendants’ side, such as Mohim1 Mohan 
‘Chakravarty (D W 117, Vol 14, pp 379-416), Rai Sahib Jogendranath Banerjee 
(DW 310, Vol 15, pp 435-539) and Phan Bhusan Banerjee (D W 92, Vol 14, 
pp 104-228), regarding visits said to have been paid by these gentlemen to 
the sadhu dumng this period, ostensibly with the object of satisfying them- 
selves as to his identity with the second Kumar All this evidence will have 
to be fully considered hereafter, but ıt hardly throws any hght on what 
Iandsay had been doing in the matter about this time 


SUPPRESSION OF OFFICIAL RECORDS 


' Jandsay’s own testimony regarding the events of these days is really of 
little value Seemg that he was deposing to events which had happened years 
ago, he might perhaps be excused for lis faulty recollection What 1s 
surprising is that the defendants who had it in their power to produce 
contemporaneous official records which might have helped the svitness to 
refresh his memory did not for reasons best known to themselves choose to 
follow that straightforward course, and the surprise inevitably mingles with 
tegret when it is remembered that the de facto defendants were a body like 
the Board of Revenue ‘The result ıs that an important witness lke Lindsay, 
who was evidently called by the defendants because he could throw light on 
many a vital pomt in the case, 1s reduced to the position of having to say 
that he does not remember even such facts as, for mstance, that he received a 
report from Needham on or about the 5th May, 1921 (Vol 2, p 142, UL 16-17, 
p 169,1 23, p 171, 1 5), or that he himself drew up a report for the Board 
‘of Revenue on the 10th May, 1921 (bid, p 171, U 27-29, p 174, U 11-15), 
even after the contents of these reports were specifically recalled to his mind 
(ibid, pp 169-170 and pp 174-176) 


On behalf of the plamtiff ıt was suggested to Iindsay that shortly 
after Needham’s report, Satyendranath Banerjee or somebody on his 
behalf saw hım at Dacca, that Satyendra or lus friend gave him copies 
of death and cremation certificates of the second Kumar (bid, p 171, ll 10-11 
and p 173, U 26-31), and further that he was from the very begmmning 
an consultation with Rai Bahadur Sasanka Coomar Ghose (tbid, p 173, U 33 
et seq) Iandsay, of course, did not remember, but curiously, he recollected 
enough to be able to say that Satyendra “did not convey anything of 
importance to lim in those days”, “even Jess so his friends” (:bid, p 171, 
J 15-19) It would appear, however, from the report of the 10th May that 


26 BHOWAL CASE 


he had with him at the tme copies of the death and cremation certificates— 
two certificates of death, one given by Col Calvert and the other by Crawford, 
the then Deputy Commissioner of Darjeeling, and two certificates of 
cremation, one by Satyendranath Banerjee and C J Cabral, and another by 
Shosht Bhusan Banerjee, a clerk in the Accountant’s office, Darjeeling 
Treasury, and Satya Prosad Ghoshal, a clerk ın the P W D Sub-Divisional 
office, Darjeeling Who gave him these copies? A fact which has been 
satisfactorily established is that Satyendranath Banerjee made over such copies 
to Lethbridge in Calcutta within a week of the receipt of Needham’s report, 
but there 1s no evidence to show that Lethbridge sent them to Lindsay om 
the other hand, there ıs Satyendra’s statement (Vol 16, p 489, ll 27-28) about. 
sending copies of the Insurance affidavits to the Collector, which 1s no doubt 
opposed to Lindsay’s own statement just referred to The report of the 10th 
May would show that Iandsay had already met Rai Bahadur Sasanka Coomar 
Ghose, and had a consultation with him, which from all indications would 
appear to be a fact, and if this was so, here was a not unlikely channel 
through which Lindsay might have got the certificates 


LINDSAY “CONVINCED” FROM THE BEGINNING OF 
KUMAR’S DEATH 


At the date of this report Iandsay had apparently “convinced” himself 
of the death of the second Kumar “There is no doubt whatsoever”, he 
writes, “that the man (that 1s, the second Kumar) is dead and that the Court 
of Wards has been perfectly justified in acting on the assumption of his 
death ever since it took charge of his estate’ In his evidence Iandsay says 
that he had been told the story of ram and storm at Darjeeling on the night 
of the Kumar’s supposed death, and ıt was from this “ram-story”” that he 
was convinced "from the first”, and “convinced beyond reasonable doubt”, 
that the plaintiff was not the second Kumar (Vol 2, p 142, Il 26 et seq 
and p 144, U 24-25) He had the story checked up at once by reference to 
the “rainfall records” of the time from the Calcutta Gazette (ibid, p 142, 
ll 26, et seq), and was satisfied that there had been no rain at all at Darjeéling 
on that mght In the report of the 10th May, however, he mentions only 
the certtficates of death and cremation, and nothing about this checking 
of the ramfall records, which, it may be taken, therefore, followed at a 
later stage Lindsay finds ıt hard to say when im fact he first heard the 
story or from whom he heard it (bid, p 160, U 15-27) 


One important pomt may be observed here, and it is that Lyndsay 
makes t quite clear in his evidence that at no stage did he want any 
statements of witnesses to be recorded in order to satisfy himself as to the 
death of the Kumar, for he was quite satisfied about ıt from the beginning 
All that he wanted was to get information, not on the question of death, 
but as regards “the ineidents at the death”, or as he puts ıt otherwise, 
“the meidents on the occasion of the cremation” (bid, p 161, 1] 26-27 and 
b 162, l 1-6), which to my mind is sufficient refutation as far as one can 
get from Lindsay’s mouth of the theory that the Darjeeling enquiry had 
been imtiated by hım or at his instance 


The earhest document on record after the 10th May, 1921, showmg 
further action taken py Lindsay ın the matter of the sadhu i E« 436 
(Vol II, p 229), bemg a confidential D O from him to Lethbridge, dated 
the 25th May, 1921, with which he was forwarding for the mformation of 
the Member of the Board of Revenue, the statements of Witnesses examined 
at Darjeeling, which, there 1s e ery reason to suppose, Rai Bahadur Sasanka 
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Coomar Ghose had brought down with him from Darjeeling Lndsay also 
sent along with these statements the opinion of the Standing Counsel, 
Mr B L Mitter, which has been already referred to (Ex Z (357), Vol II, 
p 218), and another document which has been described as “Notes by the 
Government Pleader of Dacca recorded at Darjeeling” 


It ıs worth while pomting ont here that these Notes have not been 
produced by the defendants at the trial, though Lindsay was cross-exammed 
about them (Vol 2, pp 164-165), and the plaintiff left the defendants in 
no doubt as to the case he was making thereon It was definitely suggested 
on behalf of the plaintiff that Ra: Bahadur Sasanka Coomar Ghose while 
at Darjeeling had been gomg about and seemg the parties whose statements 
subsequently came to be recorded, and that he and his friend Satyendranath 
Banerjee were in fact the ‘principal actors’? in the proceedings which were 
going on there (tbid, p 163, Il 30-31, p 164, Il 12-15, Il 27-30, ll 32-34, 
and p 165, I 5-7 and ll 27-30) Obviously, it should have been the easiest 
thing for the defendants to have contradicted this case by the production 
of the Notes, 1f not by other trustworthy evidence As it is, on such an 
important question as that of the circumstances which led to the recording 
of the statements at Darjeeling, the defendants have chosen to leave the 
court ın the very unsatisfactory position of having to rely solely on the 
uncertam testimony of Satyendranath Banerjee 


Rai Bahadur Sasanka Coomar Ghose could no doubt have thrown con- 
siderable ‘ight on this as on other important points ın the case, having 
admittedly taken an active interest ın various proceedings and transactions 
onı behalf of the’ defendants from the very outset His position in this 
respect would indeed appear to have been very much like that of a solicitor 
engaged in collecting materials for the preparation of his client’s case 
One cannot help regretting, therefore, that by his acceptance of a brief 
as one of the defendants’ lawyers at the trial, the court was deprived of 
‘the valuable assistance he might have given from the witness-box 


Apart from the documents already referred to, there were other 
documents consisting mostly of official correspondence of a revealing 
character which were put to Lindsay in the course of his cross-examunation, 
but none of which the defendants have cared to disclose, and it is an 
interesting question how far their non-production is sufficiently explained 
by a claim of privilege which the defendants chose to put forward ım answer 
to the demand made by the plaintiff who specifically called for these papers 
by a sworn petition of the 6th September, 1934 (Vol 10, pp 104-129), not 
to mention other similar petitions submitted by him from time to time 
both before and after that date (as, for instance, his petition of the 24th July, 
1931, Vol 2, p 70) 


It seems to me to be fully established on the evidence as it stands 
that ıt was only after Rai Bahadur Sasanka Coomar Ghose had placed the 
first batch of statements of Darjeeling witnesses before Lindsay, which 
as already stated the latter forwarded to Lethbridge by his D O of the 
25th May, 1921, that Iandsay set about getting statements of other witnesses 
on similar lanes Whether he did so of his own accord, or was moved to 
take such action at the instance of “Rat Bahadur Sasanka Coomar Ghose, 
1S again a question which might have been easily cleared up by the 
defendants by the production of official records, but they did not choose to 
do so ‘There ıs evidence on the defendants’ side from D W 435, a Deputy 
Collector of the name of Romesh Chandra Datta, then im charge of the 
Wards Department of the Dacca Collectorate, that this gentleman confiden~ 
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nally recorded the statements of a oaumber of wimesses at Dacca abour this 
time unčer the orders of Lindsay given as Collector of the Mstier (Tol. 17, 
b 41, T. 1-12), and it 1s to be nored that the eacthest statement witch 
Le says he recorded was that of Debabrata Mukhemee a subordinate janice 
Gbid, p. 417, N 21-25 26-27), wich was on te 26th May, 1921, thas is 
just one day after Lindsay’s sad D O jener (See che statement 
Z(116), Tol JI, p 231). 


It may be added here for what it :s worth that accordmg to piaintS’s 
definite suggesnon put to the witmess in cross-examinanon, Lindsay in ic 
wrote a letter on the 27th May 1921, to Leas Member of the Board of Revente, 
at Dareehng that the Government Pleader had cone to Calertta to obia 
the names and SsiaieMents of wWimesses present there who conld gire 
evidence about the cremanon of the second Kumar, and that from Calon 
3e was gomg to Darieehng agun io see Lees In the meantime, Lindsar 
had secured some photographs or the second Kumar winch be was forwarding 
to Lees with a request that Lees might make them over to the Government 
Pleader, addmg that thev shonld be useful m rakmg statements of people 
wno saw the dead bodv on the funeral pyre. The contents of this lener 
were put to the wimess (Tel 2 p 187 1 26—p 188, 1] 3), bur ha, of coarse, 
did ror remember, nor é:d the defendants care to prodnce the lerez 


SISTERS’ PETITION TO LINDSAY FOR ENQUIRY AS TO IDENTITY 

The next fact which reqmres to be mennoned 1s that somewhere abort 
the iourth week of Mav, 1921, a pennon was fled before Lindsar br 
Gobinda Chandra Mukhery:, husband or the late Indumoree Devi eldest 
ester of the Kurar ani the other two sisters of the Konmar, Jvotimmores 
Den. and Tammmoyee Dev asking for an enquiry as to the identity of 
tLe sadbu who was clammng to be the second Kumar Adminedly 20 zeron 
was taken on ths i 


Jvourrovee Devi says that this Pentesa was Aled im consequence of 
a lener which Ram Satyrabhama Devi, the gvandmozher, kad received abont 
ims ure om the Mabaraadha] of Burdwan (Tol. 8, p 308, 1, 32-35). 
To 8 letter i as been produced by the planni and cs an yoteresting Gocumeni 
IEn 266, Vea I p I7 the genesis ot winch, however, remains unexplained 
except by what the whter himself says i the lener Tke Mahorsyadbizay 
Was ted a Member or the Execnove Counci of the Goverzor of “Beazal 
znd was in charge of the Geparment having control over the Board of 
Reveune and necessanlv over all Couns of Wards m the Presičency. The 
letter us dated Darjeeling the 16th May, 1921 ard purpors to be “a cor 
nmmcanoa Iom mm to Ram Satyabhama Den as the then seniorriost 
wen ber or the Bhowal Ray family, which he Sarvs he was writin T 2s 


s Me ha = ay Go = weet se - ` p : 
a ember or the vemiment, but “as a mend apprehencins Jest the clon 
PL = KiVa 


cr an old Ray 1amlv shonld be mpa.red”, He asks m it if the Ram has 
Seen the man who was declanog himself as the second Kumar of Bows! 
and what mpression she has iormed m her mind She must know at 
dead men Go not core pack to life, but sars the Mabararaðhiras, e -tere 
be ary other Liddea mystery m respect of it nee 
the general pubhe čo ror know, tha 
om was not the Kumar bur Somebody else and sirce thar date the Kazar 
garb of a sannara ihr 
a CGn PINE È ON evdenco ara az Aed DU ail olere Pe sane, thea 
t sa diferent mater —and m thar case a highly amanng mcičent in the 
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family will be revealed? There can be no question that the letter fully 
confirms the statement of Jyotirmoyee Devi 


In the course of Iindsay’s cross-examination, the plamtiff put to the 
witness a letter—again a document not produced by the defendants—which 
Iandsay is supposed to have written to Emerson, Commissioner of the 
Dacca Division, on the Ist June, 1921, specifically referrmg to a petition 
which had been filed before him as District Magistrate by Gobmda Chandra 
Mukherjee and the two sisters of the Kumar, Jyotirmoyee Devi and 
Tarmmoyee Devi (Vol 2; p 190, Il 5-12) LTsndsay as usual did not 
remember anything about it, though earlier in his evidence, on being asked 
if the grandmother and the sisters and the public had repeatedly asked for 
an enquiry into the identity of the person who claimed to be Kumar, he 
had said, “I think there were such applications” (:bsd, p 158, U 26-29). 
Inndsay did not recollect, however, if anything was done on such applica- 
tions On his evidence there was, of course, very little left for him to do 
in the way of an enquiry on the lines suggested in these petitions 


As early as the 10th May, 1921, ıf not earlier, Iandsay had formed the 
“conviction”—on whatever materials it might have been—that the second 
Kumar was dead and that the sadhu could not be he An enquiry for the 
purpose of establishing or dis-establishing the identity of the claimant would 
tot only, therefore, not be necessary, but ıt might, on the other hand, 
encourage the agitators who were propounding this impostor by producing 
a belief in the public mind that the authorities themselves entertained a 
reasonable doubt in the matter 


The only question which apparently troubled Lindsay from the beginning 
was whether any, and if so, what legal action was to be taken against the 
man who was posing as the second Kumar, and as has been already seen, 
opinion of the Standing Counsel was in fact sought and obtamed on the 
pomt The evidence which afterwards came to be collected at Inndsay’s 
mstance was, as he said, only for the purpose of getting information about 
the “incidents” which took place at the tıme of the cremation, and there 
could, of course, be no question of his letting the other side know what that 
evidence was In fact, as he came to state afterwards m a letter of the 
9th August, 1921 to the Commussioner (Bx 435, Vol II, p 336), the evidence 
was being kept “confidential” and even the names of witnesses were being 
kept a closely guarded secret 


ENQUIRY REFUSED 


All the same ıt seems to be fairly clear that Landsay was being pestered 
on behalf of the plaintiff to grant him an opportunity of producing evidence 
of his identity, and however much his personal inclinations might have 
been against such a course, he did not probably think ıt wise to give a 
point-blank refusal to the demand,—at any rate he felt he should not do 
so without. express instructions from the higher authorities ‘There was 
obviously this to be said im favour of allowing evidence to be recorded, 
namely, that by agreeing to do so, he might with justification call upon 
the tenants to stop payment of subscriptions with a view to financing a 
civil sut by the plaintiff to establish his identity The attitude of the 
tenants must have been sufficiently clear to him, specially after the forma- 
tion of the Bhowal ‘Taluqdar and Proja Samiti, and it 1s the defendants’ 
own case that by their propaganda the tenants were helping to raise large 
subscriptions for the plaintiff to enable him to go to the civil court, if 
necessary 
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MISLEADING SUGGESTIONS TO PLAINTIFF 


As early as the 5th May, 1921, it will be observed, Needham ın his 
report to Iindsay (Ex 59) had suggested “a sifting enquiry about the 
sadhu” (Vol JI, p 213, WU 10-11), and as Mohini Mohan Chakravarty, 
D W 117, who 1s supposed to have drafted the report for Needham along 
with Rai Sahib Jogendranath Banerjee, D W 310, explains (Vol 14, p 403, 
H 32-33 and p 410, 1,19), by this they meant an “enquiry into the identity 
of the plaintiff’ No such enquiry was, however, held by Lindsay then 
or at any time later, and it ıs perfectly clear that he was not minded to 
do so at any stage Yet from his own record of an important event to 
which reference will be presently made, namely, a meeting which the 
plaintiff had with him on the 29th May, 1921, ıt will appear to be a fact 
that at this interview Lindsay did give the plamtiff to understand that 
if the plaintiff preferred to produce evidence of identity before him, he was 
willing to record st (Ex 7Z(358), Vol II, p 313) ‘This was doubtless put 
as an alternative to a suggestion that the plamtiff could prove his identity 
in court, but if Iindsay’s memorandum of this meident 1s to be relied on, 
as the defendants contend it should be, there can, to my mind, be no 
escape from the conclusion that Lindsay was here misleading the plaintiff 


It seems to me to be an idle pretence to suggest, as the defendants 
wanted to do, that Lindsay did in fact imtend to hold an enquiry into 
identity, but could not do so merely because the plaintiff’s pleaders who 
promised at the interview to file a petition the next day for such an enquiry 
failed to present one 


For one thing there is no evidence to show that such a petition was 
not filed on the other hand, as already seen, we have Iandsay’s own 
admission that there were repeated applications for enquiry from the grand- 
mother, the sisters and the public (Vol 2, p 158, Wt 26-29) Then again 
the fact remains, as deposed to by Jyotirmoyee Devi, that at least one 
such petition had been presented by Gobinda Chandra Mukherjee, 
Jyortirmoyee herself and her sister Tarimmoyee (Vol 8, p 308, Il 32-33) 
It may be that this petition had been filed shortly before the interview, 
for Jyotirmoyee says ıt was done during the five days’ visit of Tarimmoyee 
to her, and according to her earlier statement (ibid, p 305, Il 30-31), 
‘Tarmmoyee had come to her house three or four days after the big meeting 
of the 15th May, 1921 Even so, one fails to see what was there to prevent 
Lindsay from taking action on this petition The real answer will appear to 


Ha i provided by Lindsay himself in his evidence (Vol 2, p 159, 
1-5) — 


“Q—Was there anything that stood in your way to prevent you from 
holding an impartial and sifting enquiry in this matter? 


“A —I don’t know Except my own conviction that he was not the 
Kumar and that the claimant could do what he has done now, 
namely, attempt to prove that he was the Kumar 1n open court” 


The only regret is that Lindsay would not open Ins real mind either to 
the plamtiff or to any one on his behalf at the time Having somehow ot 
other persuaded himself to believe that the Second Kumar was dead, all 
Ins efforts seem to have been directed towards collecting detail, of the 
“incidents” which were said ‘to have happened at the death or cremation of 
the second Kumar, and devising action to put down the sadhu and his sup- 
porters, aching presumably at every Step ın close consultation with the 
Government Pleader Apparently, however, he was not prepared to say openly 
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to the plamtıff that he refused to hold an enquiry into his identity as the 
plamtiff demanded 


LINDSAY’S WARNING NOTICES 


On the 28th May, 1921, it appears Lindsay actually issued an order, 
which Needham caused to be circulated, warming all officers of the Bhowal 
Court of Wards Estate that so long as the Court of Wards Estate did not 
acknowledge the sadhu as the second Kumar, none of them should do 
anything to mspire confidence in the people that the sadhu was the second 
Kumar ıf any officer did so, it would be taken as :f he was acting agast 
the Court of Wards and he would be punished It was added that the 
Court of Wards alone would decide if the sadhu was the second Kumar 
(Ex 206, Vol II, p 276) 


PUNJAB ENQUIRY 


I 
About this tıme Lindsay took another important step which 1m its sequel 
came to be a vital part of the defendants’ case touching the identity of the 
plaintrif, for ıt appears that on the 31st May, 1921, under instructions from 
Inndsay, a police officer of the name of Momtazuddin Talukdar (D. W. 403, 
\Vol 17, pp 223-252) and a steward of the Raj Estate named Surendra 
Kumar Chakravarty (D IV 408, btd, pp 268-287), were ın Calcutta on their 
way to the Punjab in an attempt to trace out the antecedents of the sadhu 
who had been claiming to be the second Kumar As to who supplied 
Inndsay with definite information that the sadhu was a Punjabi, what led 
lim to think that such an enquiry ım the Punjab was necessary or would 
lead to any fruitful results, whether the enquiry was his own idea or some- 
body else’s, how it came about that neither he nor even Needham, but 
Bibhabat: Devi was the first to receive a wire saying, “Antecedents traced 
everything fimshed’’ (Vol II, p 333 top)—are only some of the many 
mtriguing questions arising ont of tlus Punjab investigation to which there 
are no satisfactory answers All that need be stated here is that this enquiry 
was evidently found enough by Lindsay to satisfy himself that the plaintıff 
Was po other than one Sunderdas, a disciple of Baba Dharam Das—the Garr 
Whose name was tattooed ` oñ- the® plainitiPs” Army thè “dn gual name of 
Sundérdas before fie” “Became. an “ascetic béing~ stated ` to be Mar Singh, an 
‘inhabitant of v1 Iagé Aujla in the district of pas Fee Ee ot Si 


“me a 


LINDSAY’S INTERVIEW WITH PLAINTIFF ON MAY 29, 1921 


Commg now to the interview the plamtff had with Iimdsay, which it 
is admitted took place at Landsay’s house at Dacca on the 29th May, 1921, 
it is undoubtedly an event of great significance in the history of the case 
The plamtiff reles very strongly on the fact of the mterview, while the 
defendants attach greater importance to the record of the mtermiew which 
Lindsay drew up in the shape of a memorandum, produced by the defen- 
dants and marked as Ex Z(358) on their side (Vol II, p 313) 


There can be no doubt that this face to face encounter of the supposed 
“impostor” with the Collector of the district took place at the instance of 
the impostor himself Mr Chandhumn wanted to suggest that the plaintiff 
must have been sent for by Iindsay, but frankly stated that there was no 
evidence to support this He referred to a letter of the 27th May, 1921, 
which Brojolal, husband of Tarimmoyee, wrote from Dacca to Jyotirmoyee, 
asking her to come to Dacca once with the Kumar (Ex 45, Vol II, p 312). 
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ın the following terms —‘‘The sadhu appeared to be an up-country (man) 


with a beautifully clear skin with no signs of Syphilis , His hair was golden 
rather than red hke Atiknilah’s” = j 


The memorandum itself shows that Lindsay was putting questions to the 
plaintiff, and the account which 1s to be found in ıt so far as ıt goes can, 
therefore, be only a record of such facts as Lindsay understood the plaintiff 
to be giving in his answers In order to test the value of this record, it 
1s relevant to consider what questions Lindsay might reasonably be expected 
to haye put or not put to the plamtiff, and for this purpose ıt 1s :mportant 
to know in the first place what materials regarding the plaintiff were ın his 
possession at this date, and secondly, what was the object he had in view 
in questioning the plaintzff 


Lindsay had undoubtedly with him for some considerable time Needham’s 
report of the 5th May, 1921 (Bx 59, Vol II, p 212) ‘Then, there were the 
facts mentioned by Lindsay himself in his report of the 10th May, 1921 
Hs D O letter to Lethbridge of the 25th May, 1921 (Ex 436, Vol II, p 229), 
again, shows that he had since obtained the statements of a number of persons 
examined at Darjeeling claiming to have personal knowledge of the second 
Kumar’s death and cremation,—only one of such statements bemg on record, 
that of Kshetranath Mukherjee, dated the 17th May, 1921 (Ex Z(27), Vol II, 
p 227) Iasndsay had also the notes of Rai Bahadur Sasanka Coomar Ghose 
made at Darjeeling, referred to m the same letter, which as already pointed 
out the defendants have not produced Indsay must likewise have got with 
him the statement of another witness Debabrata Mukherjee (Ex Z(110), 
Vol II, p 231), recorded at Dacca under his order on the 26th May, 1921, 
by Romesh Chandra Datta, Deputy Magistrate, D W 435 There was doubt- 
less another useful channel of information also open to Lindsay—Rai Bahadur 
Sasanka Coomar Ghose, the Government Pleader, and through him, Satyendra- 
nath Banerjee,—only that the defendants would not allow ıt a free flow 


There is one important fact of which Isndsay could not possibly have 
been ın ignorance at this time, and ıt ıs that ıt was bemg freely given out 
on the platntrff’s side at Jaidebpur that the second Kumar had been poisoned 
at Darjeeling Satyendranath Banerjee admits in his evidence that before 
he left for Darjeelmg in the company of Rai Bahadur Sasanka Coomar 
Ghose, he had received a telegram from the Assistant Manager Mohim Mohan 
Chakravarty, which ‘‘disclosed the charge of poisommg against him and a 
doctor” (meaning Dr Ashutosh Das Gupta), and he showed this telegram 
‘to Lethbridge (Vol 16, p 490, U 35-37) That such a charge was being openly 
made at Jaidebpur is also confirmed by the evidence of Mohin1 Mohan 
Chakiavarty, D W 117 (Vol 14, p 384, Il 10-13), and 1t 1s in fact defendants’ 
own case as stated to us by Mr Chaudhuri that the poisoning story was 
started about the 8th May, 1921, m consequence of which Dr Ashutosh Das 
Gupta had to run away for his lfe from Jaidebpur 


From a document to which reference will be made later (Ex 443, Vol II, 
p 238), ıt will appear that by the 3rd or 4th June, 1921, a statement had 
been made available to the Board of Revenue contaming what was described 
theren as “The Story of the Sadhu’? ‘There 1s no direct evidence as to 
who supplied the Board of Revenue with this story, but if, as 1s not unlikely, 
it came to them through Lindsay, Lindsay may be taken to have known 
about it before the plaintiff’s interview with him 


' It will be seen, therefore, that there was no lack of materials in Landsay’s 
possession with which he might have confronted the plaintiff when he turned 
up before him on the 29th May, 1921 
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Lindsay was asked what was his object in questioning the plasmtzff at 
the interview, and he said that he wanted to find out the explanation how 
aman who had been cremated in Darjeehng twelve years before could 
possibly be alive at the time (Vol 2, p 146, ll 11-14) To a further question, 
what led him to make a memorandum, he replied, “I am not sure I wanted 
to get the man’s own statement of his case as early as possible I think that 
was the 1dea” (bd, p 147, ll 9-11) 


How, according to his memorandumi, did Lindsay carry out this object? 
It 1s significant that the memorandum does not show any attempt on his 
part to verify at first hand from the plamtiff himself any of the facts regarding 
his antecedents which Inndsay must have been apprised of Not a single 
question 1s asked as to where the plamtiff had been or what he had been 
doing during the twelve years of his disappearance Not a word 1s put to 
him regarding the tattoo-mark on his arm which Lindsay now recollects 
the plamtiff showed him at the interview Not even a note 1s to be found 
as to whether the plaimtiff said anything about the charge of poisoning, or 
whether he was at all questioned about ıt 


Mr Chaudhuri suggested that ıt was quite enough for Lindsay's purpose 
to have put only a few test questions, but if that was so, one wonders why 
the most important test, that of the plamtiff’s ability to speak Bengali, was 
not put to him, or why he was not definitely asked, for instance, to give 
the names of the doctor or doctors who had treated him in Darjeeling or 
of the persons who had accompanied him there, or to give some details of 
the topography of Darjeeling How would it serve Lindsay’s object if all 
that he was able to elicit from his interviewer was that he did not remember 
the namc of the house at Darjeeling where he is supposed to have put up, 
or that he was suffering only from a boil for which “there was no special 
cause”, or that he recovered his senses ın the presence of only one sadhu, 
or that the sadhu told hım that he had found him lying on the ground 
as if he had been thrown there, or that the sadhu did not say whether 
he had found him in the day or at mght? 


It 1s worthy of note that defendants have given no evidence to show 
that at the date of the imterview Lindsay knew or had been told of any 
facts about the second Kumar from which he was in a position to conclude 
that the answers which the plaintiff gave as recorded in the memorandum 
at once belied his identity with the second Kumar 


The only answer by which the plamtiff may be supposed to have given 
himself away 1s the statement imputed to him in the memorandum that 
he had becn all of “pneumonia” at Darjeeling for two or four days As 
to this, it 1s enough to refer to the very pertinent observations of the 
learned trial judge at p 305 of Vol 18 It 1s common case that the con- 
versation was carried on in Hindi (Vol 2, p 139, | 13, and Vol 4, p 115, 
Il 11-12) Landsay no doubt says that he was conversant with Hindi and 
Bengah (Vol 2, p 142,1 3), but as the learned judge pomts out, the extent 
of Ins ability to follow Hindi 1s not known ‘There is on the other hand 
a Icttcr from Lindsay lumself, dated the 28th August, 1921, on record 
(Ev 2(352), Vol I1, p 341), m which he says that he 1s waiting to go down 
to interview the plaintiff's Guru Dharam Das till Quarry 1eturns from tour, 
as “Quarry knows that up-country language to perfection and will be able 
to talk to the man much better than I’’ Apart from this, it 1s not shown, 
Whetiur on the plamtiff’s evidence or on that of the defendants, that this 
case of “pneumonia” at Darjeeling had been made or suggested by or on 
behalf of the plaintiff to anybody at any stage If the plaintiff was an 
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impostor, 1s ıt reasonable to suppose that when he went to Lindsay, whether 
asked or unasked, he should for no intelligible reason whatever be suddenly 
making such a material departure from his story of poisoning, though he 
must have known that this story had been ın circulation right from the 
beginning? If, on the other hand, the plaintiff be supposed to be the real 
Kumar, ıs ıt not equally ,unlikely for him to have made such a stupidly 
false statement? What ıs more probable ıs the suggestion which was put 
to Lindsay im cross-examination — 


“Q Did he (plamtıff) say he suffered from dtarrhoca at Darjeeling?” 


-His answer was —“I do not know: anything except—(shown ‘JH, 2’ 
—the memorandum) from this document I see I recorded 
“pneumonia? I have no recollection of domg so” 


Rurther pressed. he could swear he hadnot, made,a-muistakein,recording, 
Lindsay said,, «No {Vol 2, p 147, Il 4-8) 


Not much stress can be lad on the plaintiff’s supposed mention of only 
one sadhu to Iandsay, as recorded in the memorandum, notwithstanding 
that ın answer to a leading question from defendants’ learned counsel, 
Iandsay’s recollection becomes unusually definite on this particular pomt, 
though it was apparently not a point of much consequence at that stage 


Iundsay, as already poimted out, makes a marginal note m the memo- 
randum that the sadhu appears to be an up-country man with a beautifully 
clear skin, with no signs of syphilis What, one may ask, Jed him to look 
for syphilis on the plaintiff? There 1s no evidence, the documents on 
record certainly do not show, that any report was current’ anywhere at this 
stage about the second Kumar having suffered from such a complamt 
Supposmg that Iandsay had got the imformation from Rai Bahadur Sasanka 
Coomar Ghose or Satyendranath Banerjee or any other source, one wonders 
why ın that case Landsay was content with merely making a note that 
the plaintiff had no signs of syphilis, instead of putting him a specific 
question as to whether he had syphilis or not when he had gone to 
Darjeeling v! 


It remains a fact,—at any rate the defendants have not given any 
evidence to the contrary,—that Lindsay did not send a report of this inter- 
view to any of the higher authorities, as ıt 1s only reasonable to suppose 
he would have done, had anything important really come out of the plaintiff’s 
mouth at this meeting If Lindsay was writng to Emerson, Commissioner 
of the Dacca Division, on the ist June following, as the plaintiff suggests 
he did (Vol 2, p 190, 1 6), this letter should doubtless have contained 
a reference to the interview, but as already stated, the defendants have 
not produced this document 


It seems to be quite clear that Lindsay did not attach ,any importance 
whatever to this interview, far less anything like the importance which 
learned counsel for the defendants would ascribe to ıt now 


It ıs somewhat remarkable that though the defendants rely so strongly 
on this memorandum, not a single question was put to the plaintiff on 
the subject ın cross-examination Plamtiff had referred to his interview 1m 
his examunation-in-chief ın the following terms — 

“While I was at Tarmmoyee’s house I met Mr Lundsay, Collector 


of Dacca I met him at his house I went with Peary Lal Ghosh, 
a resident of Dacca He was a pleader Sarat Chakravarty, another 
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pleader came with me Rajendra Babu, Zemindar of Smnagote, also 
came with me Sarat Babu is dead’ (Vol 4, p 108, Il 18-22) 
Later, he gave to his counsel a specific demal of the statements ascribed 
to lim in Iyndsay’s memorandum This is what he said — ` 


“It is false that I told Mr Lindsay I had 'pneumoma’ at Darjeeling 
It.as false that Mr Iandsay asked me the name of the house at 
Darjeeling, or that I forgot to give at It 1s false that I had told nm 
I had an abscess It is false that Mr Inndsay asked me when I had 
gone to Calcutta last before gomg to Darjeelmg oi that I said 
‘I did not remember’ It is false that I told hım that when I 
returned to consciousness only one sannyasi was present Mr Isndsay 
durmg my interview with him recorded nothing He talked in 
Hindi I also replied m Hindi” (bid, p 115, U 412) 


Mr Chaudhuri probably did not think it safe to try and elicit from 
the plamtiff Js version of the interview, when the witness had mot given 
any account in Ins evidence-in-chief All that learned counsel did before 
us was to point to two petitions filed on behalf of the plamtff on the 22nd 
and 25th January, 1935, respectively (Vol l, p 504 and Vol 12, p 12), 
showing that one “Lala Rajendra Kuma Bose, Zamimdar, humg at Zinda- 
bahar, Dacca Town”, whom Mr Chaudhuri would identify without any 
evidence as the “Rajendra Babu of Srinagore” named by the plamtiff, had 
been cited as a witness, but was not actually called Of the other two 
persons who are said to have accompanied the plaintiff, Sarat Chandra 
Chakravart: was already dead, as stated by the plamtiff himself, and it 1s 
now admitted before us that Peary Lal Ghosh had also died 


It may be pointed out here that ım the memorandum as punted m Vol IJ, 
at p 313, only two names are mentioned, Sarat Chandra Chakravart: and 
Peary Lal Ghosh, and then follow the words “and I think the Kashınpn 
Manager” A reference to the orgmal document which was wnitten m mk 
will, however, show that the words “J tnh the Kashtmpui Manager’? are 
enclosed in brackets 1 pencil, and on the top of them there ıs a faint over- 
writing ım pencil, “Rajendra Nath Bose, Zr of Srinagar” (‘Z1’ bemg 
obviously a contraction for ‘Zemmdar’) Inndsay’s attention was drawn to 
these pencil alterations, but he was evidently not im a position io give any 
explanation, nor did he say that the writing was m ms hand (Vol 2, p 146, 
Uo 25-32) ' The word “Joydebpur” im the memorandum is also cut ont m 
ink, but Lindsay’s initials appear under it (ibid, p 146, N 34-36) 


[j 


RECORD NOT RELIABLE 


Considering all the circumstances, I haye no hesitation m coming to 
the conclusion that Landsay’s memorandum 1s a document on which ıt would 
not be safe to place any relance fo. the Purpose indicated by Mr Chaudhun 
Not only 1s it difficult to accept it as a full or reliable 1ecord of what the 
plaintiff said, but apart from the obviously, incorrect reference to “pneumoma” 
m it, 1t does not, in mv opinion, establish such ignorance of yital or material 
facts on the part of the plamtiff as may tend to throw suspicion on the 
story as unfolded at the trial The identical story is, im fact, traceable 
mm its essential outline in the record as it stands, meagre and perfunctory 
as the record is—the story of passmg into a state of unconsciousness which 
was mistaken for death, finding of the body at the cremation ground in a 
wet condition, and subsequent rescue from that place 

There remains one other significant circumstance to be noticed in this‘ 
connection, and it 18 that the memorandum does not show, nor does Lindsay 
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say or suggest in his evidence, that the plaintiff refused or showed any 
disinclination to answer any questions It was certamly not his fault 
therefore, 1f the opportunity was not taken to elicit from him more facts 
whith might have pinned him down completely to a definite and detailed 
story The defence case ıs that the plaintiff had declined to give any infor- 
mation about his previous history to the Court of Wards officials after the 
“Atma Parichaya”’, but had given out that he would prove his identity, 1f 
necessary, when the time came before the higher authorities See Mohini 
Mohan Chakravarty’s report to Needham of the 6th May, 1921 (Ex 2(203), 
Vol II, p 215, W 9-11, 17-20 and 34-35), see also, among other witnesses, 
D W 25 (Vol 12, p 489, lb 30-33) In his report of the 10th May, 1921, 
Iandsay himself states that the plaintiff had told the Superimtendent of 
Police that he wanted the Commissioner, the District Magistrate and the 
leading gentlemen of Dacca to convene a meeting at which he would satıs- 
factorily establish his adentity What was there, then, to prevent Lindsay 
from questionmg the plaintsff at the mterview in order to test his identity 
as far as he could? Is it to be believed that the plamtıf was so astute 
and Iandsay so simple-minded that the plaintiff was able to put him off 
by a mere offer to file,a petition the next day for an enquiry ? 


ISSUE OF IMPOSTOR NOTICE 


As was to be expected, the interview produced no change m Iandsay’s 
attitude His course had already been set He ıs not now certam whether 
the tenants of the estate had actually started paymg rent to the plaintiff, 
but “there was certainly an apprehension of payment of rent to hım” 
(Vol 2, p 185, I 35-36): This, of course, had to be stopped On the 
28th May, 1921, as stated before, he had issued a purwana to the officers 
of the estate that they must not “inspire confidence in the people” that 
the sadhu was the second Kumar (Ex 206, Vol II, p 276), but something 
had to be done about the tenants He was quite clear that the Board of 
Revenue could not acknowledge the plamtıff as the second Kumar There 
was no reason to suppose, therefore, that the Board would not approve the 
issue of a warming notice that any tenant paying rent for the share of the 
second Kumar to anybody except to the Court of Wards would do so at 
his perl He might have had a feeling in his mind that if he allowed the 
plaintiff to produce his evidence of identity before him, he would have 
greater justification for telling the tenants that there was no necessity 
for them to pay any money to the plaintiff But evidently some action had 
to be taken It 1s not known 1f he consulted his adviser the Government 
Pleader m the matter, or the Government Pleader went up to Darjeeling 
again to see the Member of the Board of Revenue on the subject ‘The fact 
that appears on record 1s that on the 3rd June, 1921, Iandsay actually issued 
a notice in Bengali in the following terms, which was broadcast throughout 
the estate — 


“NOTICE 


“AJl the tenants of the Bhowal estate are hereby informed 
that the Board of Revenue has got concluswe proof that the 
dead body of the second Kumar of Bhowal was burnt to ashes 
im the town of Darjeeling twelve years ago So the sadhu who 
has been declaring himself as the second Kumar 1s an impostor 
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Any one who will pay rents or subscriptions to him will do 
that at his own risk 


“By order of the Board of Revenue, 
J H LINDSAY, 
Collector, Dacca, 
3-6-21 ” 
(Ex 432, Vol II, p 277) 


The notice, ıt will be seen, goes very much beyond warning the tenants. 
not to pay rents or subscriptions to the plaintiff except at their own risk 
It declares that the Board of Revenue had “conclusive proof’ that the 
dead body of the second Kumar had been cremated What was this. 
“conclusive proof”, Lindsay was asked im cross-examination The reply 
he gave was characteristic “I do not know, beyond the death certificate 
and the absence of rain” (Vol 2, p 189, | 11) There were doubtless also 
the statements of some witnesses in his possession at this date, but he did 
not refer to them It was suggested on behalf of the plaintiff that the 
number of such witnesses examined at Darjeeling before this date was only 
four, of whom three had not known the Kumar before and the fourth hag 
not gone to the cremation ground, while none of them had seen the body 
(bid, p 189, ll 15-17) Of these statements, that of Kshetranath Mukherjee 
only 1s on record (Ea Z(27), Vol II, p 227) As to whether these state- 
ments, even 1f Lindsay be supposed to have relied on them before making 
the impostor declaration, could really be regarded as “conclusive proof” 
of death and cremation, ıs perhaps not very material, except as indicating 
the extent to which Iindsay was prepared to go at this stage Certain other 
statements, ıt may be added, were recorded at Darjeeling on the 2nd June, 
1921 (Vol II, pp 233, 234 and 235), but obviously these could not have been 
available to Lindsay before the issue of the notice 


The publication of this impostor notice apparently produced considerable 
public feeling, and had an unfortunate sequel It led to a not at Mirzapur 
on the 10th June, 1921, ın course of which the police had to open fire and a 
man named Jhumar Alı was shot dead A riot case was started against some of 
the tenants, and there was a counter-case of murder against the police 
(scc Lindsay's cioss-examunation, Vol 2, pp 192-193, D W 3, Vol 12, 
Pp 128-129, and Jagadish Chandia Chowdhwiy, Vol 2, p 92, Il 28 et seq) 
The case against the tenants ended in their acquittal, and it 1s said one 
of the two police officers implicated in the other case confessed guilt 


“THE STORY OF THE SADHU” 


A further stage in the enquiry regarding the plaintiff wihuch, as indicated 
before, had by now been taken up by the Board of Res enue, is evidenced 
by a letter of the 7th June, 192! from Lethbndge to S W Goode, the then 
Deputy Commissioner of Darjeeling, written under the direction of Lees, 
Member of the Board, forwarding a lst of 8 persons whose statements were 
required to be recorded by N K Roy at Darjeeling (Ex 443, Vol II, p 238) 
Mong with this hst was a paper contaiming ‘The Storv of the Sadhu” to 
which reference has alreid, been made, as well as a hist of interrogatories 
to be put to the witnesses This document contains an endorsement of the 
Government Pleader, Ra: Bahadur Sasanka Coomar Ghose, under date 
3-6-21, showing qute clear Ins connection with this proceeding 


The “Story of the Sadhu”, which the learned judge sets ont at p 317 
of Tol 18, 1s a very interesting statement and requires more than passing 
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notice It gives a number of sigmificant details such as—(1) that the Kumar 
was declared to be dead “on the mdmght of the 8th May, 1909”, (2) that 
the body was, placed on the :funeral pyre, and before it was set on fire, 
heavy storm and. rai came on. which drove away the attendants, (3) that 
when the attendants returned and found the body gone, they set fire to the 
empty pyre and went back home with the story that the body had been 
cremated, and (4) that after the attendants had run away, a sannaysi came 
up and perceiving that life was ot extinct, removed the body to his quarters 
and by the application of some charm brought it back to life 


Not content with giving this story, the statement goes on to add a few 
comments and helpful suggestions In the first place, care 1s taken to point 
out that the story ıs ‘“‘considered absurd and untrue”, and it ıs then stated 
that some interrogatories are attached to the document to indicate the lines 
on which statements of witnesses are to be taken Then follow some details 
about the second Kumar such as that he was a man of “very fair complexion, 
of stout buld, of strong physique, with brownish hair”, and was 27 years 
of age when he died in a house called ‘‘Step Aside” below the Mall there 
were with him at the time his wife, her brother, a few officers and some 
menial servants It ıs then added that “the tamfall report of the time shows 
that there was no 1am either on the 8th o on the 9th m Darjeeling” 
At the end of the questionnaire, comprising a set of seven imterrogatories, 
there ıs a NB—‘‘Whole rupees and small bits of com were scattered and 
given to the poor during the procession” 


A number of questions start up at once out of this document, to which 
I have looked ın vain for an adequate answer from the defendants’ side 
The first question that arises 1s, ‘Who supplied the story’? 


POSSIBLE SOURCES OF THE STORY 


Iandsay’s memorandum of the 29th May, assuming it to be a correct 
record, could not possibly be the source, as this gives a very bald version 
compared with what is stated here, without any circumstantial details such 
as that the body had been placed on the funeral pyre and an empty pyre 
set on fire Nor could the story be derived from any report prevalent at 
the time at Jaidebpur in the plaimtiff’s camp There is m fact no evidence 
that any story, far less such a story, had been given out at Jaidebpur by 
or on behalf of the plamtzff,—the evidence on the defendants’ side bemg 
just the other way, namely, that the plamtiff was refusing to disclose any 
facts regarding his past history The case put to Jyotirmoyee m cross- 
examimation was that the plaintiff on bemg asked about his past history 
could give no answer, and that then when further questions were sought 
to be put, members of the family imtervened saying, “He will not answer 
any questions now and will do so before higher authorities” (Vol 8, p 363, 
19-24) The only story that had been current from almost immediately 
after the Atma Parchaya was that of poisoning which 1s confirmed by the 
defence evidence itself, but no mention is made of poisoning m the official 
version of the plamtiff’s story, if one might so describe 1t 


It will not do to suggest that a basis might have been supplied for 
the story by the rumour referred to in Ram Satyabhama’s letter of the 
3rd September, 1917, to the Mabarajadhuiraj of Burdwan, which as stated 
therein was to the effect that after the second Kumar’s death his body was 
taken to a cave for performung funeral nites, but owmg to a severe torm 
and heavy shower setting ım at that time, the cremation party put fire tó, 
iis mouth and left the body at that place without burmmg the same, that 
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then an ascetic came with his followers, took him away and made him alive 
(Ex 2(33), Vol II, p 175, UW 26-31) The story and the rumour, it will 
be seen, do not entirely correspond the rumour suggests that the body 
was on the funeral pyre and “mukhagm” (literally, application of fire to 
the mouth) was performed when ram and storm came on, whereas the 
story ıs that storm and raim came on before the body was set on fire 
Agam, according to the rumour, the man was dead and a sannyasi ‘‘made 
him alive”, but according to the story the sanmyasi, perceiving that lfe 
was not extinct, brought back the body to hfe by the application of some 
charm It ıs further to be observed that the rumour does not mention the 
hour of death as midmght Besides, there 1s nothing to connect the plaintiff 
with this rumour Moreover, on the defendants’ own case as stated by 
D W 92 (Vol 14, p 131, 1 37), ıt was a short-lived rumour and was killed 
as soon as Ram Satyabhama got the reply of the Maharajadhiray of Burdwan, 
—a document which, ıt may be pomted out, had not been produced ın the 
trial Court, but was marked as Ex Z(33) (a) ım this Court by consent of 
parties 


Another possible source of the story might be one or other of the 
pamphlets which had started appearing about this time, but the difficulty 
1$, as Mr Chaudhun frankly conceded, there ıs no evidence to connect the 
plaintiff with this mushroom crop of literature, and‘none of the statements in 
these pamphlets can, therefore, be used as admissions of the plamtiff It 
1s further not known at what exact period these publications made their 
appearance, whether before or after the story of the sadhu was composed 
the pamphlet “Fakir Beshe Praner Raja” 1s in fact said to have come out 
on the 12th June, 1921, that 1s to say, long after this date 


From what source, then, could the story have emanated? The question 
1s obviously one of great importance and must be faced by the defendants 
An integral part of the story was the alleged rainfall at Daijeeling on the 
might of the 8th May, 1909, and in the statement pointed attention was 
drawn to this as also to the fact that the rainfall report of the time showed 
that there had been no rain either on the 8th or on the 9th Landsay’s 
evidence shows that he also had this “ram storv” before lim at quite an 
early stage im one part of his cross-examination he says in fact that he 
had looked into the rainfall report m the Calcutta Gazette before he heard 
that Calvert had treated the Kumar at Darjeeling (Vol 2, p 147, ll 25-28), 
and on his own statement earher in Ins evidence, it was from the “rain 
story” that he was convinced “from the first” that the plaintiff was not 
the Kumar (bid, p 144, Il 24-25) It would not be unfair, therefore, to 
conclude that the story given to Lindsay and the story in the statement 
circulated with the questionnaire, when neither 1s traceable to the plaintaff 
or to anybody or anvthing on Ins side, must haye had some other common 
origin What could it have been? If such a story did not come from the 
plamtiff or lus camp, 1s ıt to be supposed that the defendants were taking 
such pams by lucky intuition to meet a case which was still in the air 
and for winch they themselves could suggest no surer basis than a vague 
or shifty rumour in wluch they did not believe, or an extravagant allegation 
m 1 pamphlet which had probably vet to see the light of dav? Or would 
t not be moie reasonable to hold that there was a much deeper and more 
certan basis, a basis in human nature itself—in “conscience which makes 
towards of us all”? To ms mind, the suggestion of the rainfall story, first 
to Lindsay, and then im the statement purporting to give the storv of the 
sidhu, 16 something more than a clever or accidental anticipation of a 
probable case ıt betrays a guilty mind which knew the facis as they had 
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happened, and had, therefore, a clearer perception of the case which would 
have to be encountered And on the materials on the record, to none else 
could this be ascribed but to Satyendranath Banerjee To this source, as 
it strikes me, must, therefore, be traced the whole of the move which was 
so ingeniously set on foot at‘this stage to forestall the plaintiffs case in 
anticipation 


ITS REAL OBJECT 


This takes us to the other question, what was the real meaning and 
purpose of this remarkable document? Mr Chaudhuri stoutly repudiated 
the view expressed by the learned judge that ıt was meant for the wmformaton 
of the witnesses (Vol 18, p 318, 1 2) But then the only other hypothesis 
must be that ıt was intended as a guide to the person who was to interrogate 
the witnesses, which means, in other words, that ıt was to be a basis of 
leading questions to be put to them, and not to ehcit facts which the 
witnesses were 1m a position to state from their recollection unaided by 
informative suggestions When the first batch of witnesses were examined 
at Darjeeling, Satyendranath Banerjee and Ra: Bahadur Sasanka Coomar 
Ghose were both there 1s ıt to be supposed that being present on the 
spot they might be expected to have supplied all necessary instructions 
to the interrogating authority, but that m their absence a memorandum 
was considered both useful and necessary? 


Reading the note about the story of the sadhu with the questionnaure, 
one cannot be left ın any doubt as to the nature of the statements which 
the witnesses were expected to give It 1s not difficult to see that the maim 
anxiety on the defendants’ side must have been to wipe ont an evemmg 
cremation, for, if this was displaced, it would inevitably have negatived 
the whole of the plammtuff’s case as far as ıt was possible to anticipate it at 
that stage An evening procession would, of course, be automatically dis- 
‘proved, 1f death took place at ‘midnight That was ın fact the hour already 
mentioned in Calvert’s death certificate, and a confirmation of this from 
other sources would obviously be of great value Midnight as the hour 
of death at a place lke Darjeeling would also almost imvoluntarily lead 
the memory after a lapse of so many years to a cremation on the following 
morning, and this, again, would naturally be supposed to be a complete 
Settler of the plamtıff’s case at a time when it was not yet known that the 
plaintiff would admit a mornmg cremation Then, if a few descriptive 
details were forthcoming to fix the identity of the body which was taken 
out for cremation as that of the second Kumar, ıt would doubtless advance 
‘the case still further, and would do so almost to the pomt of conviction, 
af these details happened to correspond to those mentioned ın the insurance 
affidavits of cremation—‘“fair complexion”, “stout built”, ‘“‘healthy-looking”’, 
‘hair rather brownish” (Ex 29, Vol I, p 182 and Ex 269, Vol I, p 188) 
The absence of ram on the 8th or the 9th May, as proved by the “rainfall 
teport of the time”, would, of course, be an absolute chncher 


In my view it 1s impossible in these circumstances to miss the significance 
‘of this “story of the sadhu” which was thus circulated on purpose along 
with the questionnaire with the imprimatur of Rat Bahadur Sasanka Coomar 
Ghose 


R C DATTA’S QUESTIONNAIRE 


A further set of questions, differmg in some respects from this 
questionnaire, appears to have been framed" later on by Romesh Chandra 


` 
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Datta, D W 435, the Deputy Magistrate, who, as already stated, had started 
recording statements at Dacca under Iandsay’s order on and from the 26th 
May, 1921 The witness cannot give the exact date on wluch he prepared 
these mterrogatories, but says that to the best of his recollection he did so 
after he had already recorded a number of statements at a time when he had 
not been supphed with any questionnaire and when he could, therefore, 
only ask the witnesses to state what they knew In framing these questions 
the witness admits he had consulted the Government Pleader Rai Bahadur 
Sasanka Coomar Ghose (Vol 17, pp 411-413) A list of the questions may 
be seen as an annevwure to a letter from Lindsay to Lethbridge dated the 
22nd June, 1921 (Ex 445, Vol II, p 246), and it would not be wholly 
unprofitable to compare them with the other set of questions 


FURTHER RECORDING OF STATEMENTS 
(1) Dr PRAN KRISHNA ACHARYYA 


The process of obtamıng statements of witnesses continued after this 
for quite a long time, and there can hardly be any doubt that the names 
were supplied mostly by Satyendranath Banerjee or Rai Bahadur Sasanka 
Coomar Ghose (Vol 16, p 460, Il 25-30) It ıs significant, however, that no 
statement was taken either from Satyendranath Banerjee, or so far as one can 
see, from Bibhabat: Devi There ıs one letter from Lindsay to Lethbridge 
dated the 10th June, 1921 which may be referred to ın this connection (Ex 439, 
Vol II, p 241) Iandsay mentions in it the names of four persons including 
Dr Pran Krishna Acharyya, who were at Darjeeling at the time of the 
second Kumar’s supposed death and living close to the Kumar's house 
“Step Aside”, and he asks that the statements of these gentlemen mav be 
recorded ‘about the events at the time of death and funeral procession of the 
second Kumar so far as they knew”, and it 1s added that “they should be 
specially asked if there was any rain on the night of Ins death” Lethbridge 
thereupon makes a note that these persons should be asked to call at lus 
office on Friday, the 17th June A few days later, namely, on the 27th June 
following, Lindsay, however, informs Lethbndge that the Government Pleader 
has seen the gentlemen referied to m Ins DO of the 10th instant, and “so 
there 1s no necessity to trouble them further” (Ex 440(a), Vol II, at p 248 
top) It would appear, therefore, that Ra: Bahadur Sasanka Coomar Ghose 
had seen Dr Pran Krishna Acharyya All the same, we find Lindsay 
addressing a questionnaire on the 13th August, 1921 direct to Dr Pran Krishna 
Acharjya who was then staying at Mussoom at the house of H H the 
Maharaja of Nabha (Ev Z(835), Vol II, p 258) Lindsay apparently did not 
venture to send lum the “story of the sadhu”, and lus answers are naturally 
to the pomt, and not embellished with such details as are supposed to have 
been “volunteered”? by witnesses who had, directly or imdirectly, the benefit 
of the story, or who had been examined at Darjeeling during the stay of 
Satyendranath Banerjee and Ra: Bahadur Sasanka Coomar Ghose Dr 
Acharyya’s answers will require special consideration later on im connection 
with the Darjeeling chapter, along with the evidence which he afterwards gave 
on commission on behalf of the plamtıff, the doctor being in fact the very 
first witness to be exammed in the case For the present, it ıs enough 
merely to add that Satvendranath Banerjee did not even know the name of 
Dr Acharyya at the time he was in Darjeeling in 1909 ın fact he did not 
know any of Ins neighbours there (Vol 16, p 479, 1 28 and 1 24) 
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(2) CALVERT 


Iandsay also appears to have sent a questionnaire to Calvert in England 
at a later stage, which Lindsay of course did not remember when he was 
asked about ıt He did not remember either if he had got a reply from 
Calvert (Vol 2, p 147, Il 23-24 and p 148, Il 31-34) Landsay’s letter to 
Calvert ıs not forthcoming, but Calvert’s reply which 1s dated the 3rd August, 
1921 1s now on record (Ex Z(127), Vol II, p 350) Jt 1s a document on which 
the plaintiff, as will be seen hereafter, places considerable reliance as lending 
support to an important part of his case touching the alleged death of the 
second Kumar The plaintiff appears to have called for the correspondence 
by a petition filed ın court on the 3rd August, 1931, before the commencement 
of the commussion evidence ın London (Vol 2, pp 122-123), and renewed his 

_ demand for 1ts production during Calvert’s cross-examination there, but the 
“letter was not produced, learned counsel for the defendants stating, apparently 
on wrong instructions, that the document had never been called for (tbid, 
p 208, ll 6-10) Calvert admitted that he had asked for copy of the 
correspondence to be sent to him to refresh his memory, and a copy of this 
particular letter to Lindsay had m fact been shown to him a few weeks before 
his examination commenced, (bid, p 206, 1 26—p 207, 1 2, and p 207, 
Wt 15-18) Tandsay had hkewise been shown a copy (tbid, p 151, 11 26-27) 
Even Satyendranath Banerjee had been told about the contents of this letter 
before the defendants’ lawyers went to England, and he considered ıt to be 
an “important communication” (Vol 16, p 493, I 5-8) All the same, the 
original document, as stated, was not forthcoming at this stage, and plaintiff’s 
lawyer was obliged to cross-examme both the witnesses ın London on the 
strength of a “brief” copy which was supplied to him by learned counsel 
for the defendants (Vol 2, p 208, Wl 11-12, and p 151, W 26-27) The 
plaintiff suggests, and not without reason, that the letter was deliberately 
suppressed during Calvert’s examuination-in-chief (Vol 16, p 493, U 12-14). 
It was actually produced at a much later stage before a Commissioner through 
a formal witness Nalini Mohan Basu on the 14th October, 1932 (Vol 2, p 489, 
l 28-32), and afterwards admitted in evidence on the 20th February, 1935 
It 1s doubtful if the document would have ever seen the light of day, had it 
not been for a suggestion, unfounded as it was, made to Imndsay im cross- 
examination that there were certain significant words at the end of the letter 
which had been deleted im the copy shown to Calvert (Vol 2, p 168, U 1-21) 
It ıs needless to add that ım the interrogatories sent to Iandsay or to Calvert, 
the defendants had studiously omitted to give any indication of the existence 
of such a letter, though they had taken good care to acquaint the witnesses 
with the contents of the document before they came to give their evidence, 
and though ıt 1s worth while to mention there was a specific question for both 
witnesses regarding a letter of condolence which Calvert 1s supposed to have 
written to Bara Kumar on the 10th May, 1909 from Darjeeling (Ew Z(205), 
Vol I, p 419) 


(3) Haran CHANDRA CHAKLADAR 


Another person who was approached by Iandsay for a statement about 
this time was one Haran Chandra Chakladar, a lecturer of the Calcutta 
University, who says that he was at Darjeeling m May 1909, staying at the 
Lewis Jubilee Sanitarium which was and is a well-known residential hotel at 
this hill-station largely patronised by Indians He ıs an important witness on 
behalf of the defendants (Vol 1, pp 376-400), who 1s said to have accompanied 
the funeral procession from “Step Aside” to the cremation ground on the 
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morning of the 9th May and witnessed the actual cremation, recognising the 
face, as the body lay on the funeral pyre, to be that of the Kumar He 1s 
also supposed to have been a speaker at a condolence meeting held in the 
Lewis Jubilee Sanitarium on the 16th May, 1909, ın memory of the deceased 
Kumar, though ıt may be poimted out,—not that the fact ıs conclusive,—that 
he 18 not mentioned ın a list which the defendants have filed giving the names 
of persons who attended the meeting (Ex Z(118), Vol I, p 462) Lindsay’s 
evidence 18 that he had sent a questionnaire to Chakladar ın the usual course 
in 1921, as he had done to other persons who were known to have been 
present ın Darjeeling at the material time, but as Chakladar did not send an 
answer, he thought ıt fit to go down to Calcutta to mterview lim at his house 
and obtain his statement The reason which prompted him to take this 
unusual step was that he thought that “Chakladar was a sort of person whose 
evidence would be believed throughout Bengal whatever he said” (Vol 2, 
p 140, ll 17-21) As to how Landsay got the name of this witness or came 
to know so much about him at this stage, ıs a pomt which, like so many 
others ın the case, the defendants have chosen to leave ın complete obscurity 
Satyendranath Banerjee had not even heard the name of Chakladar before 
the day Lindsay went down to take lus statement, when ‘at Lindsay’s 
request”, he says, he accompanied him to Chakladar’s house at Shahnagore 
m Kalhghat, a suburb of Calcutta (Vol 16, p 540, WU 13-14, 1 19, and p 544, 
ll 22-27) I may state at once I do not believe a word of this evidence which 
is only typical of the many palpable falsehoods which Satyendra has uttered 
in Court Chakladar was asked why he had not given a statement to Lindsay 
before the mterview, and his evidence on the point is directly contradictory 
to that of Iindsay Chakladar said that nobody had asked him for any 
Statement either personally or by letter, and there was, therefore, ‘‘no occasion 
of giving any statement before the interview” (Vol 1, p 379, U 6-7, and 
$ 395, Wt 29-33) In Ins record of the mterview, however, Lindsay states — 
“Professor Chakladar did not wish to be called in Court, so he had not given 
a wittten statement before” (Ex Z (359), Vol II, p 266, Wt 13-14) Chakladar 
attempts to explain that all he did was to object to making a “formal” 
Statement before Lyndsay at the interview, as, to quote his own words, the 
did not like then to be bound down by that statement” (Vol 1, p 380, H 18-19 
and l 25), but he 1s hardly supported by Lindsay who does not remember 
Chakladar having made any objection to him (Vol 2, p 155, ll 26-27) 
Lindsay admits that he did not record Chakladar’s statement im his presence, 
but made the memorandum at the Grand Hotel, probably an hour or two after 
the interview, which was on the 16th September, 1921 (mbid, p 155, I] 27-28, 
and p 199, il 14-15) It 1s not disputed that Satyendranath Banerjee was 
present at the interview, and lus name ıs actually mentioned by Lindsay ım 
the memorandum—though Lindsay was surprised to find lis name m ıt when 
the document was shown to him im cross-examination (tbid, p 155, Il 29-30) 
The note in which this fact 1s recorded is rather significant —“Babu Satyendra 
Banerjee was with me when our talk took place, but he personally did not 
know the way to the house” (Vol II, p 266, I 14-16) Jt 1s obvious that 
this httle detail that Satyendra did not know the way to Chakladar’s house 
must have been added at the instance of Satyendra himself, and it requires 
no acuteness to see the purpose behind ıt Satyendra also in Ins evidence did 
not forget to stress the point In cross-examimation he stated that he did 
not direct Lindsay to Chakladar’s house, he did not know the house (Vol 16, 
? 540, Il 14-15), but im re-examination, this ıs how he dev eloped the 
story — 

“I was first asked by Mr LInndsay 1f I knew one Haran Chakladar, 

a Professor, who hved in Shahnagore At that time I had no idea of 
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Shahnagore, but said my driver might know ıt He asked me if it 
would be possible for me to take him there Then I and Mr Isndsay 
went together in the same car to Shahnagore, and by questioning 
people we came to the house of Mr Chakladar” (bid, p 544, Il 22-27) 


Chakladar’s idea,’ however, was that Iandsay might have taken Satyendra 
with him to pomt out the house to him (Vol 1, p 381, ll 13-14) 


Chakladar’s statement as recorded by Iandsay and the evidence he sub- 
sequently gave on behalf of the defendants will all have to be considered 
fully hereafter Suffice it to say here that I refuse to beleve that 
Satyendranath Banerjee was as imnocent im the matter of getting this 
statement from Chakladar as he pretends to be I have no manner of doubt 
that he was the person who was instrumental in taking Lindsay to 
Chakladar’s honse, and his anxiety to deny this obvious fact, as shown not 
only in bis evidence before the Court but ın the note which he caused to be 
made ın Landsay’s‘memorandum, carries its own significance Satyendra says 
that ıt was “not by accident” that he happened to be present at the interview 
he had gone to see Lindsay at the Grand Hotel,—not, however, at Landsay’s 
request, as he 1s careful to add, but only to pay a ceremonial call, though 
“yery likely” Lindsay did not know him before, and “very likely” that was 
the first time he met him (Vol 16, p 540, Il 12-13 and Il 22-25) One 
wonders, if Lindsay was a stranger to him or he a stranger to Landsay, 
why he should keep limself so well informed about Landsay’s movements 
as not to miss the date of his arrival ın Calcutta, or even the particular 
hotel where he would be putting up, though Calcutta, as Inndsay admits, 
was outside his jurisdiction (Vol 2, p 140, 1 17)  Iandsay, however, 
“thinks” that when he was in Calcutta to take Chakladar’s statement, his 
wife had tea with Bibhabat: Devi at Satyendranath Banerjee’s house in 
Lansdowne Road (ibid, p 155, 4-7), a fact, which, if true, may be left 
to speak’ for itself Satyendra admits that Lindsay and his wife once called 
at his house, but he does not of course remember im what connection 
Lindsay had come to Calcutta, on that occasion (Vol 16, p 488, IL 22-24) 


VISIT OF BAWA DHARAM DAS NAGA TO DACCA 


Another interesting episode that happened in the course of the enguwiry 
which was proceeding at this time may be now referred to It relates to 
plaintsff’s Guru Bawa Dharam Das, whose name was tattooed on the plaintiff’s 
arm in an Urdu inscription reading “Bawa Dharam Das' da chela naga”, an 
imscription which Mr Chaudhuri would interpret as meaning ‘a chela 
(disciple) of Bawa Dharam Das and a Naga” (that 1s, a full-fledged sannyası), 
but which, as the words stand, mught yell be taken to mean only 
“a chela-naga (that 1s, a novice-Naga) of Bawa Dharam Das”, and this would 
m fact appear to be the meaning ascribed to ıt by one of defendants’ 
own witnesses, DW 329, Iqbal Sing (Vol 16, p 98, Wl 1-3, and p 101, 
Il 14-17), and so ıt 1s also understood by P W 939 Ram Ratan Chibba (Vol 10, 
b 375, UW 24-30 and p 377, Ul 12-16) 

i 


It ıs admıtted by the defendants, in fact ıt appears from their own 
documents, that this Guru did come to Dacca at the mstance of the plamtıff 
on the 26th August, 1921 See Lindsay’s letter of the 28th August, 1921, to 
French, the then Member of the Board of Revenue, ın which he writes that 
‘Dharam Das the Guru of the Bhowal sannyasi attived in Dacca on Friday 
afternoon (26th August) and has been put up in great pomp by the party 
of, Ananda Roy along with the sannyasi? (Ea Z(352), Vol II, p 341) 
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Iandsay adds, though on what basis, 1s not known, that “evidently he 
has been bought over by them, as this Guru is the same person as was 
examined by the police ın the Punjab” The report of the Punjab enquiry, 
as stated before, had already arrived, and a copy of ıt had been forwarded by 
Needham to Jandsay, and -then by Landsay to the Board of Revenue, in the 
first week of July 1921 (Ex 388, Vol II, p 332) ‘The ivestigating officers 
were said to have traced out Dharam Das at a village called Chhota Sansara, 
twenty miles from Amritsar, and got a statement from him recorded m the 
presence of an Honorary Magistrate named Lt S Raghubir Singh, 
identifying a photo supposed to be that of the plaintiff which was shown to him, 
as that of lus chela Sunderdas (Ex Z (228), Vol II, p 327) On the Sth 
August following, Lindsay was actually writing to Emerson, Commissioner of 
the Dacca Division (Ex 435, Vol II, p 336), conveying a suggestion made 
to him by the Maharajadhiray of Burdwan that endeavour should be made 
to bring Dharam Das to Dacca and thereby “expose” the plaintiff “in a way 
that would convince the general public’, and asking for instructions from 
the Board of Revenue on the subject He stated that there was ‘‘of course 
a danger that the other party might get hold of the man and buy him over, 
as it would always be easy for him to deny the recognition of a 
photograph ” The Board’s reply was conveyed in a letter of the 18th August, 
1921 to the Commissioner (Ex 2Z(353), Vol II, 339), and was to the 
effect that ıt would be inadvisable to bring Dharma Das to Dacca until and 
unless the plaintiff instituted a suit ın the civil court What led the Board 
of Revenue to form this opinion, notwithstanding that the Maharajadhira) of 
Burdwan who was Member of the Governor’s Executive Council having control 
over the Board, had advised to the contrary, it 1s difficult to conjecture, 
and it would not perhaps be right to think that ıt was due to a fear that 
the visit of the Guru, instead of exposing the plaintiff, might expose the 
character of the statement that had been obtaimed from him before 
Lt Raghubir Singh 


This did not, however, deter Mr Chaudhuri from making the suggestion, 
without of course any evidence in support of it, that the report of the Punjab 
enquiry, which it 1s needless to add was a confidential proceeding, somehow 
came to be known to the plaimtiff and his party, and that thereupon they 
contrived on a false pretext to brmg down the Guru to Dacca in order to 
get hım if they could to nullify the effect of his statement to the Police 
there It 1s a suggestion for which not only, as I have said, was there no 
foundation in the evidence, but which was not even put to the plaintiff or to 
any of his witnesses 


In lus examination-in-chief the plaintiff stated that Ins Guru came to 
Dacca and stayed with him at his house for 2 or 3 days and then left for 
fear of the police (Vol 4, p 109, Il 3-6) In cross-examination not a single 
question was put to ium as to whether he had previously heard about the 
Punjab enquiry, or whether it was this or any other reason that led him to 
send for his Guru all that he was asked was if lus Guru did or did not 
tell hım at Dacca about haying made a different statement in the Punjab 
rcgarding the plaimtiff’s identity, and lus attention was specifically drawn 
to paragraph 23 of lus memorial to the Board of Revenue (Ex J, Vol II, 
f 92 at p 96) This ıs what 1s stated m this paragraph — 


“That when the announcement made by the Gurn became known, 
someone connected with the enemies of your memorialist threatened 
the sadhu with criminal prosecution on the ground that he had given 
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a different story to some police officers in the Punjab as regards your 
memorialist’s identity” , 


and it 1s added— t ‘ 


“An enquiry as to what led the sadhu to make such a statement would 
have shown the hands of the mtrguers ” ` 


v It 1s difficult to see how this may be taken as proving that the plaintiff 
had knowledge of this supposed statement of the Guru before the Guru 
arrived at Dacca, or that the Guru told the plaintiff about it at Dacca Atl 
that 1s stated here is that the Guru was threatened with criminal prosecution 
by someone ın the enemy’s canfp, and the ground on which he was so 
threatened was alleged to be that he had made a statement ım the Punjab 
‘contrary to what he was now making im respect of the plaintiff’s identity 
If, as Mr Chaudhuri suggests, this account in the memorial is to be treated 
as an admission of the plamtiff, ıt must be taken as a whole and must 
involve an acceptance of the position which 1s clearly indicated that the 
‘Guru did recognise and acknowledge the plaimtiff at Dacca, but this is a 
case directly contrary to Mr Chandhuri’s own case as made through a 
witness, to be referred to presently, DW 327, whom he sprang upon the 
Court at a later stage as the plaintiff’s Guru ‘There is in my view no real 
contradiction between the statement in the memorial and the answer which 
the plaintiff gave to Mr Chaudhuri in the witness box that he did not know 
1f Dharam Das had made a different statement to the police in the' Punjab 
about his identity (Vol 4, p 166, IL 1-21) 


Jyotirmoyee Devi’s evidence may also be referred to She says that she 
tad sent out people to bring down Dharam Das, and that he came and stayed 
at her house, where plaintiff was also staying, but left after 3, 4 or 5 days 
for fear of the Magistrate and the Police During his stay Dharam Das gave 
her an account of the plamtiff “from the beginming to the end, when they 
came in touch and when they parted” (Vol 8, p 309, Il 16-23, and Il 29-37) 
All that Mr Chaudhuri elicited 1m cross-examination ‘was that she did not 
know what reasons Dharam Das had of bemg afraid of the police She heard 
that he had rece:ved a letter from the Magistrate, though she could not say 
‘whether 1t came on the day after his arrival She had no necessity to find 
if Dharam Das was a Behari or a Madrassi Not a word was put to 
Jyotirmoyee Devi, any more than ıt had been put to the plaintiff, to ask 1f 
the witness had heard about the Punjab enquiry, much less about the 
result of ıt 


To none of the plamtiff’s witnesses was it in fact suggested that Dharam 
Das had been brought down to Dacca on the false pretext of founding a 
“Math”, which is the definite case which Mr Chaudhun was instructed to 
make through the mouth of the witness, already referred to, D W 327, a man 
calling himself “Bawa Dharam Das”, whom the defendants put into the, box 
as the plaintiff's Guru (Vol 16, p 52, I 31-32), but who, according to the 
plaintiff, and as found by the learned trial judge, was an impostor who had 
come to personate the Guru (Vol 18, p 406, U 10-11) 


Lindsay states in lis evidence that he did send a letter to Dharam Das, 
and offered to go and see him anywhere in Dacca convenient to him, but 
never got a reply and never saw Dharam Das (Vol 2, p 140, Il 22-30) 
Writing to French on the 28th August, 1921 (Ex 2(352), Vol IF, p 341), he 
says nothing about sending a letter, but states that he is “thinking” of gomg 
down to mterview Dharam Das when Quarry returned from tour, as Quarry 
knew the up-country language better than he, Quarry bemg expected back 
the next day On the 2nd September following, however, one finds iim 
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writing to Lethbridge to say —‘'The Guru of sannyası left after‘ a stay of 

“|two days He was too 1ll ( ! 1!) to come to see me He has made no proper 
statement to anybody” (Ea 441, Vol II, p 263, Il 1-2) If, as was 
Mr Chaudhuri’s case later through his witness Bawa Dharam Das, the Guru 
refused to make a false statement ım favour of the plamtiff, because of his 
previous statement in the Punjab, one fails to see why he should have 
refused to see Lindsay or any one on the side of the defendants It ıs not 
the statement of this witness, as elicited by Mr Chaudhun, that after lis 
refusal to oblige the plamtiff and his friends, any sort of pressure was put. 
on lum not to go to Lindsay, or they made it in any way impossible for lim 
to see Lindsay It ıs needless to add that such a suggestion had not been 
put by Mr Chaudhur: to the plamtiff or to Jyotirmoyee Devi or to any other 
witness on the plaintiff’s side 


It beats me, therefore, how after this Mr Chaudhuri could solemnly invite 
the court to hold that the people who had taken the trouble to bring down 
Dharam Das to Dacca had to send him away, not because the local autho- 
rilies made the place too hot for him, if one might say so, but because he 
refused to make a statement in support of their case contrary to his previous 
statement in the Punjab 


As to the value of that previous statement, ıt will appear fully from 
the judgment of the trial court where the Punjab enquiry 1s dealt with,— 
which 1s quite an interesting chapter by itself and throws a characteristic 
light on the conduct of the defendants im the case _ 


Mr Chaudhun made a great pomt of the fact that” Jyotirmovee Devi 
did not even ascertain fiom the Guin whether he was a Behari or a Madras: 
(Vol 8, p 369, ll 32-33), and characterised this statement which the witness 
made to him in cross-examimation as a “most extraordinary falsehood” 
But the fact remains, on defendants’ own showing, that the real Guru did 
come to Dacca at this stage and put up at the house of the plamtiff and 
Jyotirmovee Devi, and no purposeless lies need have been told to support 
the admitted fact 


INTRODUCTION OF A NEW GURU—AGHORI BABA 


Mr Chaudhuri referred also to what he described as a “stranger develop- 
ment later on”, and it was this that when the plaintiff found that the Guru 
Dharam Das was no longer available as a witness on his side, another 
sadhu of the name of ‘“‘Aghor: Baba” was sought to be introduced shortly 
after im lus place in the Defamation Case of Dr Ashutosh Das Gupta 
(already 1eferred to) as the sadhu who is supposed to have rescued the 
plaintiff at Darjeelmg and taken him away from there It was said that 
the plaintiff stuck to this story of Aghor: Baba 1ather than of Dharam Das 
in Ins memorial of the 8th December, 1926, to the Board of Revenue (Ea J, 
Vol HI, p 92), and m tlus connection Mr Chaudhur called attention 
to extracts from the depositions of two witnesses Jogesh Chandra Rai and 
Rabindranath Sanyal in the Defamation Case, wihuch were annexed to that 
document (rb:d, pp 117-118) Both these witnesses state that ten or twelve 
days after the 10th Mav, 1909, they saw the second Kumar of Bhowal ım 
a sannyasi’s garb and with head shaven, in a railway tram leaving Darjeeling 
in the company of a sannjasi whom one of the w itnesses, Jogesh Chandra 
Rat, knew and recogmsed as Aghori Baba Referring to these statements, 
the plamtiff pomts out ın paragraph 27 of the memorial what is a fact, 
namely, that these witnesses deposed on oath that they had seen the Kumar 
leaving Darjeeling by tran with a sannyasi shortly after his alleged death. 
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Mr Chaudhuri contends, relymg on what 1s stated in paragraph 30, 
that these depositions must be taken as admissions of the plaintiff, and 
refers to Taylor on Evidence (lith Edition), Vol I, sec 763, m support of 
his contention Apart from the question as to whether learned counsel 1s 
or 1s not correct in his proposition of law, ıt ıs enough to pomt out that 
im paragraph 23 of the same memorial the plaintiff has definitely given the 
name of his Guru Dharam Das Naga as the person who was brought to 
Dacca at the instance of his well-wishers How after this ıt could be said 
that the plaimtiff had jettisoned bis Guru Dharam Das Naga and picked 
up a substitute mm Aghori Baba, ıs- more than I can understand If the 
plamtif was really making the story of Aghor: Baba at that stage, because 
Dharam Das had failed him, how 1s ıt that he still clung to Dharam Das 
expressly in the body of the memorial, and later at the trial, though at the 
trial he must have realised he could not procure or produce this man to 
` give evidence in his favour? Mr Chandhuri’s suggestion, 1f I may say so 
‘ with respect, appears to me to be too absurd to be taken any serious notice of 


The fact remains, as I have said, that Dharam Das Naga, the real Guru 
of the plaintiff, was at Dacca in September, 1921, and ıt ıs a further fact 
appearing in defendants’ own evidence that the plaintiff had almost from 
the very beginning since the day of “Atma-parichaya”’ been giving out the 
name of his Guru as Dharam Das and declaring that he would make a full 
disclosure when the Guru arrived On Iandsay’s own evidence, as already 
pomted out, the plaintiff had given the name of his Guru at the imterview 
of the 29th May, 1921 (Vol 2, p 140, ll 10-12, p 147, l 20) As to why, 
when the Guru arrived, no public disclosure was or could be made by him 
regarding the plaintiff, the explanation has been given on behalf of the 
plaintrff, and there appears to be no reason for not accepting it as sufficient 


FURTHER ACTION BY LINDSAY 


A passing reference may now be made to some further action which 
was taken by the authorities after the issue of Lindsay’s “impostor notice” 
(Ex 432, Vol II, p 277) On the 28th May, 1921, as already stated, Lindsay 
had issued a warning notice to all officers of the Bhowal Court of Wards 
Estate not to acknowledge the sadhu as the second Kumar, or promote 
belief ın his identity On the 13th June, 1921, he issued a second notice in 
the followmg terms — 

“The Board of Revenue has found that the sannyas1 who says he 1s 
the second Kumar 1s an impostor All the servants of the Bhowal 
Court of Wardseare hereby informed that if they are found directly 
or indirectly espousig the cause of the sannyasi, they will be lable 
to summary dismissal’? (Ex 207, Vol II, p 278) 
This was followed by further orders and circulars issued by Lindsay or by 
other' Court of Wards officials from time to time, threatenmg or directing 
action to be taken against persons who were supposed to be “acting agaimst- 
the Estate ım the matter of the sadhu”, to which ıt 1s not necessary to 
make a detailed reference 

It may be stated in passing that the Board of Revenue was reported 
about this time to be contemplating a change in the terms of the impostor 
notice by deleting the word “impostor” from it, and on the 2nd July, 1921, 
Needham was writmg to Lindsay seriously to consider if any such achon 
should be taken in view of the fact that the real identity of the sadbu was 
about to be ascertained as a result of the Punjab enquiry (Ex 388, Vol II, 
$ 332) Apparently the proposal, if any, was therenpon dropped On the 
5th July, 1921, Lindsay ın fact issued a circular order to Needham directing 
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that all officers of the Court of Wards were to be told that the rumour to 
the effect that the Hon'ble Board had withdrawn the word ‘ampostor” from 
the notice was a he (Ex 218, Vol II, p 286) 


DOCUMENTS CALLED FOR BY BARA RANI 


While the collection of statements from witnesses was proceeding, as 
already indicated, Lindsay took another step in the way of procuring con- 
temporaneous documentary evidence which was expected to throw light 
on the question of the second Kumar’s death On the 27th October, 1921, 
he wrote to the Bara Rani Sarajubala Dev: in Calcutta, calling for “the 
originals of all the letters and telegrams in connection with the illness, 
death and cremation of the late second Kumar of Bhowal, which had passed 
between her husband and the persons who had gone with the second Kumar 
to Darjeeling’? (Ex 55, Vol II, p 355) Sarajubala has stated ın her 
evidence that she therenpon sent all the papers to Lindsay after retaining 
copies thereof, and she filed all the copies she had before the Commissioner 
who took her evidence (Vol 3, p 72, l 5-10 and U 32-33) She admits 
that a telegram had come to her husband at the tıme from Darjeeling 
announcing the death of the second Kumar, but this telegram was not among 
the papers she filed 


TELEGRAM OF DEATH 


There can be no question that this telegram was a material document, 
which, 1f produced, might have furnished almost conclusive proof of the 
hour of death—a crucial question im the case, as we shall see, but unfor- 
tunately 1t was not forthcoming, and there was serious controversy between 
the parties at the trial as to whether the document had been kept back 
by Sarajubala, or was being withheld by the defendants who had ıt in their 
custody The learned trial judge, ıt may be stated, has definitely found 
in favour of the plaintiff on the pomt (Vol 18, pp 357-359), and ıt as just 
as well to state some of the relevant facts at this stage 

It appears that on the 5th December, 1916, Sarayubala who was then 
in Calcutta wrote to Needham (Ex 370, Vol II, p 73) that her husband's 
papers which were lying ın a box or two in the Private Secretary's office 
at Jaidebpur might be sent to her, as they were required for the purposes 
of certain allocation proceedings which were then gomg on, these being 
proceedings which had been directed by the Board of Revenue to adjust 
accounts as between the three Ranis so as to debit to each the personal 
expenses of her husband (See Vol 15, p 281, and judgment, Vol 18, 
p 268 top) On recespt of this letter Needham asked the Private Secretary 
Jogendranath Banerjee to put up a list of the papers On the 10th December 
following Jogendranath Banerjee wrote to Saraynbala, apologising for the 
delay ın complying with her request and promising to send her as early as 
possible all the “letters and other things whatever” which were with him 
(Ex 372, Vol II, p 174) The documents were actually sent to her bs 
Needham with a covering letter, dated the 18th April, 1917 (Ev 65, Vol H, 
p 74), m which he stated that he was keeping a list of the papers ın hus 
office and forwarding a copy of the hst to her It 1s admitted that all the 
letters and telegrams which Sarajubala sent to Lindsay in pursuance of lus 
requisition of the 27th October, 1921, and copies of which she filed before 
the Commissioner, were among the papers she had thus received from 
Needham 

It ıs the plaintiff's case that the telegram of death had not come to 
Sarayubala with these papers If, as the defendants suggest on the other 
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hand, ıt had, ın fact, been sent to her at this time, ıt would doubtless have 
been mcluded in the list which Needham retained This hst, the defendants 
did not produce ın court Sarayubala had, on the other hand, produced 
before the Commussioner her copy of the list as sent to her by Needham, 
and in reply to a challenge by Mr Chaudhuri in this court, this copy was 
readily produced for our mspection on behalf of the plamtff There ıs no 
mention of a telegram of death ın the'list It would not be fair, however, 
to draw any‘ inference adverse to the defendants from this fact, having 
regard to the imcomplete specification given in the list which makes ıt 
dificult to trace ont any particular documents mentioned therein 
What, then, do the probabilities suggest? Supposmg Sarajubala had 
received the telegram from Needham im 1917, would there be any reason for 
her to suppress ıt from Lindsay when he asked for ıt? Saraynbala’s evidence 
js that she became convinced of the plaimtiff’s identity as the second Kumar 
from the day she saw hım at her house m Calcutta, which was somewhere 
in July or August, 1924, but the definite case which the defendants put to 
her was that up to 1335 BS or 1928, she had been consistently representing 
to the Board of Revenue that the second Kumar was dead and that it was 
in that year that her attitude changed for the first time (Vol 3, p 83, U 32-35 
and p 90, U 15-18) Her attention was in fact specifically called to a number 
of letters she had written to the Board to that effect, ending with 
a letter of the 23rd July, 1928 (Ex Z(305), Vol II, p 150), (Vol 3, p 90) 
If, then, the defendants are right and Sarayubala was really treating the 
, Plantif as an smpostor till 1928, ıt ıs difficult to see what motive she could 
have ım 1921, for withholding from Iandsay this material evidence of the 
second Kumar’s death 
There ıs another important point to be considered m this connection 
Tandsay’s requisition of the 27th October, 1921 (Ex 55, Vol II, p 355) 
shows that he wanted Sarayubala to send hım al letters and telegrams m 
connection not merely with the second Kumar’s ‘y{Iness”, but with his 
“death” and “cremation” as well If, then, m sending him the papers, 
Sarayubala ‘was purposely keeping back the intimation of death received 
from Darjeeling, ıs it likely that Lindsay would have kept quiet over the 
matter and not made a further enquiry about 1t from her, or is 1t not a 
more reasonable inference that the telegram of death was already in the 
Court of Wards office at Dacca and Landsay was, therefore, quite satisfied 
with whatever papers he got from the lady? The fact that Lindsay did not 
make a further requisition for such a material document is significant, and 
can only mean either that ıt was already with him, or that he got it now 
from Sarajubala along with other papers and in either case, the document 
will have been shown to be im the possession of the defendants 
The plamtiff, m fact, elicited a very important admission in respect of 
the telegram of death from a witness on behalf of the defendants, Sarada 
Prosonna Ghose (Vol 2, pp 272-293), who was examined on commission 
m February, 1932 ‘This gentleman was a Deputy Magistrate who had 
heard the: Defamation Case in 1922, ın which the question of the illness and 
alleged death of the second Kumar had been raised (Vol 18, p 177), and 
who was admuttedly ın charge of the Court of Wards department at Dacca 
from 1923 to 1925 As such, he says, he had gone through many confidential 
papers which confirmed him in his impression about the death of the second 
‘Kumar at Darjeeling (Vol 2, p 281, U 24-27), and he specifically made 
a statement regarding the telegram of death ın these terms — 
, “I as Wards Deputy Collector went through the telegram about the 
death of the second Kumar coming to the eldest Kumar from 
Darjeeling” (Vol. 2, p 283, H 34-35) 
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This, 1f true, would conclusively show that the telegram was m the Court 
of Wards office at Dacca between 1923 and 1925, and all pretence that the 
document had been suppressed by Sarajubala must necessarily disappear 
Mr Chaudhuri, however, made an ingenious attempt to get over the effect 
of this evidence Sarada Prosonna Ghose had given his deposition ım Bengal, 
and Mr Chaudhun asked us to interpret his statement to mean merely 
that the witness had read about the fact of a telegram having come to 
Bara Kumar from Darjeeling announcing tbe death of the second Kumar, 
and not that he had read the telegram itself I may give here the onginal 
words ın Bengah ın his deposition — 


ate fie cis IE FRI STR Cae AA Fos AIA telegram acafea 
tial atk as Wards Deputy Collector Areata |” 


“Darjeeling theke bara Kumarer kachhe je mejokumarer mntyu 
Sambader telegram esechhila taha amı as Wards Deputy Collector 
porechhilanv’’. 


All that I can say is that, with all respect to Mr Chaudhuri, I am unable 
to accept this forced interpretation of bis To any Bengalee who reads these 
words as they stand, the only meammng they would convey 1s that the witness 
had read the telegram itself and not read about ıt If any one speaking m 
Bengali wanted to say that he had merely “read” about the fact of receipt 
of a telegram, he would undoubtedly have expressed himself quite differently. 
The word “taha” m the answer given by the witness can refer only to the 
telegram he had specifically mentioned, namely, the telegram conveying the 
news of the Mejo Kumar’s death, and not to the fact that a telegram had 
arrived reporting the Mejo Kumar’s death That this was the meanmg which 
the witness wanted to convey would be at once apparent, if this answer 15 
read with his previous statement at p 281, U 24-25, Vol 2, and if it 1s 
further borne 1n mind that the defendants do not suggest that there were 
any confidential documents apart from the telegram itself from which the 
fact of such a telegram having come from Darjeeling would be apparent 


It appears that during the examination of DW 92, Phanı Bhusan 
Banerjee, on the 24th June, 1935, learned counsel for the defendants said 
something ın court with reference to the evidence of Sarada Prosonna Ghose 
on the pomt, which learned counsel for the plamtiff understood as amounting 
to a suggestion that the statement of the witness was an incorrect one Two 
days later, on the 26th June, the plaintiff filed a petition m court puttng 
on record the fact that the defendants had not at any previous stage 
questioned the correctness of Sarada Prosonna Ghose’s said evidence, which 
was stated to be to the effect that “he had seen m the office during Ins 
seriice as Wards Deputy Collector, Dacca, the particular telegram sent to 
Jaidebpur from Darjeeling announcing the death of Mejo Kumar’ (Vol 14, 
p 231) The defendants filed a petition in answer which is on the next 
page, and it merely states that ıt had always been the defendants’ case 
that the telegram was never ın their possession and power, but that all 
telegrams were ım the possession and power of Sarajubala Devi ever since 
thes had been sent to her by the Court of Wards after the death of Bara 
Kumar There was no suggestion that the plamtıff’s reading of Sarada 
Prosanna Ghose’s evidence as very clearly set ont in the plaintff’s petition 
was not correct From an order which the learned tral judge recorded m 
the matter on the 4th July, 1935 (Order No 1079, Vol 1, pp 80-82), 1t will 
also be seen that Mr Chaudhun’s statement to court on the day the plaintiff’s 
petition was filed was merely that Sarada Prosonna Ghose’s evidence was 
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not correct, not that the evidence was to be construed ın a sense different 
from what the plaintiff was suggesting The learned judge further records 
in this order that he does not remember to have heard before that date 
the suggestion that Sarajubala Devi was ‘keeping back the telegram, and 
notes ın fact that Mr Chaudhuri stated that he was not m a position to 
make a definite statement of that kmd It is hardly necessary after this 
to labour the pomt any further, except to emphasize that Sarada Prosonna 
Ghose was not re-examimed with reference to the answer he had given m 
cross-examination, as undoubtedly he would have been, if there was any 
real ambiguity in his statement as is now suggested 


On a consideration of all the materials on the record, 1t seems to me to 
be impossible, therefore, to come to any other conclusion on the subject than 
that of the learned trial judge, who had no doubt whatever that the 
telegram was ım the possession of the defendants and had been purposely 
withheld by them (Vol 18, pp 357-359) 


DIARY OF SATYENDRANATH BANERJEE 


Before proceeding to a consideration of the Darjeeling evidence, ıt will 
perhaps be useful to call attention to an interesting document which came 
to be largely relied on by the plaimt:ff ım connection not only with the 
Darjeeling chapter but with other parts of the case as well It ıs really a 
defendants” document, but was produced by the plamtuf The defendants 
could not, however, question its authenticity, all that they said was that it 
had been stolen from their custody It is a diary of Satyendranath Banerjee 
for 1909, but admittedly kept for part of that year There 1s no evidence or 
suggestion that he was in the habit of writing a diary in those days or that 
he ever wrote one in later years of his life, and ıt was for him, therefore, to 
explain the exceptional circumstances which led him to compose such a 
record for this period 


The diary which has been produced 1s not im a complete form It 
commences from the 7th,May 1909—the second day of the Kumar’s illness 
at Darjeeling, and runs on to the 22nd November, not continuously, but with 
breaks The entries in all the written pages of, the book, except only three, 
were put to Satyendranath Banerjee in cross-examination and marked as 
exhibits on plamtiff’s side (Ex 399 series, Vol I, pp 306-384) At the 
conclusion of Satyendra’s evidence, ıt appears, learned counsel for the 
plaintiff produced and filed ın court several more pages of the diary, 
numbermg 42, of which only 3 were written and the rest blank, which he 
sad were all that his chent had mm his possession A list of the pages so 
filed will appear from a petition which was presented by, the defendants on 
the following day, putting ıt on record that the plamtiff was purposely with- 
holding the remaiming pages which would have been material evidence 10 
their favour, and asking that the written pages not yet exhibited (namely, 
those for the 18th, 19th and 28th October) might be marked as exhibits 
on admission In a petition which the plaintiff filed ım answer (Vol 17, > 73), 
the plamtiff stoutly dented having withheld a single sheet, and maintained, 
as his learned counsel had already mformed the court from the beginning, 
that the diary had come into his possession only m a mutilated form 


A detailed exammation of the various entries which are m evidence must 
be reserved for the present, but there are certain broad questions arising 1m 
connection with this document which may be touched upon here The 
attitude, which learned counsel for the defendants adopted ın regard to ıt may 
be at once indicated Mr’ Chaudhuri sought to rely on the diary as strong 
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corroborative evidence of the defendants’ case regarding the second Kumar’s 
death and cremation, seeing that the document was produced by the plamntff, 
and further contended that he was entitled to ask the court to draw an 
adverse inference against the plamt:ff from the non-production of the missing 
pages He strongly repudiated the suggestion that the diary had been 
written with any ulterior object, or for any purpose other than Satyendra’s 
private use, or that alternatively, Satyendra was deliberately making false 
entries therein He maintaimed that the diary showed that Satyendra kept ıt 
for himself alone to protect his sister’s mterests and that ıt ceased as soon as 
this object was secured According to his case, Satyendra started writing it 
on or about the 20th May, 1909 and put down from recollection the events of 
the preceding dates de die ın diem as from the 7th May 


- The first and foremost question obviously ıs as to the purpose for which 
the diary was written That there was a purpose behind it, 1s not disputed 
by Satyendra himself ıt is not his case that he was seized with a sudden 
fit of soliloquizing on paper for bis own delectation He has given an 
explanation, and ıt 1s important to see how far it carries conviction 


SATYENDRA’S EXPLANATION 


The existence of such a diary appears to have been suggested for the 
first time to Bibhabat: Devi ın cross-examination on the 7th March, 1935, 
when she was asked if she could recognise her brother’s handwriting and if 
she knew that he kept a diary (Vol 12, p 228, ll 13-15, p 233, ll 31-39), and 
the first entry, that of the 2nd October, 1909 (marked Ex X(379) for 
identification, and later, as Ex 399(a), Vol I, p 361), was put to her on the 
lith March following Satyendra, who came to give his evidence in 
December 1935, admitted in examination-in-chief that he kept a diary “for 
some matters in 1909”, and gave the following reasons for his domg so 
Within two or three days of his return to Jaidebpur from Darjeeling after the 
death of the second Kumar he came to hear of a deed of management 
propounded by Bara Kumar, the effect of which would have been to 
deprive his sister of her share of the inheritance As neither he nor 
Bibhabati Devi had ever heard of such a document at any time during’ the 
second Kumar’s life, this aroused his suspicion and he feared that there was 
a conspiracy on foot against his sister He thereupon decided to “watch 
events”, and he thought, ‘st would be better ıf I noted down the events as 
they happened from day to day as also my reflections from time to time” 
He actually set out writing the diary a day or two after the second Kumar’s 
sradh which took place on the 18th May, 1909, that ıs to say, from about the 
20th May, but he considered that “it would be better 1f he jotted down the 
happenings at Darjeeling as far as he remembered’? He kept the diary 
till about the end of the jear and discontinued it “when the deed of 
management was given a go-by and Bibhabat: was restored to the full 
possession of her powers” (Vol 16, p437, 1 34-p 438, 1 10, and p 498, 
I 33—p 499, 1 2) Satyendra added that the diary had been stolen as well 
as his old letters and papers, and he suspected that they had been stolen 
by one Monmohan Bhattachar)ya, an employee of his and an ex-employee of 
the Bhowal Estate (tbid, p 438, 11 13-16) 


There is no suggestion on the plaintiff’s side that this diary came into 
eustence after his appearance as a sadhu in 1921 the trend of Satyendra’s 
cross-examination would in fact negative such a suggestion (ibid, p 543) It 
may be taken, therefore, that 1t was more or less a contemporaneous record 
Still the question remains how far ıt 1s possible to accept Satyendra’s 
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explanation as to what led him to start such a record It is worth while 
mentioning that ın his opening before us Mr Chaudhury made the case that 
Satyendra took this course on a lawyer’s advice, and he gave the name of 
the lawyer as Mr Umakali Mukherjee, a semor Vakeel of the High Court 
one of whose sons had married a sister of Bibhabati Mr Chaudhurt’s learned 
junior, however, frankly admitted to us afterwards that there was no evidence 
to support this all that appeared was that Satyendra saw Mr Umakali 
Mukherjee in Calcutta on his return from Jaidebpur m connection with the 
deed of management (sbid, p 432, ll 39-40, and p 436, 1 9) 


If, as Satyendra says, ıt was the situation created by the deed of 
management which made him think of keeping a chronicle of events “as they 
happened from day to day”, one ıs tempted to ask why in that case he 
should have ante-dated the record from even before the second Kumar’s death, 
supposing of course the Kumar had died According to his evidence he heard 
of the deed of management within two or three days of his arrival at Jaidebpur 
from' Darjeeling, that 1s to say, about the 14th or 15th May, 1909 (Vol 16, 
p 498, Il 36-37), and yet strangely enough, when he actually sets out to write 
the diary about the 20th May, as he says, on gomg back to Jaidebpur from 
Calcutta, he does so retrospectively with effect from the 7th May If it be 
supposed that he was minded to keep a complete record by mcluding im it 
the events of the preceding days, one wonders why he should not then have 
begun ıt from the date of arrival of the second Kumar at Darjeeling, or at 
any ‘rate, from the date of commencement of his illness it may be noted 
that the pages of the diary from the 1st to the 6th May have been produced 
and are all blank One wonders, agai, even as regards the days for which 
Satyendra was “jotting down the happenings at Darjeeling as far he 
remembered”, why his memory should not still have been fresh enough to 
add a few more details ın the record Quite significantly, as 1t appears, this 
beginner in diary-writing makes an abrupt start as from the 7th May, just the 
day before the Kumar’s “death”, and that with an entry of three short 
sentences —‘‘Ramendra’s illness contmues, pain m stomach with slight 
fever No sleep last mght Wired home for fruits, etc”, and then he 
begins the next day straightaway at midnight with the entry—'Kumar 
Ramendra expired midmght’’,—leaving the whole of the day a perfect blank 


'’ Satyendra was asked ım cross-exammation — 
“Q May I take 1t that it was not necessary to record the details of 
second Kumar’s illness or the hour of his death to enable your 
sister to escape the effect of deed of settlement ?” 


` 


His answer was — 

“4 I merely recorded facts”— 
—only that some of the “facts” he has now found ıt necessary to expla 
away (Vol 16, p 499, IL 47) Agam — 


“Q ‘The part of the diary relating to Kumar’s illness and death was 
written for no reason? 


A As the deed was promulgated very shortly after the death, I thought 
I would begin from the very beginning It ,was not written to 
combat the rumour that the Kumar’s body had not been burnt 


I challenge you to give any other reason? 


I merely recorded the facts—no other reason ” 
(ibid, p 499, I 16-22) 


a tO 
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` 
Whether he was recording facts or not remains to be seen, but certainly the 
reason he gives for recording them, so far at any rate as they relate to the 
death and cremation of the second Kumar, does not stand a moment’s 
scrutiny 


The entries of the diary as exhibited go on from day to day from the 
7th to the 12th May, and im none of them 1s a word to be found about a 
deed of management or about any action on the part of Bara Kumar 
threatening the interest of the second Rami The first reference to such a 
deed occurs 1n the entry next after the 12th May, marked Ex 339(6) (Vol I, 
p 311), which as printed in the paper-book appears to be under date May 29, 
but which ıs very probably an entry of a different date 


The uncertainty as regards the date of this entry, ıt may be noted ın 
passing, ıs due to the fact that the whole of the page contaming the entry 
of this particular date 1s not forthcoming Only a mutilated fragment was 
produced ın court, with the top portion which would show the date torn off 
or cut out, as 1g pomted out by the learned trial judge in his order No 1335, 
dated 19-12-35 (Vol 1, pp 99-100) It appears that this mutilated page later 
came to be pasted on one of the blank pages to prevent its going astray, and 
this blank page happened to be that of the 29th May It ıs quite apparent, 
therefore, that the entry cannot be of this date Mr Chaudhuri points ont 
that the internal evidence of the entry furnished by the reference therein to 
Bibhabati’s condition (mental derangefment and inability to recognise persons) 
suggests an earlier date, but even if this be supposed to be the case, ıt would 
still leave a good deal to explain 


There are several other references in the diary to the deed of 
management, but it will be incorrect to state that ıt ceased as soon as the 
danger arising from this source was averted The diary shows that what 
has been referred to as the deed of management was an agreement said to 
have been executed bv and between the three Kumars regarding the 
management of the estate in the event of the death of any of them, which 
provided that ın such a contimgency the estate should be managed by the 
surviving brothers and the widow of the deceased should get only a 
maintenance allowance of Rs 12,000 per annum Bara Kumar ıs reported to 
have told Satyendra that the deed could not be registered, as the 
“Collector’s man” wanted a bribe of Rs 5,000, whereas he was prepared to 
offer Rs 500 only (Vide entry dated 30th May, 1909, Ex 399(7), Vol I, p 312) 
It 1s worthy of note that neither in this entry nor in the previous one where 
the deed of management 1s first referred to, 1s there a word of protest 
recorded by Satyendra On the next day (3lst May), Bara Kumar 1s 
stated to have been willing to “settle all affairs amicably”, and he ın fact asks 
Satyendra to let him know after consulting Chhota Kumar what sort of 
management Satyendra desired and also how much his sister wanted As it 
would be difficult for lus sister to manage the estate, Bara Kumar is said 
1o have suggested that she should give them a power of attorney and they 
would pay her a settled sum every year Satyendra made a counter-proposal 
that the two Kumars might take a putm settlement of Ius sister’s share, and 
he writes that Bara Kumar was willing to accept the proposal From this, 
Satyendra notes, ıt was apparent that the deed of agreement was not genuine 
(Ex 399(8), :btd, p 313) On the 20th June, Bara Kumar 1s supposed to have 
sent word to Satyendra that 1f he so wished, the deed of agreement might be 
cancelled and a fresh one entered into as might be dictated by hım 
(Ex 399(14), ibid, p 319) On the 2ist June Satyendra receives an 
assurance from the Commissioner that his sister's interests will be protected, 
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and the Commussioner offers to ask the Court of Wards to take over her 
estate, 1f nothing could be done to have it properly managed (Ex 399(I5), 
ibid, p 320) The next day Satyendra sees the Collector, and the Collector 
not only assures him that Government will give her a good and proper 
Manager, but tells him that he should see to his sister’s interest, “even if 
the was insulted for his domg so” (Ex 399(17), tbed, p 321) On the 27th 
June he hears that some signatures were secured from Bibhabat: by Raz 
Bahadur Issur Ghose, the then Government Pleader of Dacca (Ex 399(18), 
ibid, p 324) On the 23rd July Satyendra gets a report from one Jnan Sanker 
Sen who was till recently Manager of the Estate that a document had been 
presented ‘before Bibhabati by Chhota Kumar for signature, which she 
refused to sign (Ex 399(62), 1bid, p 332), but on the 8th August he records 
that the report was “bogus” (Bx 399(22), sbid, p 337) On the 29th August 
there 1s an entry that the Kumars were trying to pledge the lfe-policy of 
the second Kumar to their aunt for Rs 30,000 to pay off a debt, to which 
Bibhabati objected, and the Kumars had to desist (Ex 339(24), sbid, p 343) 


It ıs not necessary to go mto further details, but reading the diary as a 
- whole, one may say that ıt does perhaps disclose an attempt on the part of 
Satyendra to resist a deed of management propounded by Bara Kumar 
at some stage, but xf that was the explanation for writing it, ıt would not 
. account for its bemg continued for months afterwards In any event, as 
already indicated, 1t would not explain the post facto entries from the 7th to 
the 12th May, which are in fact the most material entries im the case 
Satyendra alone could say what his real purpose was m writing the diary, 
but obviously he has not chosen to do so 


One significant fact 1s that Satyendra does not himself now stand by all 
that he has recorded in this document, and particularly as regards some of 
the “facts” he has noted im the earlier part of ıt with regard to the illness, 
death and cremation of the second Kumar and the events following 
immediately thereafter 


WAS HE LYING TO HIMSELF? 


This takes us to the question which was pomtedly posed by 
Mr Chaudhuri was Satyendra lymg to himself, m the diary? The 
answer ıs furnished to some extent by Satyendra himself im the evidence 
he has given in the case One of the contentions which Mr Chaudhun 
strongly pressed before us, was that 1f and m so far as the entries 
corroborated the defendants’ present story, they should be accepted as of 
the highest evidentiary value, but he omitted to say what would be the result 
where the diary differed from the version now given 


So far as the facts connected with the second Kumar's “death” and 
cremation are concerned, one sees the difficulty of suggesting that Satyendra 
was deliberately making false entries about them for the purpose of creating 
evidence in hıs own favour In the first place, he could not use his own 
statements ın favour of himself, and, secondly, he was himself mentioning the 
names of various persons ın the diary who by ther evidence could at once 
contradict his story It seems to be more reasonable to hold that Satyendra 
was writing for himself, but not altogether without an eye to the future 
Supposing he had any suspicion in lis own mind regardig the fact of the 
second Kumar’s death, he could not of course expect that his diary would be 
of any use to hım in case the second Kumar turned up, for, obviously he 
could not be certam that the second Kumar would turn up only after all 
evidence to negative his story had ceased to be available It would indeed 
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be gomg too far to say that Satyendra was seeking to provide against so 
remote a contingency Nor do I think it would be right to accept the 
suggestion which was put to Satyendra ın cross-examimation that he was 
making these particular entries for the purpose of combatmg the rumour 
that the second Kumar’s body had not been cremated An attempt to create 
documentary evidence in this way against such rumours or reports would be 
equally futile or meaningless, for, anythmg he might choose to put down 
in his private record could not obviously prevail against living testimony 
which he must have known would be easily procurable to prove the contrary. 
It 1s not as ıf Satyendra got a friend to write a diary regarding the events 
of these days in the way he wanted them to be recorded, so that ıt might 
at any rate with some plausibility be produced as independent evidence, but 
here was Satyendra himself acting as his own chronicler, who ex hypothesi 
was seeking to hide his own delinquencies In so far, therefore, as it is 
suggested that ın making this record Satyendra was manufacturing evidence 
in anticipation, I think the theory must be discarded All the same, his 
action need not have been wholly purposeless he might still be casting his 
eyes far ahead of the immediate present It might well be that his object 
was no more than keeping a memorandum for his own use of the story he 
should make and have to adhere to in future, in case any questions came 
to be raised at any stage hereafter regarding events which he would 
inevitably be called upon to explain One does not always go out of one’s 
way to keep notes about a true story, but 1f a person 1s minded to make a 
false case or finds ıt to his interest to do so, ıt 1s often safer to reduce it to 
writing The written record helps to preserve the fleeting lineaments of am 
.ımagınary picture from the constant risk of distortion through the shifting 
nusts of human memory All this, ıt may be said, 1s mere speculation, but 
‘what else 1s left when the only person who could give the real answer to 
the question before the court does not give it? 

Satyendra was no doubt deprived of the assistance he expected to derive 
from the memorandum he drew up, but this was due to an accident which 
he could not anticipate The result of it, of course, was that he found himself 
under the necessity of having to explain away many things ın the course of 
hus evidence when confronted with his own writing by the opposite party 

I find it difficult to accept the suggestion which seems to have been made 
by Satyendra ın one part of his cross-exammation that he was recording the 
events connected with death and cremation merely for the sake of recording 
them (Vol 16, p 499,1 7 and 1 22) Such a view 1s 1 fact ruled out at once 
by the character of the entries themselves No details of the illness are 
given ‘biliary colic’ of which so much 1s heard later ın the evidence ıs not 
even hinted at the date when the 1llness commenced ıs not mentioned and 
the first entry starts all at once with the statement ‘“‘Ramendra’s illness 
continues’, and what 1s more significant, the next day’s entry, as already 
pointed out, begins with “midmght”, the supposed hour of death One 
cannot help feeling that so far at any rate as these entries of the 7th, 8th 
and 9th May are concerned, the object was not so much to make a fair 
record of the days’ happenings, but only to make a note of such facts as 
were considered important, the most important among them being obviously 
death at midmight, and facts which might be expected to confirm ıt 


DIARY ENTRIES~HOW FAR EVIDENCE FOR OR AGAINST 
THE PLAINTIFF 


‘The next question which arses is as to what use the plaintff 1s entitled 
to make of the entries im the diary Mr Chaudhuri made the point im his 


t 
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reply that these were ın the nature of ‘admissions’, and as such, ıt was not 


| open to the plaintiff “to “divide” them and pick out only the items which 


went' against the defendants The plaintiff, it was argued, was bound to 


' take the document as a whole, and if that was done, ıt was the most 


damaging piece of evidence agamst lus case that could be produced 
Mr Chaudhuri referred to Phipson on Evidence (7th Edition, p 275) m 
support of his contention The answer 1s two-fold In the first place, the 


: entries are not admussions at all with the meaning of the Indian Evidence 


Act, ss. 18, 19 and 20 Secondly, it ıs well-established that distinct 


, matters, not necessary , to expla or complete an admission, although 


contained in the same document or statement, are not evidence im favour 
of the party making the admission It ıs no doubt the rule that where an 


_ admission is qualified in its terms, ıt must ordmarily be accepted as a 
. whole, or not taken at all as evidence agamst a party, but when a party 


makes separate and distinct allegations without any qualification, this rule 
does not apply It will be seen that the particular items from the diary 
which were put to Satyendra and are sought to be used against the 
defendants were quite distinct and imdependent matters, not inter-related to 
other parts of the entres In pomt of fact, the plamtiff appears to have 
used the diary for a double purpose, partly to contradict the witness in 
respect of certain matters by the writing, and partly to prove facts therein 
stated by admission, which undoubtedly he was entitled to do under the 
law i 


So far as the'deféndants are concerned, 1t 1s difficult to see how, treating 
the entries as admissions, the defendants could use them im their favour It 


_ does not also appear to be clear how far the defendants are entitled to rely 


on these statements as corroboration of Satyendra’s testimony under s 157 
of the Indian Evidence Act, seemg that they did not offer to prove them 
themselves, either by the production of the statements, or by giving secondary 


_ evidence of their contents on establishimg their nght to do so It 1s not 


necessary, however, to discuss the point, for, even if the entries in the diary 
could be legitimately used for such a purpose, though proved by the other 
side, their corroborative value would doubtless depend upon the facts and- 
circumstances connected therewith 


MISSING PAGES 


Turning now to Mr Chaudhuri’s charge regarding the missing pages of 
the diary, what he said was‘that the plamtiff had the whole book in his 
Possession, but produced only a number of loose sheets from it, deliberately 
keeping back the pages which, if produced, would have gone agaist him 
There 1s no direct evidence on the defendants’ side that the whole of the 
diary was in the plamtiff’s custody, but they maintain that this was admitted 
by Mr B C Chatterjee, counsel for the plamtiff, as early as the 11th March, 
1935, when the first entry was shown to Bibhabati Devi ın cross-examiation, 
and it ıs further said that Mr ,Chatterjee offered at this stage to produce the 
whole book later on ‘The defendants made this categorical assertion in the 
petition, already referred to, which they filed on the 20th December, 1935 
(Vol 16, p '549), the day after Mr Chatterjee filed ım court the unexhibited 
pages of the diary with the statement, as he says, that these were all that 
his chent had in his possession The plaintiff emphatically denied having 
ever made a different statement through his learned counsel, or offered to 
produce the entire book as alleged, and made ius position clear ım his 
petition of the 6th January, 1936 (Vol 17, p 73), to which also reference has 
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been made The defendants returned to the charge m a further petition by 
way of rejoinder on the 8th January following, and their whole case regarding 
the missing pages ıs fully set out therein (:bid, p 90) This does not, however, 
carry the matter beyond the statement of learned counsel on one side 
contradicted by that of learned counsel on the other 


The fact remains that the diary in a fragmentary condition was produced 
from the plaintiff’s custody, not through a witness, but by his learned counsel, 
and it 1s also a fact that this was not a document of the plaintiff 
Satyendra who alleged that the diary had been stolen by Monmohan 
Bhattacharyya stated ın re-exammation that he had seen it last at Dacca 
about a fortnight before the Court of Wards took over charge of the Estate, 
which was in the year 1911, and ıt was then a bound book and intact, with 
no pages torn (Vol 16, p 544, ll 29-32) The plaintiff, as stated, has given 
no evidence on his side to show how he came by the diary or in what 
condition ıt came mto his hands 


PRESUMPTIONS ARISING THEREFROM 


In tlus state of things the court may only draw a presumption as to the 
facts under s 114 of the Indian Evidence Act But supposing the presumption 
is m favour of the defendants, can ıt go beyond this that the plaintiff 
had the entire diary ın his possession? ‘This, however, will not be sufficient 
for their purposes There will have to be a further presumption in the 
defendants’ favour that the pages which were with the plaintiff, but not 
produced by him, were written in and not blank sheets But are there 
enough materials before the court to justify its going so far? 


The plaintiff has undoubtedly this fact ın his favour that the diary did 
contain a large number of blank pages, and there ıs little or nothing to 
contradict this on the other side Satyendra was not asked, as he might 
have been, 1f he had written the diary continuously from day to day, and he 
did not say that he had done so 


Apart from the entries actually exhibited, Satyendra mentioned to his 
counsel ın re-examination only one specific item which was entered ım his 
diary, namely, the date of his arrival at Jaidebpur after the second Kumar’s 
sradh (Vol 16, p 544, Il 32-33) He coupled it with a further statement 
that “except for the Darjeeling incidents, other mcidents were recorded 
from the time he returned to Jaidebpur after the Kumar’s death” 
(bid, p 544, Il 39-41) But this ıs expressed ın much too vague and general 
terms to override the undisputed existence of blank pages ın the diary 
The utmost that I think can be said in favour of the defendants is that the 
court ought to presume the existence of the particular entry spoken to by 
Satyendra, but ıt will not be right to draw a general presumption ın, their 
favour that other material facts must also have been similarly entered 


STORY OF KUSHAPUTTALIKA 


In their petition of the 8th January, 1936 (supra) the defendants them- 
selves specifically mentioned certain matters ın respect of which they stated 
that the missing pages, sf produced, would have exposed the ‘mass of 
false evidence” adduced on behalf of the plaintiff These matters were 
said to relate to the plamtiff’s story of an alleged proposal of ‘kusha- 
puttaliha’ at Jaidebpur, Satyendranath Baneryee’s supposed presence at 
the second Kumar’s sradh, the date of lis leaving Jatdebpur for Calcutta 
after lus return from Darjeeling and the date of lus commg to know of the 
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deed of management Althongh the items were thus separately set out, they 
all hinged upon one central fact, the date of Satyendra’s return to Jaidebpur 
from Calcntta, whether 1t was before or after the second Kumar’s sadh, which 
it 18 known took place on the 18th May, 1909 i 


As will be seen, the plamtiff’s case ıs that before the sradh a rumour 
arose at Jaidebpur that the second Kumar’s body had not been cremated 
and that this led to a discussion as to whether the siadh could be held 
without there first of all bemg a ceremony known as kushaputtaka This 
consists in the burning of an effigy made of kusha grass, and is a ritual 
enjomed by the Hindn shastras to be performed when the dead body of a 
man who 1s taken to be dead cannot be found or when the body has for some 
reason or other not been cremated (See P W 1022, Vol 12, pp 14-15) Some 
of the plaintiff’s witnesses, ıt appears, stated that the proposal of 
kushaputialika had been mooted two or three days prior to the sradh, but 
that it was afterwards dropped, as Satyendra returned to Jaidebpur from 
Calcutta before the sradh and assured Bara Kumar that he had hımself 
cremated the second Kumar See, for instance, the evidence of Akhil Chandra 
Pakrashi, PW ‘37 (Vol 4, p 328, U 33-40) incidentally, ıt may be 
mentioned this witness was not cross-examined on this pomt ‘To the same 
effect ıs the testimony of Har: Charan Kritiratna, PW 87 (Vol 5, p 15, 
U 34-39), Lal Mohan Goswami, P W 852 (Vol 9, p 480, Il. 32-36, and cross- 
exainmmation, p 493, Il 30-34), and Satı Nath Banerjee, ahas Sagar, PW 977 
(Vol 11, p 183,1 12-23 and cross-examination, p 205, ll 33-36) Jyotirmoyee 
Devi, PW 660, also states that Satyendra returned to Jaidebpur a day or 
two before the sradh, and that though there was a previous talk of 
kushaputialika, it was not held (Vol 8, p 289, ll 8-9 and 15-16), she does 
not say, however, whether ıt was at the instance of Satyendra that the 
proposal was abandoned 


_  Satyendra ım his evidence totally denied the story of kushaputtahka, and 
stated that 1t was wholly untrue that he had said anything to Bara Kumar 
in consequence of which such a proposal was dropped, and ım support 
of his statement he asserted that he was not present at Jaidebpur 
on the day of the sradh or even a day or two before it took place, 
that he was away ın Calcutta at the time, and that he returned to Jaidebpur 
either on the day following the sradh or the day after (Vol 16, p 433, 
U 10-13) 


Apparently the defendants considered the date of Satyendra’s return to 
Jaidebpur to be very material for the purpose of combating the story of 
kushaputtalska, and ıt was from this point of view that they made such a 
grievance of the non-production of the whole diary which they say would 
have at once disclosed the dates of Satyendra’s movements between 
Jaidebpur and Calcutta about this time 


‘++ Tt ıs obvious, however, that such a grievance could be made, :f at all, 
only im regard to the pages between the 13th and the 20th May, 19C9, and 
that, too, because of Satyendra’s specific statement referred to above that 
the date of his arrival at Jaidebpur after the second Kumar’s s:adh had been 
entered ın the diary But whether even this would have been legitimate or 
not in the lower court, seemg that there was no cross-examination of 
Satyendra on his statement about having returned to Jaidebpur after the 
stadh, there can in my opimion be no possible room for any grievance now 
on this score, masmuch as the learned judge has definitely accepted the 
defendants’ case that Satyendra was not present at the stadh at all, having 
left Jaidebpur about the 16th May (Vol 18, p 50, Il 27-28) The defendants 


—— 
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surely could not expect a more favourable finding as the result of production 
of any of the missing pages of the diary 


Whether the absence of Satyendra from the srad affects the story of 
kushaputialika or not, 1s quite another matter, which the learned trial judge 
has dealt with ın his own way (Vol 18, pp 50-51), but the production or 
non-production of the whole diary can have nothing to do with it 


PROCURING OF INSURANCE AFFIDAVITS 


In this court Mr Chaudhuri referred to another specific matter on which 
he said the court ought also to draw a presumption against the plamtiff from 
the non-production of the whole diary, namely, as regards the case which 
was put to Satyendra in cross-examination and which he demied (Vol 16, 
p 541, I 19-20), that he had sent a man to Darjeeling in July 1909 to 
procure the certificate of death of the second Kumar from Calvert which 
was dated the 7th of that month (Ex Z(111), Vol I, p 178) I am not at 
all satisfied that this ıs a position open to Mr Chaudhuri to take, up in this 
court In the first place, no proper foundation was laid in the evidence 
for such a presumption Satyendra did not say if he had made 
any entry or what entry he had made in his diary regarding this 
particular matter and I do not think it can be taken to have 
been sufficiently indicated by the general statement he made about 
“other incidents’? (Vol 16, p 544,1 40) ‘This was certainly not even hinted 
at in the defendants’ petition of the 8th January, 1936 (Vol 17, p 90) 
Secondly, the evidence of the diary, even if forthcoming, could only have 
been of a negative character on the question as to whether Satyendra had 
sent a man to Darjeeling how could this be either a contradiction of the 
plaintiffs case or corroboration of that of the defendants? Supposing by 
parity of reasoning the plaintiff were to argue, with reference to the pages 
of the 7th, 8th and 9th May, that a presumption should be drawn against 
the defendants in respect of the happenings of these dates not actually 
recorded, would Mr Chaudhuri be prepared to face the position? 


One really wonders why Mr Chaudhuri should be so anxious to rely on 
presumptions for the purpose of demohshing the plaintiff’s case regarding 
matters on which it should have been possible for his chents to adduce 
positive evidence of a convincing character Take this very question of 
procuring Calvert’s death certificate The plaintiff by his cross-exammation 
of Satyendra, not to speak of positive evidence on his side,—(see for mstance, 
PW 952, Vol 10, p 455, Il 35-39),—left the defendants in no doubt as to 
the case he was making, namely, that ıt was Satyendra who had arranged 
the whole of tlis busmess (Vol 16, p 541, Il 19-20) Satyendra’s evidence 
was that he had not gone to Daryeeling to secure this or ‘any of the other 
certificates of death and cremation which were required by the insurance 
company, viz, those of Siddheswar De (Ex 29, Vol I, p 182) and of Sashı 
Bhusan Banerjee and Satya Prosad Ghosal (Ex 2Z(202), Vol I, p 183), but 
that these certificates or “insurance affidavits”, as they have been called, 
were obtained by the then Manager of the estate Jnan Sanker Sen bs 
correspondence with one Rat Bahadur Har: Mohan Chandra who had settled 
in Darjeelmg after retirement (Vol 16, p 433, Il 23-32 and p 541 Il 19-20) 
In support of this case the defendants produced a letter from Calvert to 
this Rar Bahadur dated the 7th July, 1909, forwarding the death certificate 
of the second Kumar, which he says Dr Pal had asked hım to send, and 
asking that lus fees might be paid (Ex Z(120) (a), Vol I, p 180),—Dr Pal 
referred to here beng Dr Sisir Kumar Pal who was and still $ 
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Superintendent of the Lewis Jubilee Sanitarmm (Vol 2, p 493, I 14-15), On 


the back of the letter ıs an endorsement showing that Ra: Bahadur Han 
Mohan Chandra:sent Rs 32 to Calvert as his fee 


Plainly, this letter 1s wholly mconclusive on the crucial question as to at 
whose instance Rai Bahadur Har: Mohan Chandra had moved in the matter 
It ıs difficult to accept Satyendra’s statement that ıt was at the mstance of 
Jnan Sanker Sen As the learned judge points out (Vol 18, p 53, U 32-35), 
Jnan Sanker Sen had virtually ceased to be the Manager in June 1909, if not 
earlier Apart from evidence adduced by the plaintiff, there 1s Satyendra’s 
own entry in his diary under date 29th June (Ex 399(59), Vol I, p 326) — 
“Manager Sen to ‘Jdpore’ (obviously, a misprint for ‘retire’) I hear from 
to-morrow”, as well as an earlier entry of the 22nd June (Ex 399(17), sbid, 
$ 321, W 10-11) ım which he writes that the Collector said, “Sen must go, 
as his resignation has been accepted’? There 1s a further entry on the 
11th July that Sen’s brother ıs asking Satyendra to “speak to the Kumars if 
they can let him off quietly” (Ex 399(60), ıbıd, p 329) 


If, as Satyendra says, there was correspondence between the Manager of 
the estate and Rai Bahadur Hari Mohan Chandra, ıt was evidence within the 
defendants’ possession and power and might have been easily produced, and 
this would certainly have been a more satisfactory course for proving a fact 


' within their special knowledge than asking the court to draw inferences 


regarding the contents of missing pages of Satyendra’s diary 


It appears that Rai Bahadur Hari Mohan Chandra had started a special 
file at the Lewis Jubilee Sanitarium called the ‘‘Bhowal Kumar's Condolence 
Meeting file”, out of which the defendants produced the letter from Calvert 
to the Rai Bahadur referred to above and several other documents through 
a witness Nalin1 Mohan Basu, Assistant Medical Officer of the Sanitarium 
(Vol 2, pp 486-498) It ıs only reasonable to suppose that if there was a 
letter to the Ra: Bahadur requesting him to procure the death certificates, 
1t should haye been on the Condolence file, but the defendants caused to be 
produced only 35 sheets from this file which was collectively marked “M” 
for identification (sbid, p 495, Il 21-25), the witness stating quite definitely 
In cross-examination—''There are certainly more papers in the said file than 
the papers marked “M”, as the file ıs not complete with the papers 
marked “M” (sbid, p 496, I 12-13) The defendants also made no attempt 
to prove that any such correspondence as was referred to by Satyendra could 
not be traced among the papers in the Bhowal Estate Office at Jaidebpur or 
Dacca Neither, ıt may be added, did they call Dr Sisir Kumar Pal, 
Superintendent of the Samtarium, who was still alive and might doubtless 
have thrown some light on the matter After this, one 1s not much impressed 
by a complaint coming from Mr Chandhuri’s chents regarding the non- 
production of any pages of Satyendra’s diary 


New 


| ALLEGED PROMISE OF DONATION AT DARJEELING BY SATYENDRA 


While on this subject, ıt 1s not out of place to mention that it was the 
plaintiff's case that before leaving Darjeeling after the second Kumar’s 
supposed death, Satyendra held out to Rai Bahadur Harı Mohan Chandra 
a hope that he might expect from Bibhabati: Devi a donation of Rs 30,000/- 
for the Lewis Jubilee Sanitarium, this bemg the sum for which the Kumar’s 
life had been insured, and that ıt was by this clever move that Satyendra 
managed to bespeak the active mterest of the Rai Bahadur in his behalf. 
The Ra: Bahadur was a retired member of the Provincial Executive Service 
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near future’,—though, as he admits, Mr Banerjee knew his and his sister’s 
address (Vol 16, p 522, Il 29-33) 

With all this and ‘other evidence on various poimts Staring them in the 
face, I cannot help remarking that Mr Chaudhuri’s clients would have 
assisted the court better by disclosing all the contemporaneous records which 
were in their possession or power than by trying to build a grievance on the 
plaintiff’s supposed suppression of a few pages of Satyendra’s diary which 
have certainly not been proved to have been ın his possession 


NO MOTIVE FOR PLAINTIFF’S SUPPRESSION OF MISSING PAGES 


As for this charge of suppression, there 1s just one other remark I should 
like to make There was no more telling fact for the plaintiff to keep back 
than that of death at midmght, and yet he does not suppress the page 
recording ‘Kumar Ramendra expired muidmght”, but secretes only such 
pages as might either show that on one particular date Satyendra was im 
Calcutta and not at Jaidebpur, or perhaps omit to show that on another date 
he was corresponding with Rai Bahadur Har: Mohan Chandra! Speaking 
for myself, I feel bound to say that the impression which the proceedings 
in the case have left on my mind is that the plamtiff has not only made 
a full disclosure of his documents, but been ready and anxious to face all 
documents coming from the opposite side, whereas ıt ıs the defendants 
who have demonstrably failed to come up to that standard of straight 
dealing It is necessary only to refer to some of the petitions filed by the 
plaintiff calling for official documents, such as those of the 17tn March, 1932 
(Vol 2, p 350) and the 6th September, 1934 (Vo! 10, p 101 and p 104), and 
to the grounds which were put forward on the other side for withholding 
many of them : 

It remains to add a few words regarding the alleged theft of Satyendra’s 
diary by Monmohan Bhattacharyya There is nothing on the defendants’ 
side to show when the theft took place, but Mr Chaudhuri stated to us that 
1t must have been somewhere about May or June, 1921 Satyendra’s state- 
ment ıs, as already pointed out, that he saw his diary last at Dacca im 1911, 
and according to him it was among the papers which he had left at lus 
tented Nalgola house there and which were subsequently stolen (Vol 16, 
p 525, Il 34-35) In their petition of the 8th January, 1936 (Vol 17, p 90) 
which has been referred to above, the defendants made the definite sugges- 
tion that the diary must have come into the plaintiff’s hands at least as early 
as December, 1921 when Dr Ashutosh Das Gupta was cross-examined 11 
the Defamation Case The ground which was put forward in support of this 
suggestion was briefly that certam dates regarding the movements of 
Satyendra about the time of the second Kumar’s sradh were put to the 
witness on behalf of the defence, and as these dates would be found in the 
diary, the imference was drawn that the diary must have been in their 
possession As the defence in that case was admittedly helped by the present 
plaintiff, the further inference scemed to be irresistible that the diary must 
have been in the hands of the present plaintiff as well Whether this chai 
of deductions supports the conclusion drawn or not, 1t seems to be obvious 
that if the defendants are right in their suggestion, they on their part must 
also have known as early as December, 1921 that the diary was in the 
plamtiff's custody Yet ıt ıs not understood why no steps were taken by 
them to compel disclosure of the document by the plaintiff, or why not even 
a word about the alleged theft was put to the plamtıff or to the supposed 
thief Inmself who gave evidence on his behalf in October-November, 1934 
(PW 952, Vol 10, p 448) 


DARJEELING CHAPTER—ITS MAIN TOPICS 67 


r 


It 1s undoubtedly a feature of this case that many of the documents of 
the defendants got into the hands of the plaintiff The plaintiff ‘has 
not chosen to give any evidence as to how he got them, but assuming 
that he obtained some of them by means which were not fair, that 
might perhaps excite justifiable moral mdignation, but it leaves the authenti- 
city of the documents wholly unaffected, when the defendants on being 
confronted with-them could not possibly deny the genuimeness of their con- 
tents Strictly speaking, ıt should have been for the defendants to disclose 
these documents of their own accord without having to be forced to admit 
them under pressure It is remarkable that though the defendants are making 
such a grievance against the plaintiff for having secured surreptitious copies 
of official documents, not a single question was put to him about it while 
he was in the box, nor a suggestion made to any of bis witnesses that having 
somehow or other got the copies, the plamtff was shaping his case 
accordingly The complaint 1s really on the plaimtzff’s side that the defendants’ 
case did not correspond to the official records 


DARJEELING CHAPTER 


Having sufficiently cleared the ground, I pass on now to the Darjeeling 
chapter proper The two outstanding questions to be considered ın connec- 
tion with it are whether or not the second Kumar died, and whether or not 
his body was cremated Leading up to and bearing on these, are a number 
of other quéstions, each an important topic by itself and more or less related 
to the others On all of these pots it 1s remarkable the parties are divided 
in their respective cases The plaintiff says that the Kumar did not die and 
he was not cremated, whereas the defendants maintain that death as well as 
cremation was an undoubted fact The subsidiary topics may be broadly 
indicated — 


(a) Nature and course of the second Kumar’s illness, 
(b) Cause of his death or apparent death, 
(c) Hour of alleged death, 
(d) Alleged cremation procession im the evemmng, 
(e) Alleged ram and storm on the night of 8th May, 
(f) The morning procession, 
(g) Alleged rescue by sadbus 
Putting aside the question of rescue as a distinct topic, the other items 


may be treated in the order stated, but ın dealing with these it will be 
impossible to avoid some amount of overlapping 


As direct evidence of death, ıt may be stated, the defendants rely strongly 
on a number of documents, all referred to already, namely,— 


(1) Calvert’s letter of condolence to Bara Kumar written on the 
10th May, 1909 (Ex 2(205), Vol I, p 419), 


(2) Calvert’s death certificate of the 7th July, 1909 (Ex Z(i1l), Vol 1, 
$ 178), 

(3) Other insurance affidavits (Ex Z(202), Vol I, p 183, Ex 2(113), 
wbid, p 187), 

(4) Entries ın Satyendra’s diary, particularly of the 8th May, 1909 
(Ex 399 (1), Vol I, p 306) 
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, There ıs one document, Calvert’s letter to Lindsay of the 3rd August, 
1921 (Ex Z(127), Vol II, p 350), which Mr Chaudhurı would be only too 
glad to avoid so also one of the affidavits of death (Ex 29, Vol I, p 182), 
which had to be tendered by the plaintiff and then admitted by the 
defendants 


, Apart from this, there 1s on the defendants’ side a mass of oral evidence 
consisting of the testimony of Satyendra (Vol 16, pp 423-545) and Bibhabati 
Devi (Vol 12, pp 196-315), besides that of several other members of the 
Darjeeling party who had accompanied the Kumar, such as Birendra Chandra 
Banerjee (Vol 15, pp 314-377) and Bepin Behari De (Bepin Khansama) 
(Vol 14, pp 487-505), and of a nurse named Jagat Mohim (Vol 1, pp 281-299), 
as also that of Calvert himself (Vol 2, pp 201-224), m addition to which 
body of evidence there 1s the further testimony of witnesses of the mormng 
cremation who speak to having seen and recognised the body which was 
cremated as that of the second Kumar There is one witness of theirs, 
however, on whose evidence the defendants positively do not rely, and he 
1s Dr Ashutosh Das Gupta (Vol 16, pp 240-346), the family physician who 
had gone to Darjeeling with the Kumar, and on their own showing, attended 
hım throughout his illness there, learned counsel for the defendants himself 
describing the evidence as ‘fone mass of contradiction and confusion” 
Another such witness, also a member of the Darjeeling party, on whom, 
to a little less extent, Mr Chaudhur: does not rely, ıs Anthony Morel (Vol 2, 
pp 367-431) 


RESPECTIVE CASES AS MADE IN THE PLEADINGS 


Before proceeding further it may be useful to state shortly the case made 
in the pleadings regarding illness, death and ciemation The plamtff’s case 
1s summarised in paragraph 2 of the plaint (Vol 1, pp 119-168), where, after 
stating that in Apnl, 1909 he went to Darjeeling for a change accompanied 
by lus wife Bibhabat: Dev: and some other relations and officers, he avers 
that during his stay there he fell 111, and “while he lay unconscious by the 
administration of poison in the course of his treatment”, he was taken for 
dead and carried to the sasan on the might of the 8th May, 1909 After the 
body reached the sasan, there was severe storm and rain and the persons 
who carried the body left ıt there, and took shelter elsewhere On ther 
return they missed the body and went away A few days after, the plamtiff 
on regaiming consciousness found himself amongst Naga sannyasts (nude 
mendicants), and having recovered under their nursing, he began to live with 
them At that time as the result of the administering of poron, Ins 
memory of the past was almost effaced 


In the jomt written statement filed on behalf of Bibhabat1 Devi and the 
adopted son Ram Narayan Roy (Vol 1, pp 172-180), these defendants deny 
all the above allegations which they characterise as ‘maliciously false and 
that to the knowledge of the plaintiff” (paragraph 11) In paragraph 12, 
they state that the second Kumar was 111 for some tume and m 1909 went to 
Calcutta for treatment He was there treated by some eminent doctors, and 
on their advice proceeded to Darjeeling shortly after for a change, accom- 
pinned by Ins wife, Ins wifes brother Satyendra, the family physician 
Dr Ashutosh Das Gupta, Jus private secretary Mukunda Lal Guin, Ins officer 
and relation Birendra Chandra Banerjee and some other officers and servants 
At Darjeeling he was placed under the treatment of Col Calvert, Civil 
Surgeon, and Rai Nibaran Chandra Sen Bahadur, Assistant Surgeon, having 
had an acute attack of biliary colic from which he had been suffering for 
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some time ‘The treatment was of no avail, and he died on the 8th May 
1909 at about midmght The defendants set out im the next paragraph m 
extenso the condolence letter which Calvert wrote to Bara Kumar on the 
10th May, 1909 As ıt was not possible to make necessary arrangements for 
the cremation at night, the dead body was taken out the next morning in 
a procession befitting the position of the Kumar, coms being distributed to 
the poor on the way ' At the sasan the body was duly cremated and burnt 
to ashes In the following paragraph, the defendants quote in full Calvert’s 
death certificate of the 7th July, 1909, and another certificate of death given 
at a later date by W M Crawford, the then Deputy Commissioner of 
Darjeeling, both of which certificates, ıt 1s stated, had to be obtamed in 
connection with the claim on an imsurance policy on the hfe of the second 
Kumar i 

In paragraph 20, a categorical denial is given to the allegations that the 
second Kumar was poisoned, that he became unconscious and was taken to 
the cremation ground at night, that rain and storm came on thereafter, 
that the mourners left the body and took shelter elsewhere, and that on 
return they found the body mussing and went back home ‘The defendants 
also deny that the Kumar recovered consciousness a few days after and 
found himself in the midst of ‘Naga sannyasts, or that he recovered as the 
result of this treatment and continued to live with them, or that he had 
almost lost his memory as the result of the poisoning 


Ananda Kumari Devi who filed a separate written statement (Vol 1, 
pp 185-188), beyond admitting that the Kumar accompanied by his wife had 
gone to Darjeeling for a change, denied. each and every one of the allegations 
in paragraph 2 of the plamt and stated her belief that the second Kumar 
had died at Darjeeling shortly after his arrival there 


POINTS OF DIVERGENCE 


With reference to the different topics imdicated above, the divergences 
between the plaintiff’s case and that of the'defendants may be summarised 
thus — ‘ ʻ ' i 


Topic 


{l) Nature and 
course of ll- 
Ness,» 3 


{2) ‘Cause of death 
or supposed 
death 


(3) Hom of 
death 


(4) Evemng 
ciemation 


Plamtiıff’s case 
' ae | + 


(0) Ill from early morning 
of 6th May to evenng 
of 8th May 


\ 

(u) Ordinary gastro-intes- 
‘anal irritation followed 
by symptoms poimting 
‘to arsenic poisoning 


Not biliary ‘colic, but judg- 
img from symptoms, 
arsenical poisoning 


About dusk on the evening 
of 8th May 


Cremation procession 1 
the evening of 8th May 
and to old sasan, turning 


Defendants’ case 


(1) Ill: from early morning 
of 6th: May to mud- 
might of 8th May 


(u) Bilary colic 


Collapse following upon an 
acute attack of brilary 
colic (gall-stone) due to 
the stone getting ım- 
pacted- in the cystic 
duct 


Midnight (11-45 pm) of 
8th May 


No procession or crema- 
tion in the evening of 
8th May 
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Topic 


(5) Ram and 
storm 


(6) Morning 
cremation 


(7) Rescue 
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Plaintiff's case 


out to be abortive owing 
to disappearance of body 


Heavy rain and storm at 


might on 8th May, caus- 
ing the mourners to run 
away for shelter, leaving 
the “dead” body, which 
they subsequently missed 
on their return 


Funeral procession on the 


morning of 9th May 
along Commercial Road 
route to new sasan with 
a body not that of the 
Kumar hurried crema- 
tion 


Rescue by a sannyası or 


sannyasıs from the sasan 


Defendants’ case 


No rain or storm either on 


8th or 9th May 


Funeral procession on the 


morning of the 9th May 
along Thorn Road route 
to new sasan with the 
body of the Kumar, and 
normal cremation with 
full rites and ceremonies 


No rescue—story altogether 


faked 


CHARGE OF CONSPIRACY 


The court below held in favour of the plaintiff on every pomt, except 
that on the question of alleged poisoning, it expressed itself ın a way which 
led Mr Chandhun to argue that the court had come to a finding negativing 
a charge of “conspiracy” to poison It was wrung out of Dr Ashutosh 
Das Gupta in cross-examination that he had given the second Kumar on 
the night of the 7th May a medicine, according to his own prescription, 
which contained a dose of arsemic (Ev 51 (a), Vol I, p 277, same as copy 
produced during commission evidence m London, Ex 427 (d), Vol I, p 293) 
The evidence did not disclose any other irritant than the arsenic im this 
prescription The giving of this medicine, according to the learned judge, 
was itself an extremely suspicious circumstance, even if the suspicion was 
not deepened by the fact that Dr Das Gupta first denied that ıt was at 
all lus prescription (Vol 16, p 247, Il 1-8), and then, as the judge says, 
tried to lude it by perjury (Vol 16, p 247, ll 1-8, p 251, 1 26, p 252,1 24, 


p 255, l 8-18, p 265, etc) 


In view of this state of the evidence, what the 


court said was that so long as the ‘bare possibility” remamed that Dr Das 
Gupta had given tins medicine to the plamtff ‘like a quack’? and got 
frightened at the result, ıt could not find that he had done it ‘“wilfulls” 
to cause death (Vol 18, p 353, Il 14-16) Whether this really amounts to 
a finding agamst conspiracy, as Mr Chaudhury contends, ıs more than 
doubtful it 1s one thing to say that the court cannot find there was 
conspiracy, and it 1s quite a different matter to hold that there was none 
A positive finding, such as would rule out the existence of a conspiracy, 
1s something very different from a statement which 1s on the face of 1t of 
a negative character, merely expressing the inability of the court to hold 


conspiracy as defimtely established 


às it 1s, the learned judge does no 


more than say that on the evidence he could not find conspiracy as a fact, 
not that the evidence established the contrary Suffice it to pomt out that 
in the very next sentence he goes on to state that he must find “that the 


CHARGE OF CONSPIRACY 71 


irntant was arsenic as there was nothmg else, and nothing else explains 
the symptoms that appeared the next morning” (Vol 18, p 353, lL 15-17) 


' Mr Chaudhuri made a great pomt of the fact that there was no 
conspiracy to poison pleaded in the plamt, and he contended, therefore, 
«that not only could the court not come to a finding against his clients on 
the question, but it should have shut out all evidence of conspiracy ‘This, 
again, 1s a contention which to my mind has no merit m ıt for, I am not 
aware of any rule’ of pleadimg which required the plaintiff to set out any 
part of his evidence in the plant He made a definite allegation of 
poisoning in his pleading, and this ın my opinion was quite sufficient, and 
undoubtedly entitled him to give evidence of facts from which conspiracy 
could be inferred The relevancy of these facts lay m this that they had 
an important bearing on the question of the subsequent conduct of the 
parties concerned im attempting to conceal the real cause which had 
produced the condition of apparent death of the second Kumar 


In this court Mr B C Chatterjee stated to us quite early ın the course 
of his arguments that his definite case was that on the evidence there 
could be no room for any theory of accidental administration of poison, 
and im my opinion there ıs nothing in the judgment of the trial court which 
might be supposed to contradict such a case, ıf ıt could be established 


FINDINGS'ON DARJEELING CHAPTER—HOW FAR 
BASED ON IDENTITY 


As I have said before, the court below has found in favour of the 
plaintiff on all material points in the Darjeeling chapter, but ın dealing 
with the various questions which arise out of the contentions of the parties 
in this connection, ıt will be necessary to bear in mind the criticism which 
Mr Chandhur: repeated before us with unwearied insistence that the learned 
judge did not make any independent examination of the relevant evidence 
on these pomts and came to no independent findings thereon His con- 
clusions, ıt was said, were in the last analysis based on his findings already 
arrived at on the question of identity It will be seen that this betrays a 
complete misapprehension of the judgment As will appear ın connection 
with each of the topics to be dealt with, there 1s really no basis for suggesting 
that the method followed by the judge ıs not to arrive at a straight 
conclusion of fact on the evidence on any particular point, but merely to 
state some of the difficulties in the plaintiff's way and then to avoid a 
conclusion by saymg that whatever the evidence on the defendants’ side and 
whatever the umprobabilities in the plaintiff's story, they do not displace the 
identity already found 


Mr Chandhur: fastened upon a number of passages he picked out from 
the judgment which, taken out of their setting and read as isolated state- 
ments, might perhaps lend some support to his contention, but such support 
18 no more than plausible, and it 1s really a travesty of the judgment to 
found on these and suggest that the learned judge deduced every finding 
of his on death and cremation ultimately from identity It 1s just_as well 
to refer to these passages, and consider their real smport ın connection with 
the five maim questions formulated by Mr Chaudhuri (The references 
hereunder are all to Vol 18 of the paper-book) 


` 
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i APPELLANTS’ GENERAL CRITICISM CONSIDERED 


I On the first question—real death or only apparent death— 
Mr Chaudhur: quotes the followmg passage as if the learned judge’s 
conclusion on this pomt was expressed therein — 


“The fact that the body was left at the sasan (cremation ground) 
during the rain and disappeared, 1s no proof that ıt was alive, and 
the real proof ıs that the plaintiff is the same man” (p 394, 
I 10-12) 


And further on — 


“Nobody will accept this evidence, or accept it as proof of identity, 
if ıt were not otherwise proved, but granted the identity, there 
would be no reason to reject ıt” (1b:d, Il 18-21) 


All this, ıt will be observed, was said by the learned judge, not m 
conne -n with the question of death or apparent death, but with reference 
to the plaimtiff’s stor; of rescue, and if anything, the first extract really 
puts the case very much against the plamtiff What the learned judge 
means to say is that the plamtiff has got to prove that the body, ‘‘was 
alive”, but he cannot discharge this onus merely by showing that the body 
had disappeared from the sasan he must further prove that he was the 
man whose body had so disappeared It could doubtless be said that tis 
further proof was furnished by the evidence of identity, which the learned 
judge had already accepted and which, 1f, accepted, would make ıt 

_ unnecessary to go into the evidence of rescue and of the plaintiff’s life as 
a sannyasi after rescue All the same the learned judge says he must still 
take the evidence given to prove rescue and the sequel until the plaintuff’s 
appearance at Dacca ‘The last extract merely poimts out that this evidence 
18 quite consistent with the conclusion already reached on the question of 
identity, not that, having regard to the unusual character of the story, this 
evidence will be accepted as proof of identity The learned judge makes 
this quite clear Jater on where, referring to the evidence of the rescuing 
sadhu Darsan Das, he says, : 


“It can no more prove the identity than the testimony of many of 
the numerous witnesses on the plaintiff’s side unchecked by facts 
resting on nobody’s credibility alone But given the identity, other- 
wise proved, the account 1s clear and consistent, and unshaken b} 
cross-examination” (p 394, Il 30-34), 


and again — 


“Ihs account reads hike a fairy tale, and if the plaintiff needed ıt to 
establish his identity, he would fail, for ıt can no, more be found 
on this testimony than it can be found upon lus testimony that he 
1s the Kumar” (p 396, Il 22-25) 


In other words, the learned judge accepts the story of rescue as corroborated 
by the evidenec of identity 


IT With reference to the second question—the hour of death— 
Mr Chandhui refers to iwo passages, in which he concedes that the learned 
judge does make a “sort of attempt” to come to an independent finding 
that death took place at dusk — 


u) “For, mdisputable facts point to and establish, that the Second 
Kumar ‘ditd’ or was takcn as dead at betucén 7 and 8 pwr on 
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/ the 8th May That ıs established by the following, not one of 
them, but all taken together” (p. 355, N 18-21) 


fi)“ 4, if the body of the Kumar was taken there (e, 
to the sasan) that might, as ıt must have been, if he had died 
at about dusk” (b 376, 1 17-18) 


It 1s difficult to see’ how from these passages any one can reasonably contend 
that the finding as to the hour of death was not based on a consideration 
“of the evidence Mr Chaudhuri’s specific complamt ıs that the learned 
judge did not refer to the evidence of Bibhabat: Devi or to the documentary 
evidence of the defendants on the pomt This ıs wholly incorrect (see, 
for imstance, page 362, Il 35 et seq where the defendants’ oral evidence 
15 consıdered) , and ıs admıttedly so ‘with reference' to the documentary 
evidence, which, Mr Chaudhuri could not deny, ıs dealt with at p 393 of 
the judgment, where the learned judge after stating the facts appearing 
in defendants’ evidence says,— i 


“AlN these facts are swept away by the facts I gave, which show 
that the apparent death was at might, and the body was taken out 
at night” (p 393, I 35-36) 


Instead of quoting these limes which express the learned judge’s view 
regarding the documentary evidence, Mr Chaudhun relies only on the 
opening sentence of the next paragraph in which he summarises his general 
conclusion on this part of the case as a whole — 


’ ‘My conclusion on this topic ıs ‘that nothing repeals the conclusion 
touching the identity of the plaintiff with the second Kumar” 
(p' 393, I 37-38) 


This, to my mind, amounts to a definite finding’ of the learned judge that 
he does not accept the defendants’ case regarding death and cremation 
‘by which they sought to demolish the plaintiff’s claim to identity 


Mr Chaudhuri tried to present the learned judge’s line of reasoning 
on this question: in his own characteristic way the argument, he said, 
seemed to be this—that since the plamtiff was,the same man he must have 
escaped cremation, and he could have escaped cremation only if he was 
taken to the sasan at might on the 8th May, and that he could not have 
been taken there then, unless the apparent death had taken place at dusk, 
and that ergo the apparent death took place at dusk With all respect to 
Mr Chaudhnn, this is a gross caricature of the learned judge’s line of 
argument which he might have been spared 


III On the third question—the evening protession and failure of the 
‘cremation—Mr Chaudhuri first quotes the following passages:— 


(:) “The real test of the evidence touching’ this part of the enquiry 
1s the hour of death, but of the witnesses who jomed the funeral 
procession at might, or saw ıt pass, one (that 1s, one of these 
witnesses) might well rest on his own credibility, and another 
(is) almost as good as he” (p 364, W 27-30) 


fn) Then again — 


“This account, however consistent, will sound like a tale Its 
real security is the “death” at dusk, and the fact that the body 
. was taken to the sasan that night This last fact might well 
rest upon the fact of death at dusk alone, or this coupled with 
the evidence of Padmim Babu, but there is besides other 


74 BHOWAL CASE 


evidence of people who had seen the procession pass at might 
etc” (p 366, i 20 ef seq) 


How these two extracts at all support Mr Chaudhuri’s criticism 1s 
more than I can comprehend 


The first question was whether the Kumar’s body was taken out to 
the sasan in the evening as alleged by the plaintiff, and the second, whether 
the body was then cremated It is evident that the whole of the plamtiff’s 
story would be wiped out, if the supposed death had not taken place at 
dusk, and this ıs all that the learned judge meant by saying that the real 
test of the evidence touching this part of the inquiry was the hour of death 
This did not mean that he was not gomg to consider the positive evidence 
given by the plaintiff regarding the evemng procession or the failure of 
the evening cremation, but mtended to rest his finding merely on the fact 
of “death” having taken place at dusk In pomt of fact, as the judgment 
will show, he did consider and accept the evidence of the plamtıff’s witnesses 
who say that they jomed the funeral procession at night and went to the 
burning ground, among whom he specially mentioned two, viz, Padmini 
Mohan Neogy, PW 655 (Vol 8, pp 249-255) and Chandra Singh, PW 968 
(Vol 11, pp 84-94) He also considered ‘‘other evidence”, including the 
testimony of persons who had seen the procession pass at might, and it 1s 
these witnesses whose evidence he does not give ın detail, but accepts all 
the same, though ım domg so he makes a remark which, if anything, only 
shows his fairness, but which 1s seized upon by Mr Chaudhuri as showing 
that ultimately death at dusk remained the only ground in support of the 
finding on the third question The remark ıs this —‘‘They would not be 
believed if death at dusk was not a fact, and if that was a fact, there would 
be no reason to disbelieve them” (p 366, ll 37-38) The witnesses of whom 
this 1s said are specifically mentioned by the learned judge—P W 940, 
Ranjit Shingh (Vol 10, pp 379-382), PW 963, Indra Singh Satrı (Vol 11, 
pp 49-52), PW 966, Dhanjit (Vol 11, pp 61-64), PW 978, Lal Chand 
(Vol 11, pp 237-240), PW 980, Mahammad Ashraf Alam (Vol 11, pp 246- 
251), and PW 983, Santa Bir Shing (Vol 11, pp 259-263) None of these 
witnesses are among those who accompanied the procession to the sasan 
(Vol 18, pp 365-366) 

IV As regards the fourth question—the burning of a substituted dead 
body on the 9th May—Mr Chaudhuri says that the learned judge ıs most 
direct in Ins reliance on identity, and quotes the following observations 
from the judgment — 


“The extreme improbability of this case 1s obvious, and its real 
answer 1s the identity of the plaintiff, and the fact, apart from this 
identity, that ‘death’ had occurred at a little after dusk and the 
body taken ont at might, and that body never cremated But the 
evidence on this pomt must be dealt with on the footing as if these 
facts haye not been found” (p 377, II 23-28) 


Here, agam, one 1s at a loss to appreciate the pomt of Mr Chandhun’s 
comment It ıs doubtless admitted by the plamtiff that a body, not that 
of the second Kumar, was taken out im the procession on the morning of 
the 9th Max, and it also remains a fact that the plaimt:ff has not been 
able io adduce any evidence as to whose body ıt was, or how it had been 
procured, or that ıt was not the body of the Kumar But as I have 
endeavoured to explain im an earher part of this judgment, this part of 
the plaintiff's case need not necessarily rest on positive evidence that the 
body was not that of the second Kumar, but may be held to follow as & 
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legitimate inference from other facts—death at dusk, attempted cremation 
im the evening and its failure, coupled with the fact that the body was not 
taken back to the house, durmg the might The plaintuff’s story of a 
substituted body 1s no doubt on the face, of it an improbable one, as 1s 
frankly stated by the learned judge himself, but the mere fact that it 15 
umprobable need not stamp it with falsity In the passage which 
Mr Chaudhuri quotes the learned judge does not profess to meet the case 
of “extreme smprobability’’ by reference only to identity as a proved fact, 
but expressly mentions other'facts, which apart from identity would in his 
opition constitute a complete answer All the same, although the learned 
judge definitely fonnd the other facts as well as identity fully established 
on independent evidence, he still proposed to examune such evidence as was 
on the record regarding the burning of a substituted body on the footing 
as if those facts had not been found It 1s surprising that instead of 
acknowledging the obvious fairness of the learned judge in so dealing with 
the matter, learned counsel ‘for the defendants should find ım this a ground 
for an unmerited attack The “evidence on the pomt” which’ the learned 
judge says he proposed to consider 1s nter aha the evidence on the 
plamtiff’s side regarding the suspicious circumstances attending the mornmg 
procession and the morning cremation, the evidence of Dr Pran Krishna 
Acharyya, and Satyendra’s statement ın cross-examimation that ıt was not 
his case that the body of the second Kumar was taken away in the evenmg, 
brought back and taken out again, next morning (Vol 16, p 540, ll 35-40). 


A further passage from the judgment which Mr Chaudhury quotes im 
this connection is this — 


“Tf the identity has been proved with mathematical certainty, ıt 
cannot be displaced by the cremation ın the morning of a substituted 
body, Everybody appreciates its extreme improbability, but ıt cannot 
displace the identity” (p 393, 1 44—p 394, l, 3) 


Quite characteristically, again, ım quoting this passage Mr Chaudhuri 
leaves out the , words which follow immediately after—‘‘and the facts 
_ connected with it, and the les told about it—Kasiswar1 Devi and her 
alleged part ın it and the rites and all the rest—and the fact that less than 
10 days after the declaration of identity by the plamtiff Satya Babu goes to 
Darjeeling to pın the witnesses down, show that ıt was not a normal funeral 
at all” (p 394, ll 3-7) 


I have no hesitation whatever im rejecting Mr Chaudhuri’s contention 
that the sole ground of the learned ‘judge’s conclusion on this part of the 
case 18 identity, and that, to quote Mr Chandhuri’s words, “the judge omits. 
altogether to consider the 1mprobabilities and the proper effect of his own 
finding that there was no conspiracy and no deliberate porsoning”’,—this last, 
by the way, as I have already shown, not bemg his real finding at all 


V As regards the fifth question—that of rescue and the plamtiff’s hfe 
with the sannyasis—Mr Chaudhuri relies on certain passages already dealt 
with in connection with his first question, and quotes two further extracts 
from the judgment where the learned judge deals with the story of the 
plamntiff’s wanderings 


On this question of rescue and after, ıt may perhaps be argued with 
some show of reason that the learned judge relies to some extent on 
identity what he says ıs that the evidence on these points could not be 
relied on ın proof of identity, but if 1dentity was otherwise established, the 
story became quite acceptable 
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This 1s what he says .— 


“The account that the plaimtiff gives of this period of his life rests 
on his testimony and that of Darsan Das (PW 991, Vol i, 
pp 378-422), but ıt discloses nothing that shakes the conclusion other- 
wise reached, and not on the strength of this account that he 1s the 
same man as the Kumar” (p 398, ll 22-25) 


= 
Again, mm conclusion — 


“ir Chaudhuri reasonably asked why ıt should be supposed that in 
the plamtiff’s case unusual features occurred The answer ıs that 
from Darjeeling to this pomt the enquiry 1s not to establish identity, 
but to see if anything excludes it, the identity bemg established by 
other facts If that ıs proved, there ıs nothing from Darjeeling to 
his arrival at Dacca that would shake the conclusion, and given the 
identity, there will be no reason to reject ıt on the ground that it 
involyes a breach of a law of nature It involves no such breach” 
(p 402, Il 23-30) 


These last observations were made with special reference to the 
dcfendants’ arguments against the plaintiff’s story of loss of memory, but 
Mr Chaudhuri had to admit before us that he could not maintam the view 
that the plamtiff’s case on this head must be rejected merely because it did 
not happen to correspond to any recorded case of abnormal psychology, be 
it amnesia or double personality or a case of any other type 


Having read and re-read the judgment with the closest attention in the 
light of Mr Chaudhuri’s criticisms, I feel bound to say that it 1s absolutely 
futile to contend, as he did, that on none of the pomts concerning the events 
at Darjeeling and after, was there any independent finding on the evidence 
and the probabilities Mr Chaudhur: permitted himself a flıng at the judge 
im rather picturesque language “The judge’, he said, “toils with his 
problem through minet}-four weary pages like Sisyphus with his stone, and 
one finds it rolling down every time back upon identity’? No wonder, this 
drew forth from Mr Chatterjee the retort that Sisyphus im this figure of 
speech was not the learned judge, but learned counsel for the defendants 
who was continually rolling down to the pomt of identity from the hull-top, 
where the learned judge had quite safely landed his stone 


Mr Chaudhuri, I may mention, avoided reading the judgment as a whole 
but placed excerpts only, thereby conveying to the court, at any rate to 
me, a wrong perspective altogether which had to be corrected later It 1s 
this failure to take a complete and comprehensive view of the judgment that 
seems to me to he at the bottom of much of the criticism which“has been 
directed against ıt Looking at the judgment as a whole, it ıs not indeed 
difficult to follow the scheme which it adopts in dealing with the broad 
aspects of the case 


SCHEME OF THE JUDGMENT 


The learned judge starts by saying that the mam question ıs whether 
the plaintiff ıs the second Kumar, and he takes up the issue of identity first 
He might perhaps have begun with the question of death and cremation, and 
it may be that if he came to a finding on tlus question m favour of the 
defendants, that might have meant an end of the plaintiff's case But equally 
may it be said that a decision in the plamtiff’s favour on the issue of 
identity ought to be an end of the defendants’ case The fact remains that 
the learned judge has dealt with identity first, and he gives Ins reasons, 


os 


sa 
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right or wrong, for his conclusion that the plaintiff is the Kumar He 
examines the grounds on which identity may be estabhshed He takes up 
first what he describes as the direct evidence of identity on the plamtiff’s 
side (Vol 18, pp 124-157) this consists mamly of evidence of recognition by 
near relations and others which he holds to be honest, followed by long and 
intimate association with the family without producing any disillusionment. 
He considers also the direct evidence given by the defendants for the 
purpose of negativing identity, which He finds himself unable to accept 
(ibid, pp 157-183) He next examines the points of physical similarity or 
dissimilarity urged on one side or the other, and 1s convinced by the marks 
of 1dentity—the “rocks”, as he calls them, in the “morass” of evidence— 
viich, he says, ın their collocation can iever occur in a second individual 
pp 183-252) The learned judge ıs not, however, content to rest his 
‘conclusion on these facts alone he checks and tests them by reference to 
ther facts which might conceivably provide a check and a test 


To this end he first turns to explore the mind of the plaintiff to see if 
t 1s at all different from that of the second Kumar as ıt might have been, 
f he were alive to-day, and finds it ıs not (sbsd, pp 255-278) ‘This ıs not all + 
e then proceeds to apply the test of literacy and hand-writing (bid, 
p 278-304), and holds that the plaintiff satisfies this test, Stl another 
uestion he thinks he must consider—whether the plaintiff is a Bengalee or 
ot, and his,answer 1s ın favour of ,the plaintiff (bid, pp 402-422) This he 
eserves. to the last as the more convenient course to be dealt with along 
nth the question of the Punjab enquiry But the crowning and most 
ecisive test’ which he holds the plammtiff must survive ın order that identity 
aay be placed on an unshakeable basis is death and cremation, and to this 
ssue he, therefore, addresses himself with an open mind,—considering the 
vidence, as I think, entirely on its merits with a view to see if it yields a 
esult consistent with identity or mm contradiction thereto, and not, as 
fr Chaudhuri supposes, twistitig, tortirmg or suppressing the evidence in 
order to extract from ıt a conclusion im conformity with his pre-conceived 
views on the question of identity 


That takes the learned judge to the Darjeeling chapter, and on every 


. one of the topics arising ın connection with it, he examines the evidence on 
either side, tries to appraise ıt at its proper value according to his lights, 


and then finally comes to his conclusions In dealing with this chapter, 


- what he does 1s this he first goes mto the question of the nature of the 
' Illness ıs it a fact that the Kumar died of biliary colic, as suggested by the 
. defendants, or ıs ıt a fact that he developed symptoms of arsenic poisoning, 
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as the plaintiff alleges? Then he takes up the question of hour of death, 
because he considers death at dusk to be the crux of the plaimtiff’s case, and 
finds ın favour of the plaintiff: Then comes the question about the funeral 
procession, and on the evidence he holds that a procession left the house 
the same evening about 9 pM But this.is not enough there still remains 
the question as to whether ıt was followed by a successful cremation, and he 
takes up this pomt, and rightly or wrongly, comes to the conclusion that 
the cremation failed 


The next question he takes up is that of the morning cremation which 1s 
a very important part of the case, particularly as a morning cremation is 
admitted by the plamtiff On this topic, there ıs the defendants’ positive 
evidence that the body which was taken ont was that of the Kumar On the 
other hand, there is the plaimttff’s evidence, but this evidence falls short of 
establishing affirmatively that the body was not that of the Kumar- there 
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are, however, certain suspicious circumstances from which the court 1s asked 
to draw an inference to that effect, these circumstances being that the face 
was covered up and the funeral was not a normal funeral The court has got 
fo set this agamst the defendants’ positive evidence, as ıt has also to set 
against the plaintiff the improbability mherent in his story—that of another 
body being procured and substituted sn the course of the night 


This at once raises the question, whether this improbability 1s so over- 
whelming that the plaintiff's story must be rejected out of hand on this 
ground The learned judge thinks not, for he holds that there are certain 
facts, apart from identity, already established which according to him, m 
their cumulative effect, tend to override such improbability 


He finally proceeds to deal with the question of the alleged rescue of the 
plaintiff by a party of sannyasis at the “cremation ground and traces the 
history of his wanderings till he arrives at Buckland Bund in December, 1920 
or January, 1921 


To my mind, there can be no doubt that this in broad outline ıs the 
scheme of the judgment, but whether any particular Imk in the learned 
judge’s chain of reasoning ıs sound or not, nothing 1s gained by mis- 
representing lus method of treatment or the tenor of lis judgment As the 
evidence comes to be examined, it should appear if there was really any 
justification for the attempt so sedulously made by Mr Chaudhun to reduce 
the learned judge’s mode of handling the case to the point of absurdity 


Before dealing with the evidence of the second Kumar’s illness, which 
1s the first in the list of questions to be considered ın the Darjeeling chapter, 
it will be helpful to set out a number of documents to which frequent 
reference will be necessary They are— 


I a set of telegrams which appear to have been sent from Darjeeling 
to Bara Kumar at Jaidebpur about the second Kumar's illness, 
and 


II a number of prescriptions made at the time at Darjeeling for the 
second Kumar 


I TELEGRAMS 


In all, seven telegrams from Darjeeling haye been produced, three of the 
Sth, one of the 7th and three of the 8th May, 1909 five of these were sent 
through the Railway and two were Indian Telegraph messages sent from the 
Darjeeling Post and Telegraph Office ‘The telegrams, ıt will be remembered, 
were among the papers which were sent to Sarajubala Dev1 by Needham in 
April, 1917 (Vol IJ, p 74) and were afterwards sent on by her to Lindsay in 
pursuance of his requisition of the 27th October, 1921 (Ev 55, Vol I, p 355) 
Sarajubala retained copies of the documents which she filed before the 
Commissioner (Vol 3, p 72, Il 6-10), and copies of these telegrams have 
been marked as exhibits on behalf of the plamtiff on the admission of the 
defendants, the defendants producing the originals It 1s somewhat remark- 
able that none of the telegrams was sent by Satyendra, but the sender was 
ether Mukunda Guin, Private Secretary of the second Kumar, or Cabral, or 
Dr Ashutosh Das Gupta Satyendra admits, however, that he had seen to 
the despatch of these messages (Vol 16, p 465, Il 13-21) 


DARJEELING TELEGRAMS 79 


The telegrams in order of despatch were as follows, the addressee 19 
each case bemg Bara Kumar — 


6rm May, 1909 


Sender a Mukunda 
Hour of despatch ‘ 10 AM 
How sent Railway 
Message “Last mght Kumar had fever below 
99 No anxiety No fever now 
Kindly wire health” (Ex 261, 
Vol I, p 296, orgmal matked 
. Ex 261 (a)) 
Sender Cabral 
Hour of despatch 6-45 PM 
How sent Railway 
Message “Kumar attacked fever yesterday with 
severe stomach pai Civil Surgeon 
attending ” (Ex 223, Vol I, 
' p 294) 
Sender Mukunda a 
Hour of despatch 8-55 PM 
How sent Indian Telegraphs 
Message “Fever abdominal pain lasted two 
hours Now remission No anxiety 
No fear of recurring”? (Ev 224, 
Vol I, p 301) 
71m May, 1909 
Sender Mukunda 
Hour of despatch 7-10 AM 
How sent Railway 
Message “Kumar hid good sleep last night 
No fever No pam” (Ex 282, 
: Vol I, p 297, ongmal marked 
Ex 282(a)) 
81H May, 1909 
Sender Dr Ashutosh Das Gupta 
Hour of despatch 7-20 AM 
How sent Indian Telegraphs 
Message “Had fever slight pam yesterday 
Now normal No anxiety” (Ex 225, 
Vol I, p 302) 
Sender Mukunda 
Hour of despatch 11-15 AM 
How sent Railway 
Message “No fever slight pains vomiting 
tendency Civil Surgeon attending 


No anxiety Coming giving nce 
Ware 1,000 passage” (Ex 221, 
Vol I, p 298, orginal marked 
Ex 221(a)) 
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7 Sender ` Mukunda 
Hour of despatch 3-10 PM 
How sent ; eee Railway 
Message “Kumar ıs seriously ıl Frequent 


watery motions with blood Come 
sharp” (Ex 222, Vol I, p 300) 


TELEGRAM FROM BARA KUMAR (8TH May) 


8 Sender Bara Kumar 
Hour of despatch 4-45 PM 
Message ; ‘Very anxious Wire condition very 


often Treat with best medical 
help Wire immediately present 
condition” (Ex 260, Vol I, p 299) 


The plaintiff has examined one Niranjan Roy, PW 982 (Vol 11, 
pp 255-258), who was a signaller at the Jaidebpur Railway Station in May, 1909 
and speaks to some of the telegrams which were received by lum during his 
hours of duty, 6am to 6 pm He explams the code words imdicating the 
hour of despatch as well as the nature of the message the telegrams marked 
Exs 222-225 being all urgent This witness states that at Jaidebpur 
telegrams came by two systems, Railway and Postal Telegrams received at 
the Railway Station were despatched immediately by a messenger, but at 
the Post Office receipt and delivery of telegrams would take place only during 
office hours mentioned in the Telegraph Guide ‘The particulars of the 
telegrams given above have been verified from the originals and are accepted 
as correct by both parties 


II PRESCRIPTIONS 


Six prescriptions in all have been produced, one of the 6th May, one of 
the 7th, and four of the 8th Of these, that of the 6th and two of the 
8th May were by Calvert, and the other two of the 8th are by Dr Nubaran 
Chandra Sen, while the remaining prescription, the only one of the 7th May, 
purports to be by Dr Ashutosh Das Gupta The originals of none of these 
prescriptions are forthcoming, but certified copies were put in which were 
obtained from the record of the Defamation Case, in which the originals 
appear to haye been produced Both sides have accepted these copies as correct, 
and it 1s admitted by Dr Ashutosh Das Gupta, D W 365, that these were all 
the prescriptions made for the second Kumar during his illness at Darjeeling 
(Vol 16, p 268, 1 26) This witness had previously deposed about the 
Kumar’s illness not only twice in the Defamation Case in which he was the 
complamant, but also ın a group of Title suits of 1921 instituted by the 
Bhowal Ray which have been collectivels referred to as the Sripur case, and 
im which ıt appears a plea of defect of party was taken on the ground of the 
second Kumar not having been joined, leading to the raising of an issue, 
though afterwards expunged, mvolving the question of identity of the 
plaintiff Dr Das Gupta’s statements ın these cases were pnt to lum in 
cross-examination im the presert smt and have been marked as exinulnts 
(Supur case—E1s 394-394(20), Vol IU, pp 19-24, Defamation Case— 
Ex 460, Vol II, pp 375-397) He admits that he had seen the prescriptions 
at the time he was presionsly deposing (Vol 16, p 260, H 12-13 and 1 32), 
and he had also read them as well as the telegrams and his former 
depositions before he gave his evidence at this tnal (tbid, p 248, 1! 8-10, 
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p 254, Il 23-24) At one stage he no donbt suggested that his present 
evidence was better, as his memory was now refreshed by the telegrams and 
prescriptions, implyimg that he had not seen them on the previous occasions 
(ibid, p 253, L 22-23, p 254, Il 26-29, p 2561 10, p 260, 1l 37-38), but 
this was a position from which he was quickly forced to retire (See 
gudgment, Vol 18, p 326, I 1-9) 


Tt 1s significant that though the defendants put to Calvert an mter- 
rogatory (Intennogatory No 10, Vol 2, p 202, il 6-8) asking if he 
remembered having prescribed any medicine to the second Kumar, and if so, 
for what disease, they did not apparently want him to refer to any of the 
prescriptions, not even to the three he had made A note was added to the 
wterrogatory merely to the effect that the witness might, 1f he liked, refresh 
his memory by the death certificate and the letter of condolence In his 
answer Calvert stated that he had seen copies of prescriptions which he 
recognised as prescriptions he was m the habit of giving for stomachic 
troubles But he found ıt difficult to say ıf these would be consistent with 
the treatment of the second Kumar for his last illness they might be 
suitable for “interval treatment”, but not for the attack itself (Vol 2, 
p 204, 2 10-19) In cross-examimation he made ıt clear that all that he was 
shown by the defendants’ solicitor before giving us deposition were copies 
of his own prescriptions, which were marked Zi, Z2 and Z3 for 
wentification (¢bed, p 211, 11 1-16) Copies of other prescriptions were also put 
to him m cross-examination by the plamtiff, and marked A 1, A2, A3, A4, 
A5 (ibid, p 216) 


The prescriptions, which were all dispensed by a local firm of pharma- 
ceutical chemists, Smith Stamistreet & Co, may now be set out — 
6th May, 1909 
(Only one prescription) 
1 Prescatption—by Calvert 


Ex 51, Vol I, pp 273-274 
Same as Z 1 shown to Calvert, Ex 433, abid, p 275 
Diuggtsis’ serial nuntber—34l2 {3 


(:) Re~ 
Spt Amon Aromat 3 1 
Sod: Bicarb 51 
Tinct Card Co 3 v1 
Spt Chloroform i 3 18s 
Aqua Cimamon ad % v1 
Mft —mixt 
$1—One mark every 2 hours 

(1) Re~ 
Lint Opu ‘a Zu 


For external application 


7th May, 1909 
(Only one prescription) 
2 Prescnption—by D1. Ashutosh Das Gupta, 
Ex 51{a), Vol I, p 277 


Same as A 5 shown to Calvert, Ex 427(d), tbid , p 293 
Druggists’ senal sumbe:—3430. 
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Re— 
Quinine Sulph Gr iv 
Alom Gr y% 
Ext Nux Vomuca Gr ¥% 
Euonyniin Gr 1 
Acid Arsimor (Arsenius) Gr 1/100 
Ext Gent Grs 
Mft Pill (silver) 
I TDS PC 


This 1s the only prescription contammg aseme and will be referred to 
as the Arsene prescription 


N B—In the copy shown to Calvert (4 5), Ex 427 (d), Vol I, p 293, 
occur the words “Send 25”, which are not to be found in the 
copy, Ex 51(a) at p 277 

8th May, 1909 
(Four prescriptions) 
3 Prescription—by Calvert 

Ex 51(e), Vol I, p 285 

Same as Z 2 shown to Calvert, Ex 433(a), tbid , p 287 

Druggists’ serial mumber—3439 

Re— 


Mag carb 
Sodi bicarb 
Bismuth Carb 


Puly Tragacanth Co aa 31 

Oil cajuputı m xi 

Aqua menth pip ad 3 v1 
TDS 


4 Prescription—by Dr Nibaran Chandra Sen 


Ex 51(b), Vol I, p 279 
Druggists’ serial number—3440/ 1 


() Re— 
Sod: Citrate 31 
Aqua Sterilised ad 3.1 


3.1 with mk as directed 
Same as A 1 shown to Calvert, Ex 427, ibid, p 289 
(i) Re— 


Glycerine pepsin n 
As directed 


Same as A 2 shown to Calvert, Ea 427(a), tbid , p 290 


(311) Re— 
Pep Powder fresh 
(iv) Re— 
Atropia Tab Gr 1/100 
Strych Tab Gr 1/30 
Digitalin Tab Gr 1/100 
Ether Pure 14 oz 


Morphia Tab Gr x 
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This last prescription has been referred to by Mr Chaudhuri as 
the “Armoury”, but as the learned judge points out, it 15 not really 
a prescription, but merely a requisition for a number of standard 
drugs im tabloid form and a little pure ether (Vol 18, p 342, ll 6 
and 16) 


5 Prescription—by Calvert 
Bx §1(c), Vol I, p 281 


Same as Z 3, shown to Calvert, Ex 433(b), tbid, p 288 
Druggtsts’ serial number—3442/3 


G) Re—' 
Spt Ether 3 av 
Spt Amon Aromat Zav at 
Aqua Camphor ad # vi 
¥% for a dose 
(1) Re— 
Ext opu 
Belladonna 
Saponis ad Gr x% ' 
Mft Pill send 6 such’ 
1TDS i 


6 Prescription—by Dr Nibaran Chandra Sen 


Ex 51(d), Vol I, p 283 
Druggists’ serial number—3444/5 


() Re— 
Imt Sapoms i 
Smapis Co ad Fu 
To rub all over the hmbs with ginger powder 
Same as A 3 shown to Calvert, Ex 427(b), bid, p 291 
(u) Re— ` 


' Iant Chloroform f 
Belladonna .ad 5u i i 


To be applied over the stomach 
Same as A 4 shown to Calvert, Ex 427(c), ibid, p 292 


(mu) Re— 
Spongis Lelini 12” x 12” 
NB Some of the abbreviations used in the prescriptions may be 
explained — 
' aa ; of each a like quantity 
ad up to 
£ or ft fiat, make 
m misce, mix (thon) 
must mixture 
ss semisse, half 
tds ter die sumendus, 
take thrice a day 
pe post cibum or cibos, 


after food or meals 
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It will perhaps be convement to refer to the prescriptions hereafter, not 
always by their exhibit numbers, but by their serial numbers in chronological 
order as in the list given above, with date 


The prescriptions as well as the telegrams are the only available con- 
temporaneous documentary evidence of the second Kumar’s illness, but 
obviously ıt can never be a satisfactory process to try and reconstruct the 
illness from the prescriptions The best evidence on the pomt would 
undoubtedly be that of the attending physicians who had seen the patient, 
and the defendants have actually examined two of them, Col Calvert (Vol 2, 
pp 201-224) and Dr Ashutosh Das Gupta (Vol 16, pp 240-346), the third 
doctor Nibaran Chandra Sen having died Unfortunately, however, Dr Ashu- 
tosh Das Gupta was a witness who was unceremoniously abandoned by 
defendants’ own counsel and whose evidence one has only to read to be 
convinced beyond doubt that the learned judge did not at all over-state the 
case when he said, ‘‘this doctor came before me not to tell the court frankly 
what had happened, but to hide it altogether” (Vol 18, p 325, 1 44—p 326, 
l 1) As regards Calvert, he himself protested when he was asked about the 
symptoms, saying—‘‘You ask me 21 years after the man’s death!” (Vol 2, 
p 209, Il 26-27), and again, when asked — 


“Did you prescribe any medicine for the pain in the right side of the 
abdomen when you saw the Kumar first?” 


he answered — 


“I wish to protest against questions on immaterial matters which, in 
my opinion, after I had stated clearly the facts I know I temember, 
may lead me, or confuse me, to think that I remember these small 
details after so long a lapse of time” (bid, p 210, I 16-23) 


After this, one would hesitate to feel at all safe ın accepting lus evidence 
even as regards the "details” on which he made it appear his recollection 
was better or less ‘‘confusmg” 


Apparently realising the difficulty of the position, Mr Chandhun imvited 
us to accept the evidence of Bibhabat: Devi, who, as the learned judge says, 
gave a “clear-cut” account of the second Kumar’s illness She 1s 
undoubtedly a person who may be expected to remember the facts connected 
with her husband's death, but ıt will be seen that the apparent strength of 
her evidence seems to constitute its real weakness 


VALUE OF PRESCRIPTIONS AS EVIDENCE 


This and other oral evidence will all have to be duly considered, but the 
prescriptions read with the telegrams are not altogether without value, for 
even if ıt may not be possible to draw a “clinical picture” of the second 
Kumar’s condition from these materials, they might still be of use im testing 
the case made by either party regarding the nature and course of the illness 
From this point of view, ıt appears to me, the plaintiff was fully justified 
in putting the prescriptions not only to Calvert, but to other medical witnesses 
who were called on one side or the other, such as Major Thomas, D W 9 
(Tol 12, pp 336-376) and Lt-Col Denham White, D W 401 (Vol 17, 
pp 152-171) for the defendants, and Lt-Col MacGilchrist, PW 815 (Vol 9, 
Pp 340-368) and Dr Bradley, P W 989 (Vol 11, pp 348-369) for the plaintiff 
I fail indeed to see any pomt in the criticism which was advanced by 
Mr Chaudhun ın this connection on the strength of certain observations of 
Jenkins, CJ, ın Jarat Kumari: Dasst y Bissessur Dutt, (1911) ILR 39 Cal 
215 at pp 257-288 On the other hand, I consider ıt a circumstance very 
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much ın favour of the plaintiff that he procured and put in evidence copies 
of the prescriptions as well as of the telegrams,—yet another proof of his 
counsel’s claim that his chent was not only willing but anxious to face all 
available documents ın support of his case Dr Ashutosh Das Gupta admitted 
am the Defamation Case that he used to keep copies of prescriptions, and that 
was also his statement ın the present sut (Vol 16, p 292, 1 37—p 293, 1 5) 
The plaintiff actually called for the prescriptions from him, but these were 
not produced (sbid, p 308, l: 38—p 309, 1 2), and the plamtiff was conse- 
quently obliged to get the copies from elsewhere The prescriptions obviously 
could not be expected to prove arsenical poisoning, if anything, they might 
be of help to the defendants to prove their case of biliary colic, and yet the 
defendants would not put them to the consultant physician whom they called, 
nor to any of their other medical witnesses except to rebut the case made 
by the plamtıff 


4 


ARSENIC PRESCRIPTION 


As already stated, among the prescriptions there was only one, prescrip- 
tion No 2 of 7th May (Ex 51 (a)), which contained arsenic, and that in a 
very small dose, 1/100th of a gram, as agaist the lethal dose which 1s 
generally taken to be two grains (P W 815, MacGilchrist, Vol 9, p 343, Il 9-10, 
and PW 989, Bradley, Vol 11, p 361, 1 9), and ıt is necessary to state that 
it 1s not the plaintiff’s case that the arsenic which got into the system of 
the Kumar and produced the symptoms of this form of poisoning must have 
been conveyed through this source, though this was the basis assumed by 
the defendants in their’ examination of ther medical witnesses with reference 
to this prescription Thus, for mstance, to Major Thomas, DW 9, they put 
the case thus — 


“Q—If these pills m Ex 51 (a) were given m accordance with the 
directions contained in the prescription, would they have caused 
any symptoms of arsenical poisoning ? 

A—No One pill three times a day, no 


Q—Assuming that the second Kumar had colic pain on the Sth 
May and again on the 6th and his stomach was in an irritable 
condition, would the admunistration of three of these pills 
according to the direction in the prescription bring about 
symptoms of arsenical poisoning ? 

A4—No I don’t thnk so 


Q—Assuming that 3 of these pills were given trussed up m solution, 
were they likely to cause symptoms of prne poisoning ? 
A —No 
Quinine sulphate ıs extremely bitter Alom and nux vomica 


are intensely bitter Aloe ıs proverbially bitter Arsenic 1s taste- 
less practically - Euonymim ıs very bitter also 


Q —If 12 of these pills were trussed up together im solution and given 
to the patient, what would happen? 

A —He wonld, ıt 1s practically certain, vomit the whole lot up 

Q —Why? 


A —Because, ım the first place, these mtensely bitter and irritating 
drugs would in such quantities irritate even a normal stomach— 
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even 48 grams of quinine also, and secondly, from the history 
I understand that the Kumar had already shown some tendency 
to vomit and that 1s all the more reason why this mixture should 
be rejected 


My answer would be the same—ıt would apply even more 
so in the case of 25 pills given all at once 


Q —If 25 of these pills were trussed up together, would the patient 
show any sign of poisoning? 


A —He would show signs of strychnine poisoning, if any 
In 25 of these pills there will be nearly half a gram, 5/12th 
of a grain, and ın addition to this there would be brucine the 
effect of which will add itself to the effects of strychnine 


Assuming 12 pills were given, still more likely that the 
symptoms of strychnine poisoning would appear rather than 
arsenic, because the strychnine and arsenic would be in the same 
proportion with regard to one another 

If a poisonous dose of nux vomica was administered, the 
symptoms would be those of strychnine poisoning, viz, convul- 
sions, spasms, resemblmg tetanus ‘The common symptom would 
be opisthotonos and that 1s spasmodic arching of the back 


Q—Within what period of the administration of such nux vomica 
would such symptoms appear? 

A—The symptoms would appear within a few minutes, 20 minutes 
at the latest 


If a lethal dose were administered, death would take place 

within half an hour 

I should say that the symptoms of strychnine poisoning are 

very dramatic, and a medical man worthy of the name would 

certainly know them ‘There 1s no mistaking them for any other 

symptoms except perhaps those of tetanus” (Vol 12, p 338, 
' L Il—p 339, 1 21) 


To the same effect was the examination-in-clief of Lt-Col Denham White, 
DW 401 (Vol 17, p 157) 

It will be observed that Major Thomas was practically not at all cross- 
examined by the plaintiff on the statement he gave in his examunation-1n-clief 
All that was put to him was this — 

“Q—To the question ‘Arsenic 18 contra-imdicated when gastritis or 
intestinal irritation 1s present’, Col Calvert said, ‘I would not 
prescribe 1t? (Vol 2, p 217, H 22-24) Do you agree? 

A—I agree Personally I would not prescribe either” (Vol 12, 
p 358, 1l 7-10) 

This shows that the plamtiff made the case that this prescription so far as 
it went appeared to exclude biliary colic On the other hand, a defimte 
suggestion was put to the witness that this might be used as a “cloak 

“Q—Do you know that im India people wanting to poison by arseme 
arm themselves in the first istance with a prescription con- 
taming arsenic? 

A—I should think tt very possible that they would do that ” (bid, 
p 358, Il 30-33) 
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Sımılarly, there was no cross-examination of Lt-Col Denham White by the 
plaintiff directed to showing that any pill or pills prepared according to this 
prescription might have produced the symptoms of arsemical poisoning in the 
second Kumar All that was elicited from him was that from Calvert's 
evidence, not from the prescriptions, he formed the opinion that the case was 
one of enteritis, and in this the pills in Ex 51 A, which he called “horrible”, 
would certamly not be given (Vol 17, p 166, U 13-15) 


In my opinion, Mr Chaudhuri was not at all justified in stating, as he 
did at an early stage in his opening, that the arsenic prescription was the 
whole basis of the plaintzf’s story of poisoning ‘Ths was not made the 
basis ether by the plamtıff in his evidence, or by the tral court in sts 
judgment, as ıs clearly shown ın the followmg remarks of the learned 
judge — 

ff as though t is awybody’s case that if arsemic had got into 
the Kumar on the 7th and led to the symptoms, ıt must have come 
from this source Dr Thomas admits what 1s obvious that if any 
one were minded to poison anybody with arsenic, he would make 
or get a prescription that might serve as a cloak and (be) capable 
of explaming the symptoms which ımclude diarrhoea and blood im 
stools and arsenic in stools” (Vol 18, p 331, ll 32-37) 


This is not at all imeconsistent with the other’ passage on which 
Mr Chaudhuri relies, where the learned judge states that the “giving of 
this medicine” by Dr Ashutosh Das Gupta, meanmg thereby the giving of 
a medicime prepared according to this prescription (Vol 18, p 353, Wt 11-15), 
would itself be a circumstance of grave suspicion against him As the learned 
judge explains clearly enough, the suspicion ıs not necessarily that 
Dr Ashutosh Das Gupta gave the medicine to the Kumar with felonious intent 
to kill him, but only that ın making the prescription he had some ulterior 
purpose in view, and ın support of this he calls attention to the evidence 
given by the witness regarding this prescription (see for mstance, Vol 16, 
p 251, 8-25, p 254,1 30—p 255, 1 30, p 264, 1l 18-19, p 283, I 5-6 and 
ll 15-17), 


It 1s no doubt true that in their examination-m-chief the plaintifi’s medical 
witnesses dealt with the possible effect of an over-dose of the pilis in 
Ex 51(a) on the patient, and said that m certain conditions even a thera- 
peutic dose of arsenic might cause symptoms of poisonmg (MacGilchrist, 
Vol 9, pp 342-343, and Dr Bradley, Vol 11, pp 351, 352 and p 353, H 24-26) 
But as the learned judge points ont, this evidence was given only “‘to 
illustrate the action af the drugs” (Vol 18, p 330, W 28-32) Col MacGilchrist 
m fact expressly stated ın cross-examination — . 


“T was not told that there was an attempt to poison the patient by 
giving him a large dose of A 5”, 


meanmg thereby the arsenic prescription (Vol 9, p 354, IL 21-22) 
Again,— 


“Nobody told me that 12 of these pills were in fact administered 
So far as my information goes, the poisoning might be due to 
accident—I have already said I had no knowledge as to whether 
it was due to accident or otherwise There was no information that 
there was an attempt to poison the person” (bid, p 354, H 38-42) 
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Dr Bradley’s evidence was not otherwise and he gave quite a reasonable 
explanation as to what would make him think of an over-dose of this 
prescription — 


“O —What brings over-dose ın your mind? 


A —The picture of arsenic poisoning I mean, 1f I had been called 
and seen the patient im that condition and seen this prescription, 
Ex 51(a), the first question that I would ask (1s) ‘How many 
of these have you given him?” (Vol 11, p 352, ll 7-11) 


To any reasonable doctor, observing the symptoms and not snspecting 
foul play, a mal-administration of this prescription would naturally be the 
first thing to occur as a likely explanation 


I may mention that on the 5th December, 1938, durmg Mr Chaudhun’s 
opening I distinctly asked him to state if he said that ıt was the plaintiff's 
case, supposing poison had been administered, that ıt had been done through 
some medicine prepared in accordance with this prescription, Ex 51 (a) 
Mr Chaudhur definitely answered that that was not so In fact I suggested 
to him at the time that the prescription might have been used as a sort of 
“camouflage”, and he admitted that such a suggestion had in fact been put 
by the plamtiff to the defendants’ medical expert Major Thomas 


It 1s not really difficult to follow the plaintiff’s case on the pomt it 18 
that the evidence unmistakably poimts to the Kumar having developed 
symptoms of arsenical poisoning, and also to an overwhelming probability 
that the administration of the poison was deliberate, suggesting a conspiracy 
between at least two persons, Satyendranath Banerjee and Dr Ashutosh 
Das Gupta There was, however, expert medical evidence on record that 
normally the arsenic prescription, administered ın medicinal doses, would 
not produce symptoms of poisoning, but ıt might, ın particular cases, 
according to the idiosyncrasies of the patient So long as this ‘bare 
possibility” remained, ıt would doubtless be open to the defendants to explain 
away the symptoms which according to the plaintiff the Kumar exhibited, 
on a basis other than that of wilful attempt to poison In other words, if 
it was a criminal trial for murder, the defendants might claim the benefit 
of the doubt, and Mr Chatterjee pointed out that this was all that the 
learned judge meant in the passage already referred to, on which 
Mr Chandhur: placed so much reliance as constituting a positive finding 
that there was no conspiracy at all — 


“But so long as the bare possibility that he (Dr Ashutosh Das Gupta) 
gave this medicine like a quack and was frightened at the result 
remains, I cannot find that he did ıt wilfully to cause death” (Vol 18, 
p 353, Il 13-15) . 

These remarks of the learned judge, as I have said before, must be read 
along with those at p 331, Il 31 et seg It remains only to add that the 
defendants neither admitted any symptoms of poisonimg, nor attempted any 
explanation such as the medical evidence might suggest in their favour 

It may perhaps be useful now to summarise and collate briefly the 
medical evidence on the different prescriptions 

(1) Re Prescription No 1 (6th May)—Ex 51 
(Vol I, p 273) 
There are two medicines in it 


(i) a Spt Ammoma misture, to be taken every two hours 
(u) an opium liniment for external apphcation 
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As to (1), the doctors are practically agreed that ıt 15 a simple carminative 
mixture for mdigestion or dyspepsia, but will not be prescribed for acute 
bihary colic according to the defendants’ doctors, 1t 1s, however, suitable 
for intervals of remission m biliary cohe, while in the opinion of the plaintiff's 
medical witnesses, it 1s useless even for this purpose, if it 1s not wroug 
treatment altogether ; 


Calvert agrees that ıt 1s used in dyspepsia or mdigestion (Vol 2, p 211, 
18-22) , Referrmg to the prescriptions generally, not merely to thus 
particular one, he says that ın between attacks of biliary colic or remissions 
according to the severity of the previous attack, the patient 1s left with an 
writable stomach and intestines, during which time gastric sedatives are 
recommended by the authorities, and the prescriptions contain samples of 
such sedatives (bid, p 215, Ib 22-27) In other words, he means that this 
prescription 1s suitable for “interval” treatment ın biliary colic In a severe 
attack he agrees that the first step would be the administration of morphine 
‘or opium, but so far as he recollects, the Kumar had only mor attacks on 
and off, finally culminating im his fatal seizure, which was not anticipated 
(ied, p 219, U 10-14) 


Col, Denham White, D W 401, also states that the prescription 1s suitable 
for an interval in .biliary colic Putting himself in the position of the 
attending doctor, he says that the doctor gave this medicine on the 6th May 
apparently because he saw some distension and probably constipation (Vol 17, 
$ 158, Wl 25-26 and Il 19-21) In cross-examination, on bemg asked, with 
Teference to this and Calvert’s next prescription, Ex 51(e) of the 8th May, 
if these are only prescribed ım intervals of bihary colc, he, says “No”, and 
adds, these are “commoner garden” medicines (bid, p 166, IL 31-33) 


' Major Thomas, DW 9, says that ıt is suitable for treatment of any kind 
of dyspepsia including ‘flatulent dyspepsia ın the intervals of biliary colic, 
but 1s no good for relieving pas of biliary colic (Vol 12, p 337, U 15-18) 


On the plaintiff’s side, Col MacGulchrist, PW 815, says that he would 
Prescribe this medicine ım simple indigestion, particularly when there 1s 
flatulence, but not for a man suffering from biliary colic In biliary colic, 
when acute, he would advise hot applications, fomentations, hot baths, if the 
patient 1s equal to them, and hypodermic injection of morpha Sodium 
bicarbonate (which 1s an ingredient m this prescription) would be useless in 
a patoxysm during intermission it soothes the stomach and neutralises the 
acids, 1f there be hyper-acidity, and ıt imcreases the secretion of bile What 
he would prescribe durmg imtermissions 1s full diet, specially meat diet, 
‘Which increases bile acids which have the power of dissolving gall-stones 
to some extent, and next, warm weak solution of alkalies, such as sodium 
bicarbonate or Vitchy waters or Carlsbad. waters, and thirdly, exercise, 
abdominal massage (Vol 9, p 341, Jt 1-25) He was pointedly asked mn 
‘crOss-examination — 


“If a doctor prescribes Z1, a doctor who has actually seen and 
examined the patient, as a medicine for the mterval, wonld you call 
it a wrong treatment?” 


The answer was — 


+ 


“Useless I would not call ıt wrong treatment but unnecessary In 
the mtervyal we give medicines to prevent formation of gali-stones, but 
this medicine will cause unnecessary trouble to the patient so far as 
biliary colic 15 concerned, and I call 1t not wrong, in the sense that 
1t will cause no harm” (brd, p 356, I. 33—p 357, 1 5) 
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He admitted that ıf in the interval the patient had got flatulence and 
dyspepsia, the doctor would not be wrong in prescribing this medicine 


According to Dr Bradley, P W 989, this 1s a very mild prescription for 
indigestion—a stock medicine (Vol 11, $ 348, ll 23-25) Taking the two 
medicines ım this prescription, he says the indications are indigestion—to 
relieve the pain of severe indigestion (tbid, 11 30-31) As regards interval 
treatment, he says there 1s not much to be done, but he would restrict or 
prohibit eggs in the diet, would give warm saline drinks, prescribe exercises 
and massage and advise the patient to go and see a surgeon ın other words, 
the treatment 1s entirely surgical and not medical Shown this and the 
other two prescriptions of Calvert, he says he would not prescribe these for 
the intervals in biliary colic, unless by comcıdence the patient had 
indigestion (ibid, p 352, U 31-37) 


As to whether indigestion or dyspepsia 1s caused by biliary colic, 
Dr Bradley says ıt 1s an extremely difficult question to answer loosely 
speaking, 50 per cent cases of gall-stone show no such symptoms (tbid, 
p 353, 8-12) Col MacGuilchrist says that a man suffering from dyspepsia 
may get biltary colic, but not as an effect (Vol 9, p 357, 0 13-I4) He 
accepts as one-sided the statement that ın biliary colic most frequently the 
development of gall-stone is preceded and accompanied by contimuous or 
intermittent dyspepsia (tbid, p 359, Il 1-6) Major Thomas has authority 
to show that one gets flatulent dyspepsia when one gets bihary colic with 
cholecystitis,—cholecy stitis being inflammation of the gall bladders,—not that 
whenever one gets inflammation of gall bladder, biliary colic necessarily 
follows Or, as he puts it m 4 simpler form —I can give an authority to 
show that you get flatulent dyspepsia with cholecystitis, and you also get 
biliary colic with cholecystitis” (Vol, 12, p 356, Il 29-35) Col Denham White 
1s of opimion that gall-stone cannot occur without inflammation of gall-bladder, 
and there ıs no case of biliary colic ın which there 1s no dyspeptic pam in 
the stomach (Vol 17, p 156, ll 29-36) It ıs perhaps not necessary to put 
the matter on a more definite basis than the learned judge has done, namely, 
that dyspepsia ıs often a concomitant of biliary colic, be it effect or co-effect 
of cholecystitis (Vol 18, p 324, ll 36-39) 


As to (n), the trend of medical opinion ıs that this may be used to relieve 
superficial pain of any kind anywhere 


Col Calvert admits that Lint Opn is a medicine for local pam of any 
description and may be used to relieve the pam of neuralgia He cannot 
say if there 1s any authority for using tlus medicine as an external application 
in biliary colic, but he adds that the question hardly arises, as this was not a 
case of what treatment was necessary for the patient, but what he would 
accept and agree to after consultation with his friends (Vol 2, p 211, Il 23-35) 
Later on, ın answer to a suggestion that the authorities prescribe no 
medicine for painting externally in bihary colic, he says quite definitely — 
“No Nor should I with a patient except in the case of refusal of hypodermic 
medication” (ibid, p 215, U 11-14), 

Major Thomas admits that this 1s a medicine for external application for 
relieving pun anywhere, meluding the pain of bilary colic in the abdomen, 
though he would prescribe for this an mjection of atropine with or without 
morplna (Vol 12, p 337, lIl 19-24) In cross-examination he states that Lint 
Opu 15 not used now at all to relieve pain, not even pain of neuralgic 
character (tbid, p 357, I 33-35) 


Col Denham Winte says that Lint Opn may be given to reheve pun 
anywhere, and if n patient refuses hypodermic injection for pam of biliary 
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colic, it' may be given as a substitute, but only as a second best (Vol 17, 
p 158, 1 32—p 159, 1 4) 


Col MacGilchrist thinks that this preparation ıs useless ın biliary colic, 
as the external application of opium leads to none of its active principles 
beng absorbed, sich as morphia and’ other constituents Taking both the 
medicines ın the prescription, Ex 51, he'says that the Spt Ammonia mixture 
was for the stomach and the chances are that the Opium limment was to 
releve pain inthe stomach (Vò? 9, p 341,1 38—p 342, 1 8) He 1s quite 
definite that the’ linmment is not an alternative, if the patient refuses morphia 
by hypodermic injections, as this would be wasted effort there are 
alternatives, e g, morphia by the mouth, which he says might be given even 
durmg paroxysm ' He admits that some doctors do prescribe lmıment of 
opum for pain of dány description (tbid, p 356, il 16-24) 


Dr Bradley would not prescribe this lmiment at all 20 or 25 years ago 
when he first began to practise, 1t was used for massaging, for rubbmg into 
sore, painful areas, and so forth, but experience has shown it 1s of no use, 
it 1s not absorbed Taking the two prescriptions on Ex 51, the indications 
in lis opinion are imdigestion,—to releve the pati of severe indigestion 
(Vol 11, p 348, U 27-31) 


The learned trial judge, 1t will, be seen, has given a correct summary 
of the evidence regatding this prescription,,Ex 51, m Ins judgment (Vol 18, 
p 328), and very fairly expressed the effect of this evidence by saying that 
while the medicines prescribed ım 1t do not indicate biliary colic, they do not 
exclude ıt (sb7d, 7 39) 


(2) Re Prescription No 2 (7th May), Ex 51 (a) 
(Vol I, p 277) 


This 1s the arsenic prescription, and the only one to have been written 
and signed by Dr Ashutosh Das Gupta, which he had to admit, but he 
protested to the end that ıt was not his His earlier attempt, both in the 
Defamation Case and the Sripur Case, was 'to make out that Calvert had come 
on the 7th May and made this prescription, but when Calvert disowned it 1m 
lus cross-examination in the present sut, he at once changed his case and 
strenuously sought to impute it to Nibaran Chandra Sen, which, if the 
defendants’ own medical witnesses are to be believed, really, meant a slander 
on the professional reputation of a doctor who was then dead The desperate 
struggle which this witness makes in his present evidence to get round his 
former statements is mdeed a shameless exhibition of perjury which would 
not be believed, 1f ıt was not a fact Suffice ıt to say’ that I accept 
without hesitation,‘ and for the reasons the learned judge gives, the finding 
of the tnal court that Dr Ashutosh Das Gupta was the real author of this 
Prescription (Vol 18, pp 332-333) 


Be that as ıt may, it seéms to'be fairly clear on the medical evidence on 


ae sides that whatever else ıt may be, this 1s not a prescription for biliary 
colic 


I a 


It 1s just as well to begin with what Dr Ashutosh Das Gupta has to say 
about ıt He agrees that the prescription contains “alom” which aggravates 
tharrhoea, 1f the patient suffers from ite He agrees that it cannot be given to 
a patient suffering from bihary colic or diarrhoea, but adds that it can be 
Biven in malara with constipation The Kumar, he first says, had bihary 
cole with malara on the 6th, 7th and 8th May, and he would accordingly 
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prescribe ıt for him (Fol 16, p 251, Il 8-25). A little later comes this further 
illuminating statement from him — 


“Tf the second Kumar had diarrhoea and biharx colic on the 7th, I 
would not prescribe Ea S5i(a) In diarrhoea, if he had diarrhoea, 
the prescription was unsuitable It would do no harm It would 
aggravate diarrhoea, might have done so—there ıs only mld purga- 
tive there I agree that ‘the prescription would not be given to a 
patient suffermg from biliary colic or diarrhoea’, as I said 
(Then says)—It could be given im biliary colic ‘Alon aggravates 
diarrhoea’, I stil say that I would not give ıt m diarrhoea 
If a man wanted to aggravate diarrhoea, he would give it 
Dr Calvert and Dr Nibaran Chandra Sen certainly knew the action 
of alom The second Kumar had gastne trouble on 6th, 7th and 
8th May I do not know that Dr Calvert has said that he would 
not prescribe arsemic in gastritis or where intestinal irmitation 15 
present” (:bid, p 254, 1 30—p 255, 1 2) 


Still later, this further prevarication — 


“To Mr S P Ghose I said in effect that on the 7th Mav the Kumar 
had diarrhoea and biliary colic, pain of biliary colic, and Dr Calvert 
reheved these by his prescription—so far as I then recollected I 
do not say this now This statement, if I made it now, would not be 
fine It would not be true as, to say one reason, I know that the 
medicine in Ex 5l(a) cannot be given ın diarrhoea” (1bid, p 264, 
No 18-24) 


And, then, again — 
“Q—During the pain of biliary colic 51(a) cannot be given? 
4A —No, unless there 1s some other complication 


Q —Supposing a man suffering from chronic malana has the pam 
of biliary colic, which would you treat? 


.1—Whuchever 1s more acute 
The pain of biliary cohe I would call acute in such a cise 


Q—To tackle with that, you cannot give 5I (a)? 


a —No, I would give it af the man has malaria—the fever on with 
constipation Diarrhoea does not mean constipation I would not 
gue Er Sila) to a chromec malara patient who has diarrhoea 
and who ıs in the pain of bihary colic 


That ıs the reason whs my previous statement as to treatment 
and illness on the 7th was wrong” (tbid, p 264, Il 26-38) 


Turther on, he admits that he does not want to sax that he sought to relieve 
the Kumar’s bihary colic on the 7th by this prescription (tbid, p 272, Il 9-11), 
and he states later that the Kumar had bilary colic between 6 and 10 PM 
on the 7th Mav and the medicine m Ex 51] (a) was admumistered (ibid, 
p 283, Il 5-6 and ll 15-17) 


It 1s not necessary to multiply further quotations from the evidence 
of this witness 


Calvert was shown this prescnptjon m cross-examination and asked af 
it was one for chronic fever or chronic malanal fever with or without 
enlargement of spleen and liver anemia and constipanon He would 13 
that this was a general tome pill, and judging from the amount of quimne 
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in the pill, it had been’ given’ for malarial fever or the after-effects of 
malarial fever He was ,not prepared to express unqualified acceptance of 
the suggestion that quimine ‘should be avoided ın persons suffering from 
gastro-intestinal uritation, but personally he would not give quinme by the 
stomach in such tase He did not agree that small doses of quinine would 
produce symptoms of cinchonism in cases of gastro-mtestinal irmtation, nor 
that such symptoms were delirtum, comatose condition, collapse and 
hemorrhage (Vol 2, p 216, | 27—p 217, 1 7) As regards the other 
ingredients m this’ prescription, this 1s what he said — 


“Q Do you agree that arsenic 1s contra-mdicated when gastritis or 
; intestinal irritation 1s present? 


A Personally I should not prescitbe rt Gi 
„Q Alom is a cathartic? 

A Yes,.a purgatıve i 

Q So 1s euonymin? | 

A’ Yes 

Q And actions of cathartics are haemorrhage, severe abdominal pain 
and collapse with profuse diarrhoea? 

A No You are talking of enormous doses” (bid, p 217, U 22-31) 


In re-examination ‘he denied that the quantity of arsenic, alom and 
euonymin in the prescription would have any of the disastrous results suggested 
to him as the effects of cathartics, and doubted if the pill was ever absorbed, 
seemg that according to the prescription it was sulver-coated and the patient’s 
Stomach was in an irritable condition (sbid, p 224, I 8-13) 


Looking to quinine, Major Thomas thought that it was probably given 
to treat fever, might be suspected malaria Alom and euonymin were 
purgatives, and he should guess the patient was constipated and needed a 
purgative Nux Vomuca and Arsenious acid were tonics The doses of the 
different components were all within normal range, and he was definite 
that xf these pills were given in accordance with the directions contained 
in the prescription, they could not cause any symptoms of arsenical poisomng 
(Fol 12, p 337, 1 30—p 338, 1 14) He agreed with Calvert that arsenic 
i$ contra-indicated when gastritis or intestinal irritation 1s present, and 
Personally he would not prescribe ıt (btd, p 358, Il 710) 


Col Denham White also said that quimime and arsenic are common 
remedies for chromic malaria, and alom and euonymin are purgatives, and 
he presnmed that the doctor who prescribed this medicine had in his mind 
a case of chronic malaria, complicated by constipation The doses were 
Within prescribed pharmacopial limits, and if the pills were given as 
prescribed, they would not cause any symptoms of arsenical porsoning 
(Vol 17, p 157, 2-10) Asked 1f there was any relation between this 
Prescription and the earher one, Ex 5! (the first prescription), he said 
that the doctor apparently gave Ex 51 because he saw some distension and 
Probably constipation, and then as ıt failed, he took the rather “hornble 
Step” of giving these pills m Ex 57 (a) on the 7th when the patient pro- 
bably had fever hence these ‘horrible pills’—he gave the purgatives and 
threw ın arseme and quinme (bid, p 158, Il 18-24) As already stated, 
from Calvert's evidence, not from the prescriptions, he formed the opinion 
that the case was one of enteritis, and im this, he said, the pills which he 
called “horrible” would certainly not be given (thd, p 166, Il 13-15) 
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4 

In effect there 1s little difference between the evidence of Major Thomas 
and that of the plaimt:ff’s expert Col MacGilchrist This witness says that 
this prescription taken as a whole ıs a general tonic such as one gives 
im chronic malaria, particularly quinme and arsemic He would not 
prescribe quinine for biliary colic, nor for gastric indigestion or flatulence 
The doses of alom and euonymin are im hus opimion excessive, and vould 
cause watery stools, griping and exhaustion ‘The first prescription, Ex 51, 
and this represent opposite ideas of what was wrong with the patient the 
quinine and arsenic would both irritate the stomach instead of soothing it 
(Vol 9, p 342, Ul 11-26) According to lim, even therapeutic doses of 
arsemious acid may cause poisonous symptoms such as gastric irritation and 
rectal irritation and inflammation of the stomach and rectum and even blood 
in stools this blood would be bright red blood ın vomits or stools Arsenious 
acid, assisted by quinine, is depressive of the heart and im toxic doses may 
cause collapse (ibid, p 343, l 12-17) In cross-examination he admitted 
that taken as an ordimary tomic pill for malaria, 1ts administration for two 
days, according to the prescription, would cause no harm, if there was no 
idiosyncrasy, but aloin and euonymin would cause purgation (Ibid, p 352, 
U 33-38) He added that he had no knowledge how many pills were actually 
administered, and had not been told about ıt (bid, p 353, ll 22-25) 


In Dr Bradley’s opmion, Exs 51, 51 (b), 51 (c)—all pomt to stomach 
or gastric irritation, and in Ew 51 (a) the ingredients imdicate profuse 
diarrhoea, which means that the entire intestinal tract was involved (Vol 11, 
p 352, 11 14-19) He would not prescribe ıt for intervals ın biliary colic unless 
by coincidence the patient had indigestion (tbid, p 352, ll 36-37) If he had 
prescribed Ex 51 on the 6th May, he would most definitely not prescribe 
Ex 51 (a), because the latter 1s too irritating to the gastro-intestinal tract 
He also states that arsenicum acid has been known to cause poisoning even 
in therapeutic doses (tbid, p 353, li 22-26) Arsenic, he says, 1s more a tonic 
than a stimulant, and ıt ıs almost never given in stomach troubles because 
it irritates, but it 1s alternative (:bid, p 360, Il 5-9) He admits that the 
general form of the prescription would mdicate malaria, but it 1s usual to 
modify the action of alom and enonymin with belladonna He does not 
consider the prescription to be a normal one, because ıt contains a big dose 
of quinine—too big for tomic and too small for malaria, and added to ıt are 
two strong purgatives,—it must have been given with a special idea at the 
back of the mind of the doctor (ibid, p 360, Il 19-24) 


I think the learned judge was quite correct in thus stating the effect of 
the whole of the evidence regarding this prescription, Ev 51 (a) — 
“There is thus no difference between the doctors as to this prescrip- 
tion—that ıt will swt chrome malana, and will purge, and will irritate 
the stomach Nobody says that ıt 15 a medicine for biliary colic, not 
even Dr Ashu who says that it will not suit in biliary colic’? (Vol 18, 
p 331, I 25-28) 


(3) Re Prescription No 3 (8th Vay), Ex 51 (e) 
(Vol I, p 285) 


Tins 1s Calyert’s second prescription and of the 8th May, the last dav of 
the Kumar's iiness, which he agrees 1s suitable for acidity of the stomach, 
pain in the stotmach, vomiting, diarrhoea and tenesmus being prescribed 
with “bismuth carb”, ıt may be used in dyspeptic diarrhoea (Tal 2, p 212, 
Ul 32-34) He is asked if there 15 any medicine m it for stopping “blood 
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stools’, but avoids a direct answer by saying that there 1s no such medical 
term as “blood stools” (:bid, p 212, IL 35-37) When the question 1s varied—~ 


“Q —If a patient is passing watery motions with blood, 1s there any 
medicime ın this prescription for stopping the blood?” 


he again side-tracks 1t and answers~ °< 


“A —It ıs not usual for patients to pass watery stools with blood, The 
late Kumar never passed watery stools with blood” 


He adds, however, that had the Kumar done so, the treatment would have 
been adapted, if possible, to the cause of that condition (tbid, p. 213, I 1-6), 
which, to my mind, mvolves an admission that’ this prescription contained 
no medicme for stopping blood Calvert goes on to affirm: that the Kumar 
passed motions consisting of ‘blood-stained’ mucus ‘with a httle free blood” 
—this was either in the morning or in the middle of the day, and though 
earlier in Ins evidence he protested agamst bemg asked to describe the 
symptoms "2! years after the man’s death’ (bid, p 209, l 27), he 
remembers enough to be able to add that he was told the Kumar had 
passed about a dozen such stools, and not merely that, he remembers also 
that he saw them, and “the blood was fresh and red in colour” (ibid, p 213, 
ll 6-12) “This symptom of blood-stamed mucus”, says the witness, “was 
an indication of the severity of the cohc and the danger of the case and 
called for an immediate injection of morphia’”’, and “the cause”, he diagnoses, 
“was the great strammig and spasm due to an impacted stone” 


Calvert was challenged to quote authority that ‘fresh, red blood” might 
be due to any such cause in biliary colic, but all that he had to say was — 


“I do not know of any authority on gall-stone diseases ın India, but 
I am not prepared to accept ‘the authorities of other countries” 
(ibid, p 213, Il 19-20) 


He referred to three or four cases within his personal experience, where, 
however, he discovered blood in the imterior of the intestine only after post 
mortem examination (ibid, p 213, it 20-27) ` He could cite neither authority 
nor experience to show that blood in: stools occurred im, ltfe in a case of 
bihary cole He had to agree that w biliary colic there 1s usually marked 
constipation, and blood stools are not generally a symptom (tbid, p 214, 
il 1-15) He gave his reason for not trymg to stop the passing of blood— 
for, says he — 


“I was not concerned in stopping the hemorrhage which in itself 
was trifling, but im attacking the cause of all his troubles, when the 
hemorrhage would naturally cease” (:bid, p 214, Il 34-36) 


Was he attacking the “cause” by his stomach-soothing ‘mixtures? One 


feels sorry for a physician of such eminence as Calvert reducing himself 
to tius level! 


It may be stated that in view of Calvert’s evidence and of Dr Ashutosh 
Das Gupta’s statement ın the Smpur case to the effect that in the early 
hours of the mornmg of the 8th May, the Kumar’s pam in the abdomen 
imcreased and Calvert was at once sent for, probably through Mukunda 
(Cx 394, Vol III, p 19, Il 16-19), a statement which was put to him m 
this case (Vol 16, p ,253, I! 25.31), Mr Chatterjee made a suggestion m 
this court that tins prescription, Ex 5! (e), must have been obtamed from 
Calvert from his house and had not been made by him after seeing the 
patient But having regard to the fact that the suggestion was not put to 
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Calvert ın cross-examination, I am not sure that Mr. Chatterjee is entitled 
to make any such case 


Major Thomas thinks that Ev 51 (e), hke the Spt Ammonia mixture 
(Ex 51), Calvert’s first prescription, was for the treatment of dyspepsia. 
It contams sodium bicarbonate which he says might have been given to 
neutralise acidity or to relieve sickness, nausea or vomiting The prescrip- 
tion, ın his opimion, did not indicate a lughly irmtated stomach (Vol 12, 
p 341, 1 35—p 342, l 11) He agrees with Calvert rather half-hearted!y 
that this prescription ıs suitable for acidity of the stomach, pain in the 
stomach, vomiting, diarrhoea and tenesmus he says that it 1s “a very 
weak mixture”, “on the whole it tends that way”, "it ıs much too weak 
for tenesmus’” He adds that he does not doubt the sincerity of Calvert's 
conviction that ıt would be suitable for these (bid, p 349, Il 4-10) 


Col Denham White 1s simply asked in examunation-in-cluef if it 1s a 
suitable medicine for an interval of biliary colic He answers “I think 
1t would be sedative to the stomach” (Vol 17, p 158, Il 28-29) As already 
stated, he calls this and Ex 51 “commoner garden medicines”, and admits 
that they are not prescribed only in imtervals of bihary colic (ibid, p 166, 
U 32-33) 


Col MacGulchrist very clearly explains the effect of the various ingre- 
dients of this prescription He agrees with Calvert to the extent that ıt 1s 
suitable for acidity, pai in the stomach and vomiting, but says it 1s not 
so far diarrhoea and tenesmus (Vol 9, p 343, Il 39-41) ‘The dose of bismuth 
carb is very small and it 1s entirely for the stomach Puly Tragacanth Co 
1s only a sweetening and supporting agent to keep bismuth im suspension 
The cajuputi and peppermint water are volatile oils which are sedatives and 
prevent spasm of the stomach Bismuth carb 1s insoluble and forms a 
mechanical coating inside the stomach which it thus protects from irritation 
The magnesium carbonate and sodium bicarbonate neutralise the acids m 
the stomach and so prevent irritation from the acids He would not prescribe 
this medicine for biliary colic (:bid, p 344, IL 1-15) In cross-examination 
he says that bismuth carb ıs given in ould diarrhoea but in enlarged doses 
In 10 gram doses ıt will not be sufficient even to coat the lining of the 
stomach Supposing tenesmus was present, and the medicme reheved the 
stomach, he thinks ıt would be wholly imeffective to lessen the tenesmus 
(ibid, p 357, 1 34—p 358, 1 10) 


Dr Bradley’s evidence ıs to the same effect He does not believe that 
tlus prescription will have the slightest effect on vomiting and diarrhoea, 
but may have some effect on acidity, so far as 10 grs of sod: bicarb goes 
The two oils, oil of cayuput: and peppermint water, would tend to reheve 
spasms a bit, but the dose ın every case 1s much too small to be of ans 
use ın anything severe Bismuth carbonate 1s supposed to coat the mucus 
membrane of the stomach and thus to protect it from irritation, but 10 grs 
would not go very far (Vol 11, p 348, 1 36—p 349, 1 8) The prescription 
is for indigestion, but ıt does not indicate anything very serious If a doctor 
says that ın cases of bihary colic he prescribed Exs 51 and 51 (e) for the 
intervals, the witness would not agree (bid, p 353, Il 18-20) In cross- 
exammation he says that Ex 51 (e) ıs a carmmatne, entirely sedative, but 
not a stimulant Asked ıf sod: bicarb in the prescription might have been 
given to counteract vomiting or vomiting tendency, he says that 10 grs 
dose in itself would not prevent it, but the prescription tahen as a whole 
would help, if retained (bid, p 364, H 21-26) 
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The learned judge, 1t appears again, has ‘given a correct summary of 
the medical opinions on this prescription, which will be found in Vol 18, 
p 341, I. 30-40 


(4) Re Prescription No 4 (8th May)—Ex 51 (b) 
(Vol. 1, p 279) 


Thus ıs a prescription by Dr Nuibaran Chandra Sen, and there are four 
different items ın ıt The last one, as already pointed ont, ıs not a prescrip- 
tion proper (Vol 9, p 347, ll 14-15), but, m the language of Mr Chaudhun, 
an “armoury” of several drugs to be used independently Dr Sen being 
dead, his opinion ıs not available 


As regards items (1), (1) and (mt), ıt 1s generally agreed that these 
are mere aids to digestion 


Thus Calvert says that (:) 1s for assisting digestion of mulk, and 
(it) should assist digestion and may be used to correct srregularities arising 
from morbid and irritating conditions of the stomach (Vol 2, p 216, 
ll 13-18) 


Major Thomas says likewise that (1) ıs added to milk to make ıt more 
easily digestible, and (n) also 1s to aid digestion both would be suitable 
for intervals of biliary colic (Vol 12, p 342, Il 14-17) As regards item 
(#2), Pep Powder fresh, he does not understand what ıt means, and there 
is no dosage here (sbid, p 342, l 25-26) 


Col Denham White was not asked anything about this prescription 


Col MacGulchrist says that both () and (x) should go together both 
are for purely gastric indigestion and would not be prescribed in a case of 
impacted gall-stone Citrate, he explains, is usually added to milk to form 
a fine curd imstead of a coarse curd, and pepsin ıs a substance which the 
stomach produces to digest protem and ıs given as an aid to the stomach 
to perform its normal duty (Vol 9, p 346, ll 1-6) 


‘Dr Bradley gives the same opinion Item (1) is to provide easily 
assimilated food—usually given ın gastric irritation, and item (n) 1s also 
to aid gastric digestion Nobody will prescribe either ın a case of ımpacted 
gall-stone, unless by coicidence the'patient has severe indigestion, but it 
1s not a treatment of gall-stone ‘There 1s no cross-examimation on this 


None of the doctors 1s asked if the soda citrate with milk or the pepsin 
could be given to a patient in a-state of collapse 


_ As regards the “armoury”, Col Calvert agrees that the first three items 
in 1t, “Atropme Tab”, ‘Strychnine Tab” and “Digitalis Tab” are cardiac 
stimulants (Vol 2, p 222, U '3-5) 


t 

The only other evidence on this ıs that of Col MacGilchrist In exami- 
nation-in-chief he gives a fairly full explanation of the use and action of the 
different items Atropme tablets, gr 1/100 each, are used usually for hypo- 
dermuc myection combined with morphia tablets, the object of atropime being 
to protect the heart against the action of morphia Morphia is used to 
alleviate pain due to whatever cause, and such pain, he admits, usually 
occurs in biliary colic also As regards the strychnine tablets, 1/30th of a 
gram, he says it ıs a very big dose, specially for hypodermic injection, and 
particularly after the quinine ‘and arsenic pills The dose by the month 
19: 1/64th to 1/16th of a gram, and a hypodermic dose would be much smaller 
Action—stimulant of the nervous system The quimme and arsenic puls in 
Ex 51 (a) contamed strychnine, and 12 pills contained almost a fatal dose. 

7 
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The point ıs that strychnine here in this prescription, stem (:v) of Ex 51 (b), 
is a very large dose Digitalis tabloids, 1/100th gr, are for hypodermic 
injection, the action 1s entirely heart-stimulant Ether pure, half an ounce, 
by hypodermic injection, would be a suitable medicine for collapse By 
imbhalation, just as chloroform, it will relieve convulsions and spasms He 
pomts out that no directions are given in this list of drugs as to how they 
are to be administered, or how many are to be supplied ıt only gives the 
dose of each (Vol 9, p 350, 1 30—p 351, 1 12) In cross-examination this 15 
what Mr Chaudhur1 put to the witness — 


“Q —Would this (sic) mght in getting these tablets for an emergency? 
A —Yes 

Q —To provide agaist collapse or to treat a collapse? 

A—Yes, some of them 


Q—Take the item “‘strychnine tablet” A doctor using hypodermic 
syringe could use one half of that? 


A—Yes” (ibid, p 360, Il 6-12) 


(5) Re Prescription No 5 (8th May)—Ex 51 (c) 
(Vol I, p 281) 


This 1s Calvert’s third and last prescription and contains two medicines, 
(:) a spirit ether mixture, and (n) opium pills According to the doctors, 
the first ıs for collapse, and the second ıs said by the defendants’ witnesses 
to be a substitute for morphia injection, while the plazmtitff’s doctors say 
that ıt ıs a medicine to check diarrhoea 


1 Calvert admits that item () ıs a stimulant mixture given when collapse 
commences As regards item (n), ıt was put to him if ıt was a medicine 
for stopping hemorrhage he first tried to avoid an answer by saying 
that im this particular case the hemorrhage as hemorrhage was of little 
significance except as pointing to the danger withim, and then on the 
question being repeated, said— 


“A—Yes ıt was—for if retamed, ıt would check the spasm and 
relieve the cause of the hemorrhage which would then cease 
of itself” 


He did not agree that opmm bemg a cardiac depressant was contra-mndicated 
wm case of collapse (Vol 2, p 214, U 17-30) Later, on being questioned 
whether any of the medicines ın his three prescriptions were prescribed for 
the paroxysm im biliary colic, he wanted to convey that the stimulant ether 
mixture and the opium pills were given as ‘‘substitutes for the real treat- 
ment”? (bid, p 215, ll 32-35) He was asked if he had any authority for 
saying this, and if he thought that this medicine taken by the mouth could 
remove the stone His answer was 


“A —I have previously stated that I am not aware of any medicine 
which would remove gall-stones For this a surgical operation 
as necessary No doubt, we hoped, and that ıs the utmost we 
could hope for, that the stone would disengage itself and pass 
onwards or backwards into the gall bladder with the subsidence 
of the colic” (ibid, p 216, U 1-11) 


In re-examination he tried to expla that by “the real treatment” he 
meant morphia administered hypodermically, as under such admumistration 
one was certain the patient received the full dose of morphia (bid, p 223, 
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ui 32-37). Earlier, he said ın cross-examimation that the prominent ‘symptom 
am an attack of biliary colic for the relef of which treatment was indicated 
was pam, and the drug indicated opium, and he referred to opium being 
given to the Kumar by this prescnption It was put to him on the authority 
of Burney Yeo (which he was prepared to accept as good authority on biliary 
colic in 1909), that morphia and opium had the effect of dimimishmg the flow 
of bile, and that therefore m such cases chloroform inhalation was better or 
hydrate of chloral given per rectum He agreed with the statement as to the 
action of opium on bile‘ secretion, but said that when a fatal issue was at 
stake, the secretion more or less of a few drops of bile was a matter of 
adifference (sbid, p 218, Il 8-29) 


The effect of Calvert’s evidence seems to be this the spirit ether 
mixture 1s a stimulant for collapse, while the “Ext Opu” pills ıs a substitute 
treatment for paroxysm in biliary colic, which by checking the spasm might 
relieve the cause of hemorrhage Opium might no doubt affect the secretion 
of bile or depress the heart ın a state of collapse, but ui extreme cases risks 
must be taken : 


1 r 
According to Major Thomas, this prescription indicates fatness or 
collapse, but not necessarily that ıt ıs severe The first medicine in it has 
nothing to do with diarrhoea, while the second may or may not be given to 
treat diarrhoea, but there is no indication of profuse diarrhoea (Vol 12, p 341, 
U 19-28) Item (u) ın this prescription could be given instead of morphia 
and atropine im injection A : 


In cross-examination he tried to resist the suggestion that “Extract Opn” 
1s given to check diarrhoea — i 


“Q —Kındly look to the second prescription on it, Ext Opu and so 
forth Do you know that Extract Opu 1s given to check diarrhoea 
among other things? 


A—It might be given, but I do not think it 1s feasible 


Q —Belladonna—would that have the effect of checking tenesmus? 
A—It might 


I am very familiar with Hale White’s Materia Medica I agree 
with’ this ‘ 

‘Opium ıs invaluable for stopping many varieties of diarrhoea’) 
but I would use ıt for a temporary purpose, such as gomg to 


pictures In other words, ıt 1s a most unscientific way of stopping 
diarrhoea ' ‘ 


Q—Was that opinion ın vogue in 1909? 


A I cannot say what, the opinion was in 1909, but I am inchned to 
think that it was “the same, as the principle 1s that ın diarrhoea 
you do not stop but eliminate” (bid, p 349, Wl 14-27) 


As regards item (1), he agrees with Calvert that tts a stimulant given when 
collapse commences, but adds that ıt might be given in other conditions also : 
what the “other conditions” are, he was not asked in re-exammation to 
explain (tbid, p 349, H 28-30) ; 


Col Denham White also said that item (i) in Ex 51(c) does not indicate 
diarrhoea at all (Vol 17, p 158, U 13-15) As regards item (11), ıt was given 
to relieve stramming at stool or‘ grping, and 1f the patient refused hypodermic 


injection for pain of biliary colic, ıt would: be a substitute only as a second 
best (:bed, p 159, Ul 1-4) i ; 
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Col MacGilchrist says that the Spirit Ether mrxture is a prescription for 
collapse, for a failing heart, and represents a later stage of the treatment than 
Calvert’s previous prescription, Ex 51(e)—(the mag carb mixture) (Vol 9, 
p 345, ll 33-34) The Ext Opu pills, mm his opinion, probably indicate that 
they were given to ‘check diarrhoea and tenesmus or griping (ibid, p 344, 
I 23-24) 

Dr Bradley ıs quite definite that stem (1) 1s for collapse, and item (1) 
would be given to control severe diarrhoea Taking the two prescriptions 
together,, his idea 1s that the diarrhoea was so extreme.as to produce collapse, 
or the condition which called for the second prescription on Ex 51(c) would 
indicate that the patient had collapsed as the result of diarrhoea, or the loss 
of fluid as in cholera ‘The condition indicated by the second prescription 1s 
the cause of the collapse He noticed from the druggists’ serial numbers 
that between the time of Ex 51(e)—Calvert’s mag carb muxture—and this 
prescription, the chemist had only put up three other prescriptions, so that 
the collapse must have occurred fairly soon after writing up Ex 51(e), assum- 
ing that the chemist had a busy day (Vol 11, p 349, ll 14-30) He would 
not prescribe either this or any of the other two prescriptions of Calvert for 
intervals in biliary colic (sbid, p 352, Il 36-37) In cross-examination he 
stated that thé ingredients in the first prescription did not indicate any bowel 
condition at all (:bid, p 363, Il 36-37) He was further asked, supposing the 
patient had refused hypodermic injection and he had’ pam, if it would be 
reasonable to prescribe this opium and belladonna, and he said, “logically it 
would be” (:brd, p 364, ll 31-35) i : 


The learned judge ‘has again correctly summarised the evidence on this 
prescription in Vol 18, p 342, il 18-28 


(6) Re Prescnption No 6 (8th May)—Ex 51(d), 
(Vol I, p 283) 


This 1s the very last prescription for the second Kumar and 1s by 
Dr Nibaran Chandra Sen, contaming three items ‘The first appears to be 
a liniment of soap and mustard, to be rubbed all over the body with ginger 
powder The second ıs a limiment of chloroform and belladonna with direc» 
tions to he applied over the stomach The third is not a medicine, but a 
kind of cloth inter-woven with small pieces of sponge, rendered water-proof 
on one side, which when moistened with water 1s used as a poultice 


Calvert was asked if item (1) was for collapse ged comatose condition, 
and he said this was an endeavour to restore a failing circulation As for 
item (11), 1t was a medicine to relieve any local pain, and ıt was probably 
given to relieve pain of the stomach, as these were the directions in the 
prescription (Vol 2, p 216, ll 20-25) 


Major Thomas 1s, of opinion that the “lnt saponis” prescription does 
not necessarily indicate muscle cramps, and by no means indicates that the 
patient must have been suffering from arsenic poisoning Asked if it 18 
commonly used in cholera cases, his answer 1s that he does not see why 
it should be, though he can imagine it 1s possible to use it for rubbing the 
limbs ın cholera (Vol 12, p 342, 1 28—p 343, 1 4) As regards the chloro- 
form belladonna liniment, he thinks that 1f the case was one of biliary colic, 
it might have been applied or rubbed im the abdomen to relieve pain The 
third thing im the prescription 1s spongiopiline, being just an absorbent to 
apply a limiment over a skin surface (bid, p 343, Il 8-15) 


Col Denham White saidin examination-in-chief that the lmment con- 
taining ginger powder was prescribed to relieve cramps or to increase warmth 
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of the limbs Occasionally he had cholera patients rubbed with ginger, but 
cramps occurred also im “biliary colic, and im‘'support of this statement he 
cited a passage from Sajon which runs thus —‘'Iwo cases suffered from 
eramps, ‘which were probably connected with disturbance ın the celiac ganglia 
and the abdominal sympathetic” He took it that these were cases after 
puccessful' operation, but said that the'point was rather obscure (Vol 17, 
b 159, 16-19 and U 5-13) ° eget oe 


tho ; ‘ mone, "i 
Col MacGulchrist says that item (i):1s generally used, in cholera for 
cramps of the muscles of the legs Such cramps occur also im acute arsenical 
poisoning, and are, due to loss of fluid from the body He does not think 
anybody would ;ever prescribe ıt in gall-stone there 1s no loss of fmd im 
gall-sténe to cause cramps (Vol 9,,p 346, ll 9-15) ,In cross-exammation he 
repeats that this prescription 1s not for collapse but for cramps, and 1s 
typically'used for cholera cramps: Cramps do not occur after a shock, but 
only ım case of loss of fluids they are due to the fact that the muscles are 
de-hydrated (bid, p 360, 11 14-19) As regards item (u), he says ıt would 
be useful in pam on the stomach, which and the rectum are the two parts 
specially irritated and mmflamed by arsenic ‘This also he would: not prescribe 
in. gall-stone, ın which the stomach ıs practically unaffected In biliary colic, 
he pomts out, the pain ıs ın the mght hypochondrium, that ıs, an the region 
below the ribs on the right side’ The pam of biliary colic radiates towards 
the back and the right shoulder, and is not over the region, of the stomach 
(ibid, p 346, I 17-32 and p' 358, I '11-21) He was asked ın cross-examina- 
tion 1f m biliary colic it would be wrong to apply a liniment over the stomach, 

and his answer was as follows — as 


` 


, “A —Yes, the lnıment should be over the right hypochondrum I 
l would ‘write on the prescription “To be apphed'én the right hypo- 
chondrinm”, xf necessary, and I would’ show the part to the rela- 
tives and mark it, 1f no ‘doctor ıs present, and after explaining, 

| Would wite "to be ‘apphed as dirécted”’’ ` 


te fe in' the prescription 
It- would be wrong to say 'fto be applied over the stomach”, 
: ,+ even if an attending physician is present” | , i 


t Ly t 
, The third item im, the prescription, spongiopiline, he explains, 1s some- 
thing like felt, but white, used by surgeons, usually for hot fomentations, 
soaking it ın hot water,,and ‘applying ıt to the paiiful part, and covered over 
i napu sheets to prolong its action as'a fomentation (bid, p 347, 
PBI) a ' i i ' 


mai ) 1 a! “i \ i ‘ 


i Dr" Bradley says that the first prescription 1s' for cramps" in lumbs— 
commonly used'in cases of 'choleré, and thé' second 1s'for pain and discomfort 
m the stomach ‘he would 'nót' prescribe ether ın a case of impacted gall- 
stone (Vol 11, p 350, ‘ll 30-36) ' In cros§-examimation it“is put to’ him that 
this prescription 1s used to restore circulation,’ when’ arly massage 1s required 
to be done for the purpose;’ and he say$'that ıt 1s given to relieve the con- 
traction and painful spasm 1h ‘cholera He ‘does not' suggest that because 
there was'this prescription, ‘there ‘must haye been syinptoms of cholera, but 
he adheres to thé statement that it 1s a prescription commonly used m cholera 
(bid, $ 364, ll 5-15) He'agrees that the ċhloroform and' belladonna prescrip- 
tion '1s a proper one for relieving pain in the' stomach (ibid, p 365, U 1-2) ' 

1 è $ ` F t E 3 w 


The learned jūdge’s:summary of the evidence regarding this prescription 
also appears to be fairly correct. (Voll 18, p, 342, 1 29—p' 343, 1 16) 5 i 
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STORY OF POISONING—HOW FAR A MATERIAL, 
: PART OF PLAINTIFF'S CASE 


Having regard to the divergent cases made by the partes,—bihary colic 
on the one hand and arsenic poisoning on the other,—I feel bound to repeat 
that the. prescriptions produced by the plaintiff, which were admittedly all 
the prescriptions made for the second Kumar, cannot but be of the utmost 
significance, and these must doubtless be read with the telegrams, copies 
whereof were again produced on behalf of the plamntff In one sense the 
question as to what the Kumar died or was taken to have died of, may be 
said to be 2mmaterial, except perhaps ın so far as 1t may affect the pro- 
bability of the story told on one side or the other In other words, while on 
the one hand the chances of a patient passing into a condition which may 
easily be mistaken for death may be supposed to be less in a case of biliary 
colic than ın that of arsenical poisoning, it may be said, on the other, that 
a patient having had a collapse on account of arsenic poisonmg 1s more 
likély to recover from the action of rain and open air than one suffering from 
bihary colic Counsel for the plaintiff in fact put the following question to 
Col MacGilchrist — 


“Q —Suppose the patient had a collapse on account of arsenic poison- 
img and his body had been removed to the cremation ground and 
all this in Darjeeling, fully covered up from head to foot, 
could open air and a touch of rain bring him back to conscious- 
ness? 


A —If the dose was not fatal, time alone would do so It 1s only a 
matter of tıme ” (Vol 9, p 347, U 20-25) 


It does not appear that there was any cross-examination on this point. 
Dr Bradley was similarly asked ıf open air or the touch of rain would have 
the effect of reviving a patient who had had a collapse on account of arsenical 
poisoning, and his answer also was, “Not of itself Time, 1f ıt was not a@ 
fatal dose, would revive him” (Vol 11, p 354, Il 29-33) I do not find any 
cross-examination of this witness either on this part of his evidence 


Mr Chaudhuri suggested before us that the story of arsenic poisoning was 
an invention of the plaintiff made for a definite purpose, namely, to account 
for the presence of a cyst under his tongue and explain away his defective 
and halting manner of speaking Bengali, and above all, to furmish a basis 
for his case of alleged loss of memory As regards the cyst and the alleged 
difficulty of speech, Mr Bankim Mukhery1, jumor counsel on behalf of the 
plaintiff, stated to us (on the 15th December, 1938) that the plaintiff would 
not make the case that any difficulty of speech or any lesion or morbid con- 
dition of the tongue was caused by or resulted from any administration of 
poison Whether any inference should be drawn against the plaintiff from 
the fact that he was abandoning ın this court a case he is supposed to have 
made at the trial is another matter, but this shows quite clearly that neither 
the cyst nor the impediment in speech was a circumstance which necessitated 
a false case of poisoning being made So far as loss of memory 1s con- 
cerned, Mr Chaudhun admitted that ın the present imperfect state of scientific 
knowledge on the subject ıt could not be asserted with confidence that such 
a phenomenon was theoretically imposstble the only question was whether 
the alleged loss of memory was or was not a fact, however it might have been 
caused Personally speaking, I am not at all satisfied that ıt was essential 
for the plaintiff to have made a story of arsemcal poisoning, if ıt was not 2 
fact, ın order to bolster up an} material part of his case 
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Nor am I prepared to accept the other suggestion that the story of poison- 
ing was an after-thought on the part of the plaintiff In the plait, ıt will 
be observed, the plaintiff made a definite allegation of admunistration of 
poison in the course of his treatment at Darjeeling, and further stated that 
as a result thereof, ‘‘his memory of the past was almost effaced” (Vol 1, p 120, 
paragraph 2) In ius memorial,to the Board of Revenue, Ex J, (Vol III, 
p 92), he did not expressly mention poisoning as the cause of his suspected 
death, but merely referred to the fact of his being carried to the cremation 
ground when lıfe was not yet extinct, and to his body bemg picked up from 
there and carmed away by some sannyasis, and he also alleged “a complete 
forgetfulness” for some time “of everything connected with the previous years 
of his hfe owing to this’ crisis in his hfe” (paragraph 7) Later on, however, 
speaking of his being recognised by his relations and others as the second 
Kumar on his return to Jaidebpur, notwithstanding that his voice was 
“affected”, he definitely stated that this defect m the tongue was due to 
arsenic poison at Darjeeling (paragraph 14) The defendants’ own evidence 
shows that the story of poisonmg was actually ın circulation at Jaidebpur from 
quite an early stage after the declaration of identity by the plamtıff, and this 
will appear also from the proceedmgs in the Defamation Case of 1921 m which 
this story was largely canvassed As ıs pomted out in the judgment of the 
High Court in this case, Emperor yv Purna Chandra Ghose, (28 CW N 579 
at p 583), the trying Magistrate, as a result of considering the prescriptions 
given for the treatment of the Kumar, came to the conclusion that none of 
the prescriptions were for, biliary colic, and after considermg the Kumar’s 
symptoms, he diagnosed these as symptoms of arsenical poisoning resulting 
from some medicine which he concluded from the evidence had been prescribed 
and given to the Kumar by the complamant Dr Ashutosh Das Gupta If it 
be supposed that this was a false story first started at that time and was 
the origin of the case which the plamtiff afterwards came to make, there 1s 
ho explanation forthcoming as to how the plaintiff could have derived sufficient 
knowledge or information of the events at Darjeeling at this stage to be able 
to concoct such a story which was not only plausible but even possible 


For the purpose of discrediting the plaintiffs case of poisoning, 
Mr Chandhur: relied upon his cross-examination of the plaintiff on the point 
which may, be set out in full 


s 


“Q —When did you know you were poisoned? 


A—I never mentioned poison Doctors said that arsenic poisoning 
may have such effects ‘This I heard after my arrival at Dacca 
I do not remember in what month or year 


$ 


Q —You do not want to say that anybody tried to kill you by poison ? 


A—TI can’t say I do not know I can’t name a single doctor who 

told me about the effects of arsenic From the state of my body 

I can conjecture what had happened—that there was an attempt 

to poison me and kill me ‘The sannyasis did not tell me They 

did not give me an emetic to make me/vomut 1t out I told this 

to nobody I did not tell this to Jyotirmoyee If anybody says 

that I said so, he 1s wrong No witness on my side said that 

t poison had burnt my tongue I told nobody that poison had burnt 

my tongue The sannyasis did not tell me so Nobody told me 
what poison it was 


104 


BHOWAL CASE 


Q—You know “‘arsenic’’? 


A —It 1s a poison 
I did not see the prescriptions made for me I did not tell any- 
body that I spat out the poison and ıt burnt somebody’s cloth 
I did not spit out the poison The word “arsenic” ıs English 
Its Bengali ıs bish I can’t say what bish I do not know shankha 
(white arsenic) or sheko bish (arsenic poison) 


Q—Do you know that arsemic does not burn? nt 
A—No 

Q—It produces no burning sensation im the chest? 

A —I don’t know 


Q—Directly you took the medicine, your chest' burnt? 


ie 


A —Can’t say 
I got restless after taking ıt, and my chest burned and I grew 
restless I got these a Tittle after | My chest burned first, and 
then I got restless and I said “Ashu, what have you given me?” 


Q —Dıd you tell anybody that poison altered your voice? 


A —This I understand myself, but I did not say that in the memorial ”, 
(Vol 4, p 161, 1 21—p, 162, 1 17) 


Further on— 


“Next day (1e 7th May) I was not so (ze unconscious), but at 
night Ashu doctor gave me medicine and I felt the burming sensa- 
tion ‘in the chest three or four hours after and said “Ashu, what 
have you given me?” Next day I had blood stools and after 
that I became unconscious When I got the burning sensation I 
felt vomiting tendency and I screamed and I said “Ashu, what 
have you given me?” Next day, as I said, I had blood stools” 

(ibid, p 170, I 8-13) 

Again, 

“I noticed the nodule underneath my ‘tongue when I regained 
consciousness Directly I talked to people and felt my tongue was 
heavy I talk as usual, but there 1s atka atka (a certain impedi- 
ment) The sur (tone) 1s not distinct I felt that my 
tongue was heavy I did not feel any difference ın pronunciation 
or voice” (bid, p 171, U 8-14) 


The plaintiff's statement in examunation-in-chief may be also given m 


full — 


“At Darjeeling I was keeping well Then I got ıll I got ill 14 
or 15 days after my arrival at Darjeeling It commenced by my 
having flatulence at mght : It was towards the end of the might 
I spoke to Ashu doctor then about 1t—that night In the morning 
he brought a European doctor He prescribed a medicine I took 
it that day (6th May) Next day also I took it, ıt did me no good 
Then at mght—(when read over, adds ‘at 8 or 9 Pm ’)—Ashu 
doctor gave me a medicine He gave it ın a glass (shows a small 
glass) It did me no good As I took ıt my “chest” burned and 
I grew restless These symptoms appeared 3 or 4 hours after 
I took the medicine And I began to scream (chiithkur parte 
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' Jaglam, a‘Bhowali Bengal expregsion). No/dottor came that night 
Next motnimg (8th May) I: passed :blood stools—the motions were 
ın quick succession. My, body got. feebler Then I got uncon- 
scious I,do not know whether any doctor came to me, till that 
1 , moment boop F 1 rand : i “sa 


'What happened after ‘I bédanié unconscious I dó not know” 
n T : ‘ Gbg, $ 101, 0 13-27) 


Speaking for myself, I do not see anythıng in the plarhtiff’s ' cross- 
examination which at all tends’to'shdke the account he gives ‘The: account 
stands as a simple and consistent story with no inherent improbability ın ıt 
and with no attempt to embroider it with false details which he could not 
speak to from personal knowledge’ It gives his present recollection of facts 
which were within his‘own experience up to 'thé'moment 'he”lost conscious- 
ness He describes the symptoms as'they' occurred,’ without ŝeemg the pres- 
criptions He suspects poisoning, but this 1s only a conjecture frorn the state 
of his body Qute honestly he says he was not ın a postition to assert that 
anybody tried to kill hım by poison He never mentioned poison,’ which 
means, he never complained of poison at the time Dr Ashu gave him the 
potion’ which produced ‘the effects he describes Much less'did' he mention 
arsenic himself, but only learnt' ftom doctors afterwards’ that arsenic-poisonmng 
mught have such effects He cannot name any of'the doctors:who’ told him 
so,‘nor does-le'remembet ın what month or year-he heard!-:t, ‘but that does 
not mèan that'his statement must‘be false He told nobody 'that poison had 
burnt his tongue or that he had'spat'ıt dut He doés not know that “arsenic 
does not burn”, nor that it'produces‘no burning senSation’ im the chest” 
He 1s content merely to state Pee aud he got restless as 
well, and yomited, and that amed jn pain, but,no doctors came,—a, 
fact wwhich,_as will be seen fate, “yetcived, unexpected” -combrmarion rom 
Satyencranate Banerjee hinisélf. as also-from—Dr-_Ashutosh Das, Gupta a ough 
this had to be wrung out of them after strenuous “resistance on their part” ' 
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Mr Chaudhuri suggested, before us that the first case which, the :plaintiff 
made regarding the poison was that ıt wasa corrosive poison, and that this 
case persisted, right through trll..the, plaintiff,,came into ‘the box ,when 
Mr“ Chaudhur: for the first time put,-1t, to him,,that arsenic. was +a, metallic 
poison and could not corrode After this, he said, that case ,was, dropped, 
There ıs obviously nothing im this point Whether arsenic does or does not 
burn, the fact 1s‘ incontrovertible that’frotn the first móment a case of’ poison- 
ing was made, it was “‘potsoning by arsenic "Mr Chaudhuri referred to the 
evidence of some witnesses, oni the playntiffis,;stide who were exammed before 
the plaintiff himself and who no doubt told a story:of a poison which had 
produced marks of burning on the cloth and the skin of one Sanf Khan, an 
up-country Muhammadan orderly of the’ Bhowal Raj, who had! admittedly 
gone to Darjeelmg with the second Kumar It will be seen, however, that 
these witnesses did not purport to, give the version of the plaintiff, but merely 
related a story which they heard or overheard Sarıf Khan narrating to some 
other 'persons,—neither Sarıf' Khan nor any of these persons having been 
called as witnesses ın the case’: ‘ | ! OD 


The first of such witnesses ,18 Ananta Kumari’ Devi, ‘prothér’s widow of 
Akshoy Roy, the man who 1s said to have been sent out ın quest of the 
second Kumar, and one of the,earliest witnesses of the plaintiff to be-examined 
on commission (Vol 1, pp 464-504) She says that, shortly, after, the return 
of the Darjeelmg party to Jaidebpur, she overheard a conversation between 
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her husband and Sarif Khan, ın the course of which Sarf Khan 1s supposed 
to have told a story which 1s thus recorded m the evidence — 


E “A poison or something like that was admmıstered to Mejo Karta 
(meaning the second Kumar), saliva began to ooze out of his mouth; 
just see it had fallen on my cloth please look here, my cloth has 
been burnt, a blister has formed on my thigh by its falling upon it; 
saying this, he showed a burnt place in the cloth and the blister” 


The witness adds— 


“I also saw that from a place outside ther view” 
(bid, p 471, Il 24-28) 


She elaborates the story ım cross-examination (bid, p 491, Il 9-34) 


The next witness is Mokshada Sundari Devi, mother of two of defen- 
dants’ important witnesses, Saibalin1 (on commission) and Pham: Bhusan 
Banerjee, DW 92, who reports a similar conversation of Sarıf Khan with 
Rani Satyabhama Devi This is the account she gives of what Sanf Khan. 
told the Ram — 


“Satya Banerjee was present there Ashu doctor admınıstered the 
medicine to him some portion of the medicine the second Kumar 
took and some portion he sputtered away with this sputtering of 
the medicine the Kumar said, ‘What have you admimistered? What 
have you administered?’ Some portion of that medicine fell on the 
Kumar’s bed, and as Sarif Khan was ın front of ıt, some portion 

' fell on the cloth he was wearing and on his garment” 


The witness adds, “Satuf Khan showed tus cloth and garment which 
seemed to bear marks of scorching at places” (Vol 2, p 11, U 22-30). 
She speaks only about stains on Sarif Khan’s cloth, and not of any marks 
of scorching on his skin 


Another witness of the plaititiff, also examined on commission, referred 
to m this connection, 1s Satya Dhenu Ghosal, a barrister-at-law and a 
member 'of the Calcutta Bar, ‘whom Mr Chaudhuri spared by saying that 
he was not a lying, but only a “partisan”? witness Hus evidence 1s that 
the plaintiff told him that he had been poisoned and that was how he had 
come by the injury to his tongue 


“Q—Do you mean that in order to eradicate the poison somebody had 
to perform a surgical operation on his tongue? 
A —He said that the injury ‘came to be there due to poison, there 
was no operation 
Q—That is, that the poison itself, by its action had corroded his 
tongue? 
A —I suppose he meant that when he said that ıt was due to poison 
Q —Y¥ou understood from what he said that the action of the poison 
on his tongue had caused this injury? 
A —Yes, I understand that from what he said” 
(Vol 4, p 9, Il 6-18) 


‘This ıs not evidence that the plamtiff had told the witness that lus tongue 
had been corroded by the poison, but 1s only the witness's interpretation of 
what the plaintiff had told him 
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The next witness 1s Surendra Mohan Adhikar, P W 2, who says that 
on his asking the plamtif why his ‘speech was mdistinot, the plaintiff said . 
“Some medicine was administered to me and that.1s how my tongue 1s like 
this’ From his impression of what the plamfuf said, the witness could not 
say that if any of the other witnesses of the plamtiff had said that the 
plamtrff’s tongue was corroded as the result of the poison, ıt would be untrue 
(Vol 4, p 35, I 34-41) Another witness mentioned by Mr Chaudhuri, 
Radhika Mohan Goswami, PW 4, merely says “I heard ıt said that poison 
had thickened his tongue” (Vol 4, p 51, 1 3) ; 


' One really fails to understand how on the strength of,,this evidence 1t 
1s possible to discredit the plaintiff’s story of arsenical poisoning, on the 
ground that he had made'a different case earlier. There 1s absolutely 
nothing in the statements of the witnesses referred to by Mr Chaudhuri 
which shows that the plaintiff had told any of them'about a corrosive poison 
I am not sure that the tale’ said to have been ‘told by Sartf Khan is evidence 
at all ın any case I should not be prepared to accept this as a part of the 
plaintiff’s case merely because the story ıs repeated through’ the mouth of 
some of his witnesses It ıs perfectly clear, ın any view, that there 1s no 
basis for the suggestion that Mr Chaudhuri by his'cross-examination caused 
a change in the plaintiff's case, for, before Mr Chaudhuri put ıt to him that 
arsenic was a non-corrosive’ poison, he had im fact already denied having 
told anybody that poison had burnt Ins tongue I may perhaps add what ıs 
only common sense to suppose that xf the plaintiff was minded to make a 
false case, this would be all the more a reason for his adhering to a uniform 
story throughont i ' j 


It may be pointed out m this connection that Jyotirmoyee ‘Devi ım her 
cross-examination said — 


“I did not hear of the name of the poison It ıs not a fact that we 
invented the story of Sarif Khan and of arsenic’ (Vol 8, p 365, 
I 29-30), 


upon which Mr Chaudhur put her a question which, as I read it, really 
implies that arsenic was the orginal story,—quite the contrary of his present. 
suggestions 


“Q —And having now grasped that arsenic does not burn or injure the 
tissues, you are now grumg up that tale? 


A —It is not true” (sbid, I 31-33) 


In any event, ıt seems to me,unthinkable, having regard to the fact that 
arsenic poisoning had been definitely alleged ın the Defamation Case, that the 
plaintiff, though, as I hold, he cannot be made responsible for all that the 
defence might have said, in that case, should be making a different case in 
the present suit, particularly as he seeks to rely so strongly on the very 
prescriptions on which the charge of poisoning, was based in that prosecution 


e 
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CYST ON THE TONGUE 


I might perhaps add a few words here regarding the cyst ıt 1s admitted 
that the second Kumar, had none, while the plaintiff;has a small growth of 
about the size of a split pea under the tongue Mr Chaudhuri referred to 
the evidence of two of plaintiff’s earlier witnesses to show that the case at that 
Stage was that this growth had been caused by poison One of these witnesses 
1s Surendra Mohan Adhikar, PW 2, already referred to, who merely 
Stated —“I asked him (plaintiff) why his speech was indistinct Plamiff 
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said - ‘Some medicme ‘was administered to me and that 1s how my tongue 
1s'like this’ ?* (Vol *4,°p- 35, ll: 33-35) There 1s nothing said about the cyst 
The other witness 1s -Bepim Behari Chakraberty, PW 1, from whom 
Mr Chandhuri elicited, only ‘this.in cross-examination — 


“Q—He (plaintiff) said that this difficulty of speech was due to the 


F fact that he was poisoned? _: : 


t7 +» A—Yes, he said so : aoo oe 


He said that poison had numbed the’ tongue He did not 
' t € say whether the poison. had burnt lis tongue I did not hear 

that the poison had produced a tumour. He said that the poison 
ot had thickened the tongue ”: (Vol 4, p 30, Il 8-14) 


Here, ‘again, there 1s no, statement ‘that the cyst had been caused by the 
administration of poison :Plamtıff’s own evidence on the pomt has been 
already quoted, which 1s to the effect that he noticed a nodule underneath his 
tongue when he regained consciousness and felt that his tongue was heavy 
(Vol 4, p 171, ll 8-9 and 11-13) Col MacGilchrist was merely asked ın 
cross-examunation about the possible period of growth of this tumour, and 
ers suggested that ıf ıt was a gumma, ıt might take two or three weeks, but 
1f at was cystic, which probably ıt was; ıt would take 5 or 10 years (Vol 9, 
b 360, 1 26—p 36], 1 8). His statement ın examination-n-chief was that, a 
growth hike this ‘would affect speech and affect tone also (ibid, p 350, Il 6-7) 
Dr Bradley, again, simply stated that the cyst would affect articulation, but 
not voice sufficiently (Vol 11, p 354, 1 28) “In this state of the evidence, at 
seems doubtful if the plaintiff can be said to have made a definite case 
ascribing the growth of the yst to’ poisoning, but ın view of the statement 
already referred to, made by Mr Chatterjee’s learned junior on behalf of 
the plaintiff, ıt 1s perhaps not necessary to pursue the matter further The 
plaintiff’s case still remains that the cyst, however ıt might have been 
caused, 1s certainly one of the factors which account for the plaimtiff’s “speech 
disorder’? It ıs necessary only to call attention to the part of the judgment 
where, the learned judge deals with the matter (Vol 18, p 416, Il 20-40) 


1 NATURE AND COURSE OF ILLNESS 


I may pass on now to a consideration ‘of the first of the topics in the 
Darjeeling ‘chapter I have indicated, namely, the nature and course of: the 
second Kumar’s illness . 


- The difficulty of arriving at a certan conclusion on the subject need not 
be mimmused, having regard specially to the long lapse of time which has 
supérvened Fortunately, a few contemporaneous documents have been 
preserved, which should doubtless be of great value so far as they go, but 
it so happens that they do not all speak with the same voice, and an attempt 
to reconcile them with the case of one party or the other is by no means 
an easy task It 1s indeed not without significance that while the defendants 
seek to rel} maimly oh Calverty’s condolence letter of the 10th May, 1909 and 
lus death certificate of the ‘7th July, 1909, the plaimtiff should take lus stand 
on the telegrams and prescriptions and also on the letter which Calyert wrote 
to Iindsay on the 3rd ‘August, 1921, a letter which, as already pointed out, 
was admittedly in the defendants’ possession, and was actually shown by 
them to Calvert before he came to depose, but which they would still not 
produce during the exammation of the witness As regards the oral 
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evidence, the plaintiff has:only his owi testimony to rely on, and he:relies 
on'it, whereas the defendants have. examimed . a number of witnesses, but 
would jettison a’ great».deal of ‘this evidence .themselves This. body. .of 
evidence, however, is there, and ıf the defendants have chosen to putrinto 
the box witnesses whose statements they are not prepared to accept,: that 1s 
undoubtedly a fact which the court will be bound to take into ,account in 
trying to arrive at its conclusions . Besides two of the doctors who treated 
the Kumar, Col Calvert, the consultant, and Dr Ashutosh Das Gupta, the 
attending physician, the defendants’ witnesses include Bibhabati Devi herself, 
her brother Satyendranath Banerjee, Bepin Behari, De, the khansama, 
Birendra Chandra Banerjee, the personal clerk and alleged relation of the 
Kumar, Anthony Morel, the Indian Christian employee, Shyamadas Banerjee, 
a cousin of Satyendra, and Jagat Mohini, the nurse who attended only on 
the last day of the xllness 


nye i T 


Mr Chaudhurı urged before us with great force, as`he had done in the 
court below, that the attending physicians were the best''persons 'to speak 
with authority‘on the symptoms of ‘the patient, and he should, therefore, 
have no right to complain, 1f the plamtıff sought to rely on the evidence of 
Col Calvert or Dr Ashutosh’ Das Gupta‘un support of his case on matters 
on which he had no substantive evidence of his own to offer Paradoxical as 
ıt may seém to be, the fact renias that the planti’ ' case as regards the 
nature and course of the illness rests very ‘largely'on the evidence of the 
defendants, and 1m proof of certain material‘ facts Mr<‘Chatteryee has, in 
particular, called in aid the statements of Dr, Ashutosh Das Gupta, as I think 
he was entitled to do He was a witness who was deliberately trying to keep 
back the truth, and xf, such a witness, said Mr Chatterjee, was forced to 
make certain admissions ‘under the” pressire of cross-examınatıon, these 
certamly constituted the, most ‘valuable “evidence, in the plaintiffs’ fayour, , and 
this could not be discarded sumply ‘by, saying, : as Mr, Chandhur1 wanted to say, 
that at was the evidence of an unreliable’ person Mr, Chaudhuty’ s apologia 
for, this witness may be given in his own words, Dr Ashu, he says, ‘was 
cross-examined four times here but three, times’ before he had’ no case diary’ 
the prescriptions were shown to lum for the, fitst, fume, after” 13 years’ ıh 
cross-exanynation, he had, not, seen the , telegrams, and he „was cross- 
examıned regarding the course of illness practically from ‘hour to hour His 
answer should have been that he, ‘had forgotten, but there’1s a class of 
“foolish”? witnesses who try to “remember everythung ‘his’ 1s how the 
witness has made “some mistakes” , Mr’ ‘Chandhurj has no “doubt tred, to 
put the best face he could on the evidence of Dr Das Gupta, 2! but this 18 
evidence which 1s a typical, illnstration of the dictum’ of ' Daniel Webster— 
falsehoods not, “only , dısagreë , with’ „truths, but usually quarrel among 
themselves 
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The ‘ledrned trial judge Has dealt with the ‘topic of ‘illness very 
exhaustively, tracing its course fiom day to day, and giving due’ weight to 
all the relevant facts antl materials’ before -Jum It 1s not necessary for me 
to recapitulate at length his analysis of the evidetice, but it will'be enough 


to notice only some of the salient points in the hght,,of the, arguments which 
were advanced before us 


s u } ee a a ' Puy 4 to 
£ s 


‘The main “questi6n '1s"“o ‘find out, first, what wete the actual symptoms 
exhibited by’ the second Kutiar in' is illness, and then, whether they were 
symptoms of bihary colic or of arsenical poigonin¥ “As it 1s the’ plamtıff’s 
case that the Kumar developed symptoms of such poisoning an the evening 
on the 7th May which continued throughout that night, and, on, the followmg 
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day, this would be the really crucial period to be considered, and in this 
connection the defendants urge that the condition of the patient on the 
morning of the 8th May should be a pomt of decisive importance ‘The 
plaintiff says that on this morning the Kumar was ın a condition which 
unmistakably pointed to arsenic poisoning, whereas the defendants maintain 
that he kept very miuch better until about mid-day when he suddenly took 
a turn for the worse, necessitating an emergent summons to Col Calvert 


4 


SYMPTOMS OF BILIARY COLIC 


It 1s perhaps important at the outset to get an idea of the nature and 
symptoms of biliary colic Colic 1s a general term applied to spasmodic 
paroxysmal pain situated in the abdomen, and according to the medical 
authorities, there are three kinds—intestinal colic, hepatic or biliary colic, 
and renal colic—and they have certain features in common —(1) the pam 1s 
extremely severe, and sudden in its onset, (2) not infrequently there is 
vomiting from the severity of the pain, (3) the face 1s pale and “anxious”, 
and ın severe cases the pulse ıs rapid and feeble, though ıt practically never 
exceeds 100, (4) the temperature is neither above nor below normal, (5) the 
physical signs in the abdomen are negative, and the pain may even be 
relieved by pressure, (6) the patient 1s “doubled up” with pam, restless, 
trying to find a position of comfort 


In this case we are concerned only with biltary colic, which 1s due to 
the passage of a gall-stone into the bile duct Gall-stones are accretions which 
form in some part of the biliary passages, most commonly ın the gall bladder, 
and when they move along any of the ducts, they give rise to biliary colic 
Gall-stones may be completely latent More frequently the development 1s 
preceded and accompanied by continuous or intermittent dyspepsia These 
“inaugural symptoms” are sometimes referred to as gall-stone dyspepsia 
they are really due to cholecystitis, and not to the presence of stones 
Typical attacks of severe colic are less frequent and are uncommon in the 
absence of previous symptoms Symptoms may be absent when the stone 
is at rest, but when it begins to move—(z) the pain 1s agonising, ıt starts in 
the epigastrium and shoots into the mght hypochondriac region towards the 
spine and up to the mght shoulder, but’ never passes downwards The 
paroxysm 1s usually so severe that the patient ıs ım a state of partial 
collapse, with vomiting, hiccough, subnormal temperature and a quick, 
weak pulse Sometimes there is a rigor and the temperature rises a 
few degrees Between the paroxysms of acute pain there 1s a constant dull 
aching and tenderness over the hepatic region ‘The attack lasts from a few 
hours to a few days (n) The liver may be enlarged, and if a stone becomes 
ampacted ın the hepatic duct, the enlargement may be considerable 
(t) Jaundice usually appears 12 to 24 hours after the paroxysm, and lasts 
from a few days to a few weeks It ıs most intense when the stone 15 
impacted ın the common duct. 


The symptoms which arise vary somewhat with the position of the 
gall-stone, according as (i) ıt ıs impacted in the common duct, (i) it 18 
impacted in the neck of the gall bladder, 1e, ın the cystic duct, or (2) ıt 15 
impacted in the hepatic duct the second kind of cases being the most 
frequent and the last very rare 


When a stone ıs impacted in the cystic duct, the attack begins with 
extremely sudden acute pain, high ın the epigastrum or in the region of the 
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gall bladder or both, ıt may pass through to the angle of the right scapula. 
The violent pam 1s accompanied by great restlessness, 1m marked contrast 
with the „motionless state of a patient with a perforated ulcer, acute 
appendicitis or -coronary thrombosis Some rehef may be obtained by 
pressing upon the abdomen The patient feels cold, he sweats profusely 
Nausea almost always occurs, the presence of vomuting generally indicates 
that the stone has passed’ from the gall bladder ‘into ‘the 'cystic or comimon 
bile duct “The pain commonly disappears with absolute suddenness The 
sudden onset and sudden cessation'are specially characteristic of gall-stone 
obstruction in the cystic duct Constipation ıs complete Jaundice 1s absent 

at occurs only when a stone reaches the common bile duct The important 
pomt to observe ıs that im this type of bihary “cole none of the medical 
authorities mdicate diarrhoea or blood m stools or any birumg sensation m 
the stomach or clamps as a symptom , 


It ıs ın cases of impaction of a stone in the common duct, either ın the 
supra-duodenal or retro-duodenal portion, that death may follow in one of 
three ways (a) when the liver ceases to function, (b) where there 1s 
stagnation of bile and infection occurs (suppurative cholangitis), and (c) when 
the gall-stone ulcerates through the wall of the common duct, and general 
peritonitis supervenes There 1s no question im this case of any ulceration 
or perforation of the gall bladder or of the bile ducts 


The above ,account has been collected from standard medical text-books 
such as Price’s “A Text, Book of the Practice of Medicine”, Bailey and Love’s 
“A Short Practice of Surgery”, Savill’s “A System of Clinical Medicine”, 
Taylor’s ‘Practice of Medicine” and Osler’s ‘Principles and Practice of 
Medicine”, and 1s also supported by! the evidence of the medical witnesses 


I may call attention to the important pomts in this evidence without 
attempting to set ıt out ın detail To begin with Calvert, what is ımportant 
in his evidence ıs not the symptoms he mentions, but the symptoms he 
«cannot help mentioning Having stated that the second Kumar died of biliary 
‘Colic, it 1s,not at all surprising that even after the lapse of 21 years he should 
be able to say that to the best of his recollection the Kumar had pain on the 
tight side of the abdomen, nausea and flatulence and occasional feelings of 
Sickness (Vol 2, p 209, Il 27-30), or that he should agree that pam im biliary 
colic 1s spasmodic (ibid, p 211, 1 25), or that the pai is on the right side 
of the epigastric region and that the liver is the’ tender part (ibid, p 215, 
dt 6-10), or that attacks of biliary colic may Jast a few moments, half an 
hour, a few hours, a day or longer (bid, I 22-23), or that’ the prominent 
symptom is pain (bid, p 218, 1 12) Nobody has accused Calvert of bemg 
a “quack” The astonishing part of his evidence ıs where he admits that 
he was prescribing not only for pam ın the stomach and vomiting, but also 
for diarrhoea and tenesmus m biliary cohe (bid, p 212, 1 32), or, where he 
asserts that blood-stained mucus on stools, with a httle free blood, ‘fresh and 
red m colour, was caused by “great straimmg and spasm due to an impacted 
stone” (bid, p 213, 11 6-17), or puts ıt as no more than “qute probable” that 
m biliary colic there is usually marked constipation (:b1d, p 214, U 1-5), or 
where he states that althongh he observed haemorrhage, he did not feel 
‘concerned im prescribing for ıt (bid, p 214, U 34-37), or, that the promotion 
of bile secretion to alleviate the pam was “a matter of indifference” (:b:d, 
p 212, Il 13-23 and p 218, Il 24-29) 


Major Thomas was not so bold as Calvert He was concerned to point 
‘out that in cases of gall-stones or stones in the gall bladder, there ıs what 
is known as flatulent dyspepsia or dyspepsia with flatulence (Vol 12, p 337, 
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ll 8-10 and p 356, 1l 26-36) As regards the “mucus with a little free bloog” 
in the stools, the utmost Mr. Chandhum could get hım to state was — 


“The blood-stained mucus might be due to dysentery and the httle 
free blood might bë direct bleeding from an ulcer” (ibid, p 340, 
il, 22-23) t 


Pointedly asked if, apart from dysentenc condition, there could be any other 
cause in a case of gall-stone, all that he could brng himself to say was — 


“A—Yes I would say that pus might come down through the ducts 
and enter the intestines and ın passing down the large intestines 
set up an inflammatory condition there, or re-awaken or re- 
exacerbate an old, dysentery, a latent dysentery I should prefer 

‘ to say” (ibid, N 24-30) 


After this fantastic explanation he had to admit in answer to a question from 
the court — 


“I should prefer dysentery as explanation to any other” (bid, I 32) 


By the way, would ıt be wrong to apply to this expert by Mr Chaudhun’s 
own token the remark which he chose to make {on the 2nd December, 1938) 
regarding this class of witnesses on the other side—‘experts who, we know, 
can come and support a case provided the remuneration is sufficiently large”? 


f The witness had to agree that “you must suspect arsenical poisoning, if 
; there 1s blood in the stools” (bid, p 353, 1l 11-15) As regards bihary colc, 
he said that if a gall-stone 1s impacted ın one of the ducts, the pam 1s not 
necessarily continuous as long as the gall-stone remains i siu Dunng the 
itervals the stone in the duct ıs generally loosened, and when the loosemng 
takes place, the pain disappears or is alleviated If the stone 1s continuing 
mside the duct, that does affect the stomach, but this would not be easy to 
explain (bid, p 356, 1 37—p 357, 1 12) 


Col Denham White ıs much shorter and more restrained He has known 
cases of death from gall bladder, and knows that there ıs no case of bihary 
colic in which there is no dyspeptic pain im the stomach (Tol 17, p 156, 
1l 33-36), but as for the little free blood with mucus im stools, he opines it 
was a case of “bacillary dysentery”, thongh ıt was no imdication of arsenic 
poisoning (bid, p 158, N £11) Cramps, he adds, may octur in biliary colic 
From the prescriptions and Col Calvert’s evidence, he formed the opimon 
that the ness was dysentery, not that the treatment was for it (ibid, p 165, 
Il 17-19), and reading his evidence, withont the prescriphons, he thought :t 
was a case of ententis,—the symptoms of arsenical poisonmig being the 
symptoms of acute enteritis (ibid, 166, 1! 13-14 and p 165, 1l 25-26) 


Coming next to the plamtff’s medical witnesses Col MacGuilchrist and 
Dr Bradley, ıt 1s enongh to state that their evidence 15 m entire consonance 
with the authorities They are definite that ın biliary colic vou get neither 
diarrhoea, tenesmus, spasm in the intestines, nor blood-stained mucus im 
stools with a little free blood (Fol 9, p 344, II 3036 and Vol WI, p 350, 
ll 1-6 and p 362, 1 35—p 3653, 1 20) Both the doctors also agree that if a 
gall-stone got impacted ım the cystic duct and the duct was ruptured in 
consequence, the stone and the blood due to rupture would travel to the 
peritoneal cavity and could never get out of the rectum On the other hand, 
if the stone did not cause a complete rupture of the walls of the cystic duct, 
but ulcerated through it into the duodenum, the blood that would pass out of 
the rectum would be tarry black (Vol 9, p 345, N 1-15, and Vol 11, p 350, 
Jl 8-22 and p 363, ll 2-13) They are again at one with each other m saying 
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that there 1s no loss of fluid ın gall-stone to cause cramps (Vol 9, p 346, 
u 13-15 and Vol 11, p 352, W 12-13) In biliary colic, Col MacGrlchrist 
explains, the pain 1s in the right hypochondriac region, which means under 
the ribs, and 1s also felt at the back and mght shoulder, and not over the 
region of the stomach when the stone gets impacted im the duct, the 
duct contracts excessively to expel ıt, and ıt ıs this excessive contraction 
which causes the pam There are three ducts—the hepatic duct, the cystic 
duct and the common bile duct, and he explaims their action (Vol 9, p 346, 
1 37—p 347,1 5) To similar effect as the evidence of Dr Bradley (Vol 11, 
p 352, I 20-26 and p 362, Il 3-13) 


Calvert's positive evidence, which Mr Chaudhuri adopted as the 
defendants’ case both in this court and in the court below, 1s that the 
second Kumar’s biliary colic was caused by the impaction of a stone n the 
cystic duct His first statement 1m sxamumation-in-chief was in general 
terms .— ` 


‘Hig iliness was gall-stone He died of bthary cohc due to a stone 
getting impacted” (Vol 2, p 203, Il 3-4) 


Again— 


“The iliness was gall-stones The cause of death was collapse due to 
colic and pam and the stone smpacted ın the duct” (bid, I 19-20) 


In his “affidavit of death” of the 7th July, 1909, also he merely stated 
that the cause of the Kumar’s death was “‘collapse following upon an acute 
attack of biliary colic (gall-stone)” (Ex Z(111), Vol I, p 178, I 21-28) In 
cross-examination, when confronted with an opinion of Burney Yeo that during 
paroxysms of pain in biliary colic the patient should be given sodi bicarb 
with sodi salicylas mixed in a pint of hot water to drink repeatedly ın mouth- 
fuls till the pam ceases, because this drink serves the purpose of diutmg and 
promoting the flow of bile, Calvert said that he agreed with reservations, 
and added — 


“If the common duct 1s completely blocked, ıt 1s not to be expected 
that this medicine will increase the flow of bile or relieve the 
obstruction’ 


He was then asked if he thought on the first day that the common duct 
was completely blocked, and he admitted ‘To the best of my recollection 
the common duct was not concerned at all 1m thts case It was the cystic 
duct” (Vol 2, p 212, lt 8-23) Later on, he was more definite —“The cause, 
I say, was stone m the cystic duct” (bid, p 215, 1 1) 


, On the defendants’ evidence and according to their case, we are not 
concerned, therefore, in this case with anything more than one particular form 
of biliary colic—a stone bemg ımpacted m the cystic duct,—not even with 
the cystic duct bemg traversed and the stone entering the common duct, 
much less with the stone ulcerating through the wall of the gall bladder 
either into the duodenum or into the transverse colon, or becoming impacted, 
im one case, in the lower part of the ileum, or im the other, bemg passed 


per anum after more or less pam and difficulty from obstruction at the 
sigmoid or near the anus 


One or two other facts about biliary colc may be added Gall-stones are 
commoner in advanced lfe, and occur m women more often than in men 
Price says They are very rare before the age of 15 , 75 per cent of climcal 
cases occur between 30 and 60, 40 to 45 bemg the most common age ‘The 
incidence 1s greatest post mortem about 20 years later Gall-stones occur im 
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about 25 per cent of all women and 7 per cent of all men dying after the 
age of 25 Osler also states that the great majority of cases occur between 
30 and 60, 40 to 50 being the most common decade They are rare under 
25, but cases have occurred m the new-born and in infants Three-fourths 
of the cases occur in women Savill says that the prognosis as to recovery 
from an attack of biliary'colic 1s excellent, but recurrence may be expected 


SYMPTOMS OF ARSENICAL POISONING 


It ıs necessary’ now to turn to the symptoms of arsemtcal poisoning 
Arsenic, as 15 well-known, 1s an stritant poison, and owing to the almost taste- 
less property of many of its compounds and preparations, :1t 1s perhaps the 
commonest poison used for homicidal purposes There are different varieties 
of arsenical poisoming ıt may be acute, sub-acute, or chronic But it will 
be enough for our purposes to consider the first type only I take the follow- 
ing from Price’s “A Text Book , of the Practice, of Medicine’, 5th Edition, 
p 381 — l 


Pathology ‘The stomach contents usually contam much mucus which 
may be blood-stained The signs of gastro-antestinal mnflammation will be 
present 


Symptoms The symptoms commence within an hour if the stomach 1s 
empty, but may be delayed if the stomach is full, and ıf the poison 1s in 
the solid state there will be further delay A burnmg pam occurs m the 
epr-gastiic 1egion, and nausea and vomiting usually follow The vomit will 
contain any food present in the stomach, and there 1s often much mucus 
Bile ıs usually present, and sometimes streaks of blood As the poison 15 
passed on to the sntestine, abdomimal pam, of a gripmg or colicky type, and 
usually diarrhoea occur The stools are watery, and may contam flakes of 
mucus The continual vomtmg and diarrhoea cause exhaustion, faintness 
and collapse Cramps m the legs may occut, but are not a constant symptom 
In a severe case restlessness, stupor and coma develop, and death follows 
shortly Death in an acute case may occur within 24 hours, or may be 
delayed for three days or more 


The account given i Lyon’s Medical Jurisprudence for Indha, which 
Mr Chaudhuri would himself rely on, 1s not at all different (9th Editson, 
pp 489-490) According to Lyon, the earliest effects following on the taking 
of the poison ate a feeling of faintness, accompamed by nausea and heart- 
burn Shortly after this the individual begins to vomit The heart-burn 
rapidly develops mto a burning paum m the stomach, which extends upwards 
to the throat A patient in describing the pam said that he felt as if he 
had a chula (oven) in lus stomach The pain increases 10 intensity, and 
spreads over the abdomen and thorax the slightest pressure on the abdomen 
is resented The patient tosses about on his bed, vainly trying to find some 
position which will bring lim rehef from the agonising pain, while at 
increasingly frequent intervals he vomits quantities of slimy fluid which ma} 
show streaks of blood The throat feels raw and parched, the thirst 1s 
unquenchable, the abdomen 1s distended, and the torment 1s mereased by 
the super addition of colic Purging soon follows, at first of the ordmary 
vowel contents, latc: of foetid, facculent and perhaps blood-staimed matters 
An omunous sign 1s the appearance of thin, watery, turbid motions, resembling 
the well-known ‘“rice-water”’ stools of cholera Tenesmus and anal pam of 
a burning character are constantly present Soon after the onset of purging 
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wel 


the nervous symptoms become manifest Cramps occur, particularly of the 
muscles of the calves Exhaustion from ‘pam and the rapid drammg' away 
of the body funds brings with 1t the usual signs of collapse,—a feeble pulse, 
embarrassed respiration and a sub-normal temperature, accompanied by ‘cold, 
clammy sweat The mind, at first unaffected, shares mm the’ general exhaustion, 
a low delirium'may supérvene Respiratory and cardiac: weakness become 
progressively mote marked, twitching of ‘the muscles ‘or even general convul- 
sions may usher in the end, which, ‘however,’ ım most cases takes place 
quickly from respiratory and cardiac failure, in from 24 to 36 hours No 
single sytiptom ‘can be considered as''characteristic of arsenical poisoning 
any one of them may be late im appearing, ‘slight, or altogether absent 

The evidence of the plaintiff's , medical, witnesses ‘Çol’ MacGilchnist ‘and 
Dr Bradley talles with the account ,given ın these “standard puthoritiés 
I do not propose to quote their evidence, ‘but merely give the references — 


Col MacGilchnst—Vol 9, p 343, Il 20-37, p 345, ll 18-30, p 346, ul 13-11 
and Il 18-25 


Dr Bradley—Vol 11, p;350,1 37—p 351, 1 2, p -352,1 3 and Il 13-14, 
p 358, U 9-13 and p 361, U 12-13 


It ıs no use trying to belittle the last-mentioned witness, as Mr Chaudhuri 
attempted to do, merely because he was not familar with Taylor’s Jurispru- 
dence or had not heard of: Lyon’s Jurisprudence (bid, p 358, Jl 6-8) 
Mr Chaudhuri was not able to show that his evidence, though given without 
reference to these authorities, was contradicted, by anything to be found 
therein I do not see how,it is a disparagement to any expert not to know 
any particular text-book, or, text-books on his subject merely because they 
happen to be known to cross-examining counsel 


Turning to the defendants’ medical experts, Calvert has never seen a 
case of acute arsenical poisoning, but agrees that the description given to 
him by the plaint:ff’s counsel tallies more or less with that of the text-books, 
except that he qualifies his statement by saying that the stools may “rarely” 
contain a little blood, and the character of the stools more resembles the 
wice-water stools of cholera, and the vomiting ıs of a similar appearance or 
consistency (Vol' 2; p 221, Wl 27.39) He ıs prepared to accept Lyon as 
an authority, but: only “generally with reservations” (sbid, p 222, I 1-2) 


, As regards Major Thomas, he admuts that symptoms of arsenical poison- 
mg are apparently the same as those of cholera (Vol 12, p 339, Il 30-32), 
and that ın arsemcal poisoning there ıs extreme tenderness of the abdomen 
(ibid, p 340, U 1-5) He, of course, says that’ blood-stammed mucus’ with ‘a 
little free blood would not‘ only not indicate arsénical poisoning, but the 
reverse, the explanation he would give, as pomted out before, being dysentery 
tather than anything else (sbid, p 340, I 10-31) He concedes that vomiting 
and purging may be expected in arsenical poisoning among other symptoms, 
but only “of a particular kind” (bid, p 348, 1 37—p 349, |} 2): “The 
authorities on arsenical poisommg”, he says, “are all agreed that the stools 
are large watery stools resembling the ‘stools: of cholera”, and although he 
can see no reason why there may not be blood and mucus im the stools ın. 
the case of arsenical poisoning, he‘would still matam that the mucus “would 
not be visible m the stools” (bid, :p 350, ll -30-33) +A passage was put to 
him from Herbert French’s book on “Index on Differential Diagnosis”, 4th 
Edition, p 103 (bid, p 350, U 13-24), but. he was not prepared to accept 
Herbert French as an authority on poisoning, though his book has run into 
several editions, and eyen the witness “would not exactly except him from 
the first rank”, only that he “wonld not put him among the highest” (bid, 
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p. 351, Il 1-13). The way in which Major Thomas tries to fence on the 
question of the presence of mucus and blood m the stools of arsenical poison- 
ing is indeed a study (fbid, pp 352-355) 


Col Denham White knows the symptoms of arsenical poisoning, but if 
he saw the symptoms im a given case, he would not suspect arsenic poisonmg 
unless circumstances raised a suspicion, because the symptoms of arsenical 
poisoning were the symptoms of acute enteritis (Vol 17, p 165, Il 19-26). 
He admits, however, that symptoms of arsenical poisoning generally resemble 
those of cholera to a large extent, and the burning sensation in the stomach- 
ss very great in arsemcal poisoning and that would arouse his suspicion (ibid, 
l 27-29) In arsenical poisoning, he says, you get watery stools with mucus, 
‘but not invariably with blood (tbid, II 30-33), and cites ın reexamination as 
authority Cushny’s Pharmacology, 1928 Edition, p 682, paragraph 3 (mbid, 
p. 166, | 34—p. 167, 1 2). 


SECOND KUMAR’S SYMPTOMS 


Now, as to the symptoms of the second Kumar, particularly from after 
the evening of the 7th May As to this, as already indicated, the evidence 
comes from the defendants’ side, and much as Mr Chaudhun may be anxious 
to run away from such parts of it as apparently do not suit his clients, I do 
not think the conrt is bound to permit him such latitude It is the testimony 
of Dr Ashutosh Das Gupta that he would particularly avoid, but even 1f this 
is put aside, ıt ıs difficnlt to see how the rest of the defendants’ evidence, 
consisting of undisputed documents and of statements of witnesses which 
they themselves accept, helps to make a consistent case for them 


ORAL EVIDENCE 


Take, first, the symptoms which Mr Chaudhuri lumself admits, but no 
doubt seeks to explain away, namely, those which Calvert could not deny 
or as to which Calvert did not say his recollection was not to be depended 
upon Among other symptoms, these were—paim in the stomach, vomiting, 
diarrhoea and tenesmus, as indicated by his Mag Carb prescription of the 
8th May, Ex 51(e), and motions consisting of blood-stained mucus with a 
little free blood, fresh and red ın colour, besides the further fact of collapse, 
which Calvert admits in so many words when asked abont the condition of 
the Kumar at the trme he 1s supposed to have given the morphia mmjechon 
on the Sth May (Vol 2, p 218, Il 1-3) 


Satyendranath Banerjee also admitted severe pain in the stomach and 
blood stools, only that he would not place the blood stools earlier than about 
half past 11 ın the morning on the 8th May (Vol 16, p 427, 1 14-17, p 472, 
Il 6-7 and p 483,1 28—p 484,1 10), though, as regards collapse, he struggled 
hard against an unqualified admission of ıt (bid, p 472, 1 19—p 473, 1 3 
and p 501, H 16-19 and Il 27-35) All the symptoms were finally put to the 
witness by the plamtiff’s counsel, and there was no denial 


"“Q—You don’t suggest that the symptoms I give you—watery stools 
asih blood, comuting, pam in the stomach and collapse—occurred 
without a cause? 


A—No” (tbid, p 437, Il 47) 


SECOND KUMAR’S SYMPTOMS U7, 


Bibhabat: Devi in her evidence also speaks to vomiting tendency, 
vomiting, and stools with blood and mucus (Vol 12, p 202, U 27-40) She 
first denied that the Kumar had pam in the stomach, but without knowing 
anything of anatomy, or physiology, was able to say that the pain “would 
arise in the region of the liver’, and then said, “from the liver ıt went to 
chest, back and stomach”, correcting herself at once after this statement and 
admitting 


i 1 


“Yes, he did get pam m the stomach also” (bid, p 224, Il 7-15) 
She conceded “collapse”, but could' not say whether it was “profound 
collapse” (bid, "p 226, Il 1-2) She would go as far as to say that the 
’Kumar's body was “cold”, but not “ice-cold” (bid, p 260, U 34-38) 


DOCUMENTS CALVERT’S LETTER TO LINDSAY 


Apart from this oral evidence which, as it appears to me, 1s more 
consistent with the plaintiff's case than with that of the defendants, 
significant corroboration comes from a document of the defendants which 
they would rather wish the Court to 1gnore—the letter which Calvert wrote 
to Lindsay on the 3rd August, 1921 reporting the facts connected with the 
illness and death of the Kumar, Ex Z (127), (Vol II, p 350) How the 
defendants resisted the production of this letter, though they had shown 
it to Calvert before bis examimation, and Satyendranath' ‘Banerjee had also 
seen it before a copy was sent to London, and how they were ultimately 
forced to disclose ıt at the instance of the plaintiff—is a story Ihave already 
related, which 1s typical of the way in which the defendants have’ attempted 
to suppress material documents in the case ‘The existence of the orginal 
letter, now that it has been produced ın court, can no longer be in doubt, 
but still learned counsel for the defendants stated’ during Lindsay’s cross- 
‘examination that he had no instructions as to whether the original was in 
existence (Vol 2, p 168, Il 8-9), the cross-examimation takingi place after 
Calvert had' practically admitted the document It ıs difficult not to agree 
with Mr Chatterjee that no comment agaist Calvert could be strong enough 
for his having agreed to give evidence im suppression of the facts he huiniself 
chad related in this letter, and then given his evidence contrary to its tenor 


The letter 1s undoubtedly an “important communication”, as Satyendra- 
math Banerjee himself admits (Vol 16, p 493, Il 6-7), and as further 
Teference to ıt will be necessary, 1t 1s just as well to set ıt out here in full — 


Ex Z (127) 
“Confidential aoe 
‘Templecombe, 
Willingdon Road, 
Eastbourne, 
3 August, ’21 
“Dear Sir, ae 
, “I remember the second Kumar of Ehowal who came on a visit 


to Darjeeling ın May, 1909 He was suffermg from “Gallstone” 
His death made a considerable impression upon me at the time, as, 
I thought that had he only listened to our advice, he need. not have 
died On the day of his death he was seized with a severe attack 
of biliary colic An imyection of morphia would have reheved him 
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almost immediately of his pain He refused to have any subcutaneous 
imyections, because his mother when m extiemis bad died after 
receiving a hypodermic injection, and he attributed her death to the 
injection, stead of to the illness which necessitated the treatment. 
Owing to vomiting and purging, opium by mouth and rectum was not 
retained The severe pain being unrelieved, brought on collapse 
from which he died I cannot now be certam whether I was present 
at the moment of his death, but I saw him shortly before it ın a state 
of profound collapse On my last visit his Bengalee medical practi- 
tioner was present and arrangements made for the late Colonel 
Macrae, IMS, then IG, CH, Bengal, to see hım in consultation 
m the mormmg Col Macrae had been Civil Surgeon at Dacca and 
knew the Kumar’s family The Kumar, however, did not recover 
from the collapse and died the same night 


“Yours sincerely, 


J T Calvert 


“J H Iandsay, Esq, ICS” 


Calvert ıs definitely stating here that the Kumar had “vomiting” and 
“purging” for which he administered opium by mouth and rectum, but this 
was not retained, which to my mind gives a completely different picture 
from what Calvert now suggests in his evidence It will not do for 
Mr Chaudhuri to explain this away by saying as he did that Calvert, wnting 
in 1921, 12 years after the event, must have been hazy ın his recollection as 
to details Calvert expressly writes that the Kumar’s death made a consider- 
able impression upon him at the time, as he thought that had the Kumar 
only listened to his advice, he need not have died, and it 1s significant that 
im hus present evidence he mentions this very circumstance almost ın identical 
terms as the reason for haying a “very good recollection” of the facts 
regarding the Kumar’s illness and death 


“Q —Have you any independent recollection of the facts mentioned m 
JTC 1, apart from the certificate itself (certificate of death, 
Ex Z (111), Vol I, p 178)? 

A —I have a very good recollection because the death of the Kumar 
made a great impression upon me at the time in that I thought 
it was an unnecessary death, and that had he agreed to the 
treatment, his death need not have occurred at that time, he being 
a joung man” (Vol 2, p 205, Il 25-30) 


If this was good enough to keep his recollection alive in 1931, one does not 
see why it should have failed him ten years earlier 


MUKUNDA’S TELEGRAM TO BARA KUMAR 


There is yet another document of the defendants which, if I may so put 
it, helps to fix them completely, and destroys the whole of the present case 
of biliary colic it 1s the telegram which Mukunda Guin sent to Bara Kumar 
from Darjeeling on the Sth May at 3-10 PM (Ex 222, Vol I, p 300) 

“Kumar ıs seriously il Frequent watery motions with blood Come 
sharp ” 
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The ‘frequent watery motions’ with blood” seems to me to carry the plaintiff 
almost the whole way’ it not only rules out bihary colic, but suggests 
arsenic poisoning All the medical authorities are agreed that thin, watery 
motions resembling :the rice-water stools of cholera are a characteristic 
symptom of this kind of poisonimg, and not even Calvert, who would expect 
fresh, red blood with mucus m' biliary colic, could deny this One of 
Mr Chaudhur1’s complaints was that Calvert was not asked a single question 
as to whether the Kumar’s motions were of a rice-water character, but 
learned counsel conveniently forgot the answer which the witness had given 


“The late Kumar never passed watery stools with blood, and had he 
done so, the treatment would have been adapted, ıf possible, to the 
cause of that condition” (Vol 2, p 213, ll 4-6) 


It 1s mdeed the plaintiff’s case that the watery motions with blood were 
concealed from Calvert, which 1s no doubt denied in a manner by Bibhabati 
Devi, and expressly by Satyendranath Banerjee (Vol 16, p 473, HW 10-15, 
and p 483, l 1-9 and Il 23-35) Mr Chaudhuri tned his best to make out 
that “watery motions’ ın the telegram did not mean what ıt said I can 
well understand this coming from learned counsel who doubtless realises. 
the umplications of 1t, but what 1s significant 1s that his chent Bibhabat: Devi, 
though she has never heard of the symptoms of arsenic poisonmg and never 
“applied her mind” to the subject, is still very particular ın insisting that. 
the stools referred to m the telegram were only “hgud”, but “not like 
water” (Vol 12, p 222, Il 6-10 and p 223, Il 13-34) As ıs to be expected, 
Satyendra follows suit in typical fashion 


“Q—Does that (that ıs, the telegram) remind you that the Kumar 
had stools as there described? 
` A—AIl that I can say ıs that the stools were not water but patla 
bajhye—very liquid stools 
Q—Very liquid stools—would you call them, ım Bengah, “watery 
‘ motions” ? 
4,—We do ‘fe 
“Jaler matan patla bajlye kacche” I would ‘translate ‘motions 


like water” XI may also translate it as “watery” ” (Vol 16, 
- p 471,1 40-p 472,1 5) 


> 


P ‘ 


Again i 

“Q —May I take it you can’t explam how the Kumar came to pass 
frequent watery motions with blood if he was suffering from 
biliary colic? ' 


A—I can I have heard these are the symptoms of biliary colic 
(To Court I heard it at Darjeeling from Col Calvert) ” 


If I might pause here for a moment, this must either make Calvert a liar 
or brand the witness as such 
He goes on 


“I have heard that Col Calvert has said he was never shown 
watery stools with blood I know that Col Calyert resorted (to) 
(sic, resented?) Mr Mukherjea’s suggestion that the Kumar 
passed watery stools 


(Adds) Experts would not call that watery stools 
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Q —Do you know that the only stools shown to Col Calvert consisted 
of blood-stained mucus with a little fresh blood? 


A —Such stools as the Kumar passed were shown to him, but he had 
his own description” (ibid, p 482, 1 35—p 483, 1 9) 


5 

This witness makes a slight concession that he may have heard, probably 
for the first time ın connection with this case, that watery stools with blood 
1s a symptom of arsenical poisoning (tbid, 1! 16-20) I may state for myself 
that all this equivocation, either on the part of Bibhabati Devi or of her 
brother, does not 1mpress me at all, and I have no hesitation in holding that 
the words in the telegram must receive their plain natural meaning, in 
entire consonance with the plaintiff’s case 


Dr DAS GUPTA’S EVIDENCE 


If Mr Chaudhun did not fight shy of his own witness, Dr Ashutosh Das 
Gupta’s evidence, 1f referred to, would have left the matter im very little 
doubt He admitted that in Mr S P Ghose’s court in the Defamation Case 
he had said in exammation-in-clief that on the day of his death the Kumar 
got a severe diarrhoea in the morning and passed ‘terribly bloody stools”, 
but from lus later recollection which 1s supposed to have improved with the 
lapse of time, from the telegrams as well as the prescriptions, he said, this 
was his mistake, the statement was false (Vol 16, p 260, ll 33-38) Quite 
characteristically, elsewhere ın his deposition he tried to make out that the 
stools were “loose”, not as patla (liquid) as water (ibid, p 261, ll 15-18) 
Later on, however, he conceded having said that “watery motions” means 
liquid stools lke water, and that to an English doctor he would describe 
the purging in a case of cholera as ‘watery stools” (tbid, p 338, Il 18-24) 


It follows, then, that as regards at least one important sy mptom—“bloodv 
stools’—the defendants’ documents belie the case they now make in their 
oral evidence, but either would definitely negative the case of biliary colic 
The other symptoms which are practically admıtted—tenesmus and collapse 
—are also unerring pointers m the same direction 


Bibhabati Devi made a feeble effort to deny tenesmus, just as she also 
recoiled from the suggestion of a collapse (Vol 12, p 225, 1 23—p 226, 1 2), 
but reading this lady's description of her husband’s symptoms, I cannot help 
feeling that she was speaking more by the book than from her recollection, 
with her eyes set on the track which her chief medical expert had chalked 
out for her as best he could im the circumstances of the case 


Satyendra, as we have seen, practically admitted collapse, though he 
fought to the last the suggestion that the Kumar was “in a state of profound 
collapse” shortly before his death, as reported by Calvert to Lindsay in his 
letter of the 3rd August, 1921 

“Q —Would it be correct to say that “the Kumar was in a state of 
profound collapse shortly before his death”? 
A —I have already said he was m a state of—call ıt collapse, call ıt 
himanga”’ (Vol 16, p 487, U 20-24) 
Further on 


“O —Do you remember now that Ins himanga was at its worst shortly 
before his death? 


A —To cut short matters, I would say ‘yes’ 
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Q —Is that your answer, not to cut short matters? 


A —I have given my answer” (bid, p 487, 1 38—p 488, 1 2) 
Later he said 


“I do not know what Col Calvert meant by ‘profound 
collapse’ and what he meant by ‘shortly before his death?’ (bid, 
p 501, I 30-31) 


As regards the burning sensation w the stomach, the plaintiff relies on 
the evidence of Dr Ashutosh Das Gupta, and I see no reason why he should 
not be entitled to do so In the Srpur case, Dr Das Gupta had said 


. “There was a burning sensation in the abdomen of the second Kumar 
on the 8th May, the day on which he died” (Ex 394 (10), Vol III, 
p 20, U 11-12) 


On this bemg put to him in ' cross-examunation, he did not repudiate the 
statement but explained that he had said ıt m Bengali, and then mdulged in 
a piece of verbal quibbling which only one conversant ‘with the Bengal 
Janguage will appreciate It is enough to state that he had to admit that 
the Bengali words which he had used did mean burning sensation ın the 
stomach, though he would object to their being taken to mean, ‘stomach, 
burns” (Vol 16, p 302, l 22—p, 303, 1 7) If this evidence is accepted, 
here was again a, characteristic symptom of arsenical poisoning, contra- 
indicated im biliary colic 


‘Mr, Chaudhuri’s answer as regards the ,burning sensation was that it 
‘was disposed of by the belladonna :lınıment and the rubbing of the ginger 
powder over the stomach, as prescribed by Ex 51 (d), the last prescription 
of the 8th May (Vol I, p 283) Bıbhabatı Devi had said that the nurses 
rubbed the white powder all over the body of the Kumar—hands, feet, chest, 
abdomen, back, everywhere—all over the body, and ıt did not appear that 
this rubbing over the chest and abdomen was causing him any pain or dis- 
comfort (Vol 12, p 203,1 37—p 204,1 2) Mr Chaudhur: also refers to the 
evidence of Jagat Mohim the nurse (Vol 1, p 293, ll 4-16) Apart from the 
fact that this argument is based on an attempt to reconstruct the illness 
from prescriptions, a course which Mr Chaudhuri has so strongly deprecated, 
learned counsel forgets that on the plamtiff’s case the Kumar was in a state 
of profound collapse when the liniment or the ginger powder might have 
been appled—in fact long past the stage when he would be complaining of 
a burning sensation m the stomach The plaintiff's own evidence, it will 
be recalled, is that he felt this pam during the might of the 7th May, and 
it 1s now admitted by the defendants that the Kumar had some pam that 
night It could not be the pain of. biliary colic, for apart from anything else, 
one should expect in that case that Calvert would be'called in, or at any 
tate, there wonld be a prescription, but the defendants’ own evidence esta- 
blishes neither the one nor the other 


In discussing the Kumar’s symptoms so far, I have avoided any refer- 
ence to the prescriptions, but as the learned trial judge has pointed out and 
as ıs also established by the medical authorities and the medical evidence 
in the case, the prescriptions fully support the conclusion I have already ın- 
dicated Apart from the prescriptions, some of the symptoms, as I have 
shown, are definitely not those of biliary colic but of arsenical poisoning, and 
the effect of these, ın my opinion, 1s, not at all destroyed by the other 
symptoms merely because they are to be inferred from prescriptions or might 
be consistent with biliary colic In this view of the matter, it 1s perhaps 
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not necessary to enter into any further examination of the other symptoms 
or of the prescriptions ‘The symptoms must be taken in their totality, and 
so taken, I do not think it 1s possible to say with Mr Chaudhuri that the 
symptoms, whether deducible from the prescriptions or otherwise, neither 
point unmistakably to arsenic porsoning on the one hand, nor exclude biliary 
colic on the other 


One cannot overlook ın this connection the case which the defendants 
themselves made through their médical witness Col Denham White who said 
this ın examunation-in-chief 


‘Reading Calvert’s description, the first thing that occurred to me 
was that it was a case of bactllary dysentery I think on the whole 
that ıs my opimion” (Vol 17; p 158, 1l 9-11) 


Nor ıs ıt possible to ignore the definite opinion which he expressed ın cross- 
examination 


“From Col Calvert’s evidence, not from the prescriptions, I formed the 
opmion that the case was one of enteritis” (bid, p 166, Wl 13-14), 


ahd again A 


“Reading the evidence of Col Calvert, I think his treatment was 
directed towards acute enteritis, not taking into account the pills im 
Ex 51(a)” (tbid, ll 19-21) 


If this is read with Col Denham White’s previous statement that ‘‘the 
symptoms of arsemical poisoning are'the symptoms of acute enteritis” 

(bid, p 165, Il 25-26), ıt ıs difficult to see how Mr Chaudhuri can resist a 
conclusion, so far as it'1s posssible to rest a conclusion on expert medical 
opinion, which 1s wholly contradictory of his case It will be observed that 
Col Denham White expresses his opinion, not from the prescriptions, but 
from Col Calvert’s own evidence, the whole of which he had read, and it 
hardly lies m the mouth of Mr Chaudhuri to say that his expert was less 
competent to do so than any other person Nothing 1s ‘gamed by pointing 
to the words of conventional apology which Col Denham White used before 
eriticising the opmnion of Calvert—“I should not consider myself presumptuous 
m giving my opinion after reading the prescriptions and Col Calvert’s 

evidence, but I should feel I was rather unwise, not having seen the patient” 
(ibid, p 166, Il 7-9) 


Mayor Thomas, ıt should be noted in this connection, said that enteritis 
1s inflammation of the mucus membrane of the intestines, caused by a bowel 
irritant which may be organic or inorganic, and that arsenic 1s a well-known 
chemical irritant (Vol 12, p 373, Il 23-25) 


I do not know if any one in the position of the plaintiff, who in the 
circumstances of the case has notlung but Ins own incomplete account to give, 
could derive stronger or more convineimg corroboration of lus story from 
expert witnesses on the other side 


DARJEELING TELEGRAMS 


In support of Ins case and 1 refutation of that of the plamtiff, Mr Chaudhuri 
placed some reliance on the Darjeeling telegrams other than the one in which 
Mukunda reported “frequent watery motions with blood”, but what are the 
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mdications of these? All the'telegrams may be placed together ın the conse- 
cutive order of' their despatch, day by day — : 


1 6th May—10 am, “Last mght Kumar had fever below 99 No 
anxiety, no feyer now Kindly wire health” (Ex 261, Vol I, 
b 296) , ad 

2 : 6th "May—6-45' pm. “Kumar attacked fever yesterday with severe 
stomach pain: Civil Surgeon attending’? (Ex 223, Vol I, p 294). 


3 6th May—8-55 pm “Fever abdominal pain lasted two hours Now 
remission, no anxiety, no fear of recurring’ (Ex 224, Vol I, 
p 301) 


4 7th May—7-10 am “Kumar had good sleep last night No fever, 
no pam” (Ex 282, Vol I, p 297) 


5 8th May—7-20 aM “Had fever Shght pam yesterday Now 
normal, no anxiety” (Ex 225, Vol I, p 302) ' 


6 8th May—i1-15 am ‘No fever, slight, pain Vomiting tendency 
Cıvıl Surgeon attending No anxtety Coming giving rice Wire 
1000 passage” (Ex 221, Vol I, p 298) 


7 8th May—3-10 pm “Kumar is seriously if Frequent watery 
‘motions with blood, come sharp” (Ex 222, Vol I, p 300) 
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SYMPTOMS 


So far as can be gathered from these telegrams, the symptoms were as 
follows — 


(1) Fever below 99 on 5th May night, no fever on 6th May, (10 am). 
i 1 
(2) Fever “yesterday” (Sth May) with severe stomach pain 


(3) Fever and abdominal pain for two hours on 6th May Remission 
“now” (8-55 PM): ` 


(4) Good sleep on 6th May night no fever no pam (on 6th night) 
(5) Fever and slight pain on 7th May Normal “ndéw” (8th May, 


li 


7-20 AM) 

(6) No fever, but slight pain and vomiting tendency on 8th May, 
(11-15 am) 

(7) Seriously ill, frequent watery ‘motions with blood (8h May, 
3-10 Pm) eee 


The condition disclosed ın'the telegrams excepting the last 1s not at alt 
Serious, and one wonders really why so many messages, some of them urgent, 
should have been sent—three on the 6th, one on the 7th and two on the 8th. 
It 18 sigmificant, when presumably on receipt of the last alarming telegram. 


a a 8th May (3-10 pm), Bara Kumar wired back the same afternoon at 
-i PM — i ‘ r 


“Very anxious, wire condihon very often, wire wmediately pre- 
Sent condition”, 


that not one further telegram was sent to him, though on the defendants” 
case, the second Kumar remained alive up to midnight! Admittedly, a tele- 
Bram announcing death was sent, but as already seen, this has not been 
produced and there 1s a serious controversy as to which party was keeping” 


_— 
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back the document Mr. Chaudhuri very often asked us to consider probabı- 
lities but what ıs the probability suggested by this total blank as regards 
communication between 3-10 PM and midnight of the 8th May—according to 
the defendants, the most critical period ın the history of the second Kumar’s 
illness, and this ın spite of Bara Kumar's express and anxious request—'wire 
condition yery often”, “wire immediately present condition”? Leaving aside 
the telegram of death, the defendants do not suggest that any other messages 
were sent’ from Darjeeling to Jaidebpur besides those which have been 
produced 


NO MENTION OF BILIARY COLIC 


It will be seen that there ıs no mention of biliary colic in any of the 
telegrams, though biliary colic 1s supposed to have been talked of at Darjeeling 
tight from the beginning, according to Satyendra’s own evidence (Vol 16, 
p 471, U 19-20) His explanation of this, however, 1s ilumimating he had 
“no idea about the technical name”! (ibid, p 482, 1 11) Calvert, he says, 
had been using this expression before, but he does not remember whether 
Calvert did so at the time he proposed an injection to the Kumar on the 
morning of the 8th May He was calling tlus “pai im the stomach” instead 
of using the right expression, because later on he came to know the word 
“frequently”, but at that time he had no idea! (bid, p 481, l 36-39) All 
that I need say ıs that comment on this kind of evidence 1s waste of words 


NECESSITY FOR HYPODERMIC INJECTION 


Another thing seems also to be clear from the telegrams If these reports 
which were being sent to Bara Kumar about his brother’s condition were at 
all correct, there could have been nothing serious, and no occasion, therefore, 
for Calvert pressing for a hypodermic injection at any time before mid-day 
of the 8th May at the earliest,—which would at once falsify the case the 
defendants attempted to make through Calvert as well as through Bibhabat: 
Dev1 and Satyendra among others, regarding the Kumar’s “strenuous refusal” 
“tlioughout his illness” to take this the “proper treatment” “until the last 
moment when it was too late” (Calveri—Vol 2, p 204, Ili 22-23, p 211, 1 32— 
p 212,1 4, p 215, Il 34-35, and p 223, Il 31-34) Bibhabati Devi, ıt may be 
‘pointed out in this connection, was quite clear that Calvert wanted to gne 
a hypodermic injection to the second Kumar, first on the mormng of Friday, 
the 7th May, and then again the following mormng (Vol 12, p 202, 11 20-22 
and Il 25-27) Her astute brother would put ıt ın a more guarded form 


“Col Calvert had been suggesting hypodermic injection The Kumar 
obstinately and persistently refused to have ıt He had lus own pre- 
judice against that 


This was proposed, so far as I remember, on the 7th and also 
on the morning of the S8th—about the Sth I defimtelx recollect” 
(Vol 16, p 428, Il 16-20) 


In cross-examination, he was quite sure that Calvert suggested an injec- 
tion on the 8th morning, and the Kumar was having the pam of biliary colic 
at the time He must have suddenly remembered, however, that this would 
not fit ın with the telegrams, and pulling lumself up at once, he said in the 
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same breath the Kumar “was not having pam He had no pam m the 
mornmg”! He still adhered ‘to ‘his statement that Calvert suggested inyec- 
tion to alleviate pain (:b:d, p 467, I 1-9) Later on, Satyendra was con- 
fronted with the death certificate on the 7th July, (Ex Z(i1I), Vol 1, p 178), 
in which Calvert distinctly stated that ‘the attack became acute on the 
morung of the 8th”, and this produced a reaction in the witness which was 
fully worthy of him 


“Q—This statement that his ‘condition was acute in the mormng 
fascords with Ashu Doctor’s statement' that his condition was such 
that doctors had to be sent for? i 


A—I also say that doctors “had to be sent for, but ıt was not early 
morning It was by mid-day 


Q —Do you refer to mid-day as morning? 
A~—I do not, Bengalees do ‘not 


Q—Your evidence that Dr Calvert offered to imject morphia on the 
8th goes to show he had the attack on the 8th mornmg? 


«4 —He had either a slight.attack or+t was suggested as a precautionary 
measure 


To Court Agaimst pain that might come, because the Kumar had 
been suffering from, pain for the previous two or three days and the 
pain would come off and on”? (Vol 16, p 481, ll 1-14) 


As the learned judge puts it, one no more injects morphia in anticipation 
of ‘biliary colic than one chloroforms a person against a possible abscess and 
a possible operation (Vol 18, p 336, Il 38-40) 


DETAILED EXAMINATION OF TELEGRAMS 


If the telegrams are examined a little closely, ıt will be seen that they 
either falsify, ‘or ate falsified by, the other evidence of the defendants, in 
whichever way they may choose to take ıt 


(:) Take the first telegram of the 6th May (10 AM), Ex 261, which 
mentions only fever below 99 “last night”, but not pam still the defendants’ 
present case 1s that the Kumar’s illness began with fever and pam on the 
mght of the 5th May Thus, Bibhabat: Devi says ın examunation-m-chiet i 


:“Hıs illness began on Wednesday might He had fever and “colic 
pain” that night—at about midmight The pain lasted 1% to 2 hours’” 
(Vol 12, p 202, W 11-12) ' 


Satyendra also says 


“At first he (Kumar) had fever and pam im the stomach” (Vol 16, 
p 427, 1 5) . 


He was shown the telegram, and he explamed that “last mght” meant 
the night of the 5th’ May nght up to the dawn of the 6th (ibid, p 496, II 36-37), 
but he was unable to give any explanation as to why the pam was not men- 
tioned in the telegram he had admitted before that ın the early hours of the 
5th (1e between 3 and 6 amr), the Kumar “rolled ın pam”, (sb1d, p 468, 
HW 4-5), though later he said, “this was an exaggeration”, and explained that 
what he meant was “pam” and not “agony”, that ıt was “much”, not ‘very 
much” (:b:d, p 495, I '23-25, I 27-29 and ll 33-34), all the same, he could 
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mot maintain to the end that the Kumar’s condition ‘was such that ıt must 
not be mentioned ın a telegram” (:bid, p 496, ll 45) 


(a) As to the next telegram (Ex 223) sent at 6-45 Pat on the 6th May, 
it mentions fever “yesterday” with severe stomach pam If “yesterday” 
refers to the day-time of the 5th, it would be opposed io the defendants’ 
case If, on the other hand, as Satyendra would have it, “yesterday” means 
“yesterday mght”, the word “night”? having been dropped for abbreviation 
(ibid, p 496, U 30-33), not only would this telegram not fit m with the earlier 
message of that morning, but ıt would go agamst Satyendra’s statement just 
quoted that the pain during the night of the 5th was not severe or acute it 
would also leave him without any satisfactory explanation as to why no doctor 
was called in If at any time, says he, the Kumar had severe pain, and the 
hour not “unearthly”, he would get a doctor—by “unearthly hours” he means 
from 1AM to4am (btd, p 497, Il 7-9) If a third reading of the telegram 
1s attempted, namely, that the “fever” was on the 5th might, and the ‘severe 
stomach pain” on the 6th durmg the day-time, it may perhaps be possible 
to reconcile ıt with the previous message, but when the ‘Civil Surgeon (was) 
attending” on the 6th May, according to the defendants the Kumar was not 
very 111 Satyendra says that when Calvert came in the morning on the 6th, 
the Kumar had very little or no fever (:bid, p 466, Il 7-10), and Bibhabats 
Devi’s evidence also ıs to the same effect, 


“Towards dawn the fever and the pain grew less The pain grew less 
towards dawn No doctor came that night The doctor came on 
Thursday morning (6th May)—Dr Calvert Up to after mid-day the 
second Kumar was well, but towards afternoon colic and fever began 
again” (Vol 12, p 202, ll 15-19) 


(2) As regards the third telegram of the 6th May despatched at 8-55 PM, 
Ex 224, ıt mentions fever and abdominal pam which lasted two hours This 
obviously could not refer to the fever and pain mentioned m the next 
preceding telegram, as ın that case there would be no occasion for sending 
this further message If, then, ıt refers to a fresh attack, as ıt must, this 
could only be after the despatch of the earlier telegrams, but ıt would be 
hard to reconcile it with the fact that no doctor was called in during this 
attack Satyendra, who admits that the pai mentioned here was serious 
enough for bringing in a doctor, no doubt recollects that a doctor did come, 
and as admittedly Calvert came only on the 6th morning, he says that “this 
doctor was possibly Nibaran”, but himself adds that he was “likely to make 
a mistake” on this point (Vol 16, p 497, Il 28-29) Bıbhabatı Dev: 18 more 
candid and does not bring Dr Nibaran Chandra Sen to “Step Asıde” on the 
6th at all Dr Ashutosh Das Gupta’s present evidence also ıs that 
Dr Nibaran Sen did not come either on the 6th or on the 7th May (Vol J6, 
p 265, Il 38-39) In any case, the undisputed fact remains that there 1s only 
one prescription on this date—the carminative mixture and the opium 
hniment of Calvert, Ex 51 (Vol 1, p 273) 


KUMAR’S CONDITION ON 7TH NIGHT 


(iv) As for the next telegram, the only one of the 7th May, sent at 7-10 
AM, Ex 282, ıt says “no fever, no pam”, and also “Kumar had good 
sleep last night”, but this last-mentioned detail 1s contradicted by Satyendra’s 
own entry in his diary under date the 7th May (£2 399 (1), Vol I, p 306) 
“Ramendra’s illness continues, pain im stomach with shght fever No sleep 
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last mght”, His attempt to explam ıt away as referring to his: having no 
sleep himself: has only to be stated: to be rejected (Vol 16, p 497,11 35— 
p 498, 1'10, see also judgment Vol 18, .p 329, Il -12-21) -This telegram is 
algo contradicted' by Satyendra’sevidence that the Kumar got fever and pan 
at night on = 6th May (Vol 16, p 466, 7 3) 


t) The wa telegram, the first to have been sent on ‘the 8th May (7-20 
aM), Ex 225, was a very re-assuring message “Had ever, slight pain 
yesterday Ge, 7th May) Now ‘normal, no anxiety”, but unfortunately it 1s 
belied by Satyendra’ s own evidence, ‘which ‘had no doubt to þe, wrung out 
of ‘him, m, after a great deal of struggle 

$ r a’ LEI 
“O —Would you now admit that the Kumat rolled ‘about m Ved after 
dusk on the 7th im, pam? , 


a ‘ 


A —I do, but by “rolling about’? I mëŝnvwhat I already said—frequently 
changing of side” (Vol 16, p 496, Il 10-13) 


Whatever “rolling about”! might or ' might not mean, here ıs a clear 
admission that the Kumar had pam after dusk on the 7th May Satyendra 
had of course begun by. saying, when asked about the second Kumar’s condi- 


tion on the might of: the 7th: | mao i 
“On that night he ‘was also better" (ibid, p 427, U 29-30) 


so 

“Tt may be”, he said a little later, that I heard that Ashu doctor has 

said that the pam on the 7th night continued on the 8th mornmg”’, but “I 

do not remember anything particular happening on the 7th might before I 

went to bed”, which he did at the usual hour, 1e, at about 10 Pm (ibid, 

p 466, U 30-37) Further on, followed a half-hearted admission of pain on 
the 7th night 


+ ’ 


“0 —Would you agrée with më thať xf the Kumar was suffering from 
, pain on the 7th night, doctors should have been called to see him? 


A'LYes, doctors or a doctor were called’ I recollect that at least one 
was called, but it may be two” bid, p 473, Il 24-27)’ ' 
Again ` , 
“Q —You cannot repudiate’ the evidence of Ashu doctor that the pam 
: that the ‘Kumar had at might continued to the ath? 


A —He might have had a httle” (:bid, p TA U 4-6) 

He agam repeats that either Dr Calvert or Dr Nıbaran was sent for 
on the evenmg of the 7th, and says they were called in to treat the pain, 
which was “some pain”, but “not severe pain” As there was ,no prescription 
for pam on the 7th—the only prescription of that day bemg the infamous 
concoction of Dr Ashutosh Das ‘Gupta, Ex 51 (a)—Satyendra, of course, does 
not remember if the doctor who came prescribed any medicine (:bid, p 474, 
l 34—p 475, 1,12) Fally, this very truthful witness had to make the 
admission already referred to that the Kumar “rolled about ın bed after dusk 
on the 7th in pam” š ' 
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The same admission ıs also to be found ın the evidence of Dr Ashutosh 
Das Gupta, which 1s of particular umportance in this connection, seeing that 
he was the sender of the telegram, this being in fact the only telegram to 
have been sent by him to Bara Kumar from Darjeeling about the second 
Kumar's illness This is the final statement of this witness 


“The Kumar had, I said, pain on the night of the 7th This pain had 


a connection with the calling of Col Calvert on the morning of the 
8th I cannot say whether the pam of the second Kumar on the 


night of the 7th made the second Ram: very anxious I do not. 
temeniber whether I was with the Kumar on the might of the 7th 
when the pam was on, but I ought to be there The pain on 


the night of the 7th May was the pain of biliary colic” (Vol 16, p 334, 
I 32—p 335, 1 19) 


And yet this doctor was wiring the next morning at 7-20 am "‘shght. 
pain yesterday, now normal, no anxiety’’! 


“A SUGGESTION OF DESPAIR” 


Mr Chaudhuri made an mgenious attempt to explain away this evidence 
by a suggestion which, 1f one may borrow an expression of Satyendra, was 
“a suggestion of despair” (Vol 16, p 496, l 18) Learned counsel actually 
sajd in hus reply (on the lith August, 1939) that ‘both these witnesses were 
led to speak of the pain of the 7th evening for the pain of the 6th, being 
shown a telegram sent on the 6th May, Ex 224”, and to explain how the 
witnesses were misled, he drew attention to the fact that on the original 
document the date was put down as the 7th This telegram reads as follows 
“Fever abdominal pain lasted two hours Now remission, no anxiety, no 
fear of recurring” Mr Chaudhur1'was doing less than justice to his witnesses, 
for they were really not so simple-minded as he would have us believe 
Before Satyendra made the statement ın question (Vol 16, p 496, Il 12-13), 
he had not been shown this telegram, Ex 224, at all, but a different telegram, 
namely, the first one of the 6th May, Ex 261, which stated—‘Last night 
Kumar had fever below 99”, and the witness could not possibly be making 
any mistake about it, as he was bemg cross-examined regarding the condi- 
tion of the Kumar in the early hours of the 6th Mr Chaudhur: added that 
before seeing the telegram, Ex 224, Satyendra had spoken of pain on the 
6th and no particular pain on the 7th might (Vol 16, p 466,1 36, p 465, 1 34, 
p 474, It 1-9), but all this 1s beside the point, as pain on the 6th need not 
exclude pain on the 7th, and an earher statement of such a witness that 
there was little or no pain en the 7th might does not necessarily imply that 
he could not make a different statement afterwards As any one reading the 
cross-examination will sée, the whole object of ıt was to prove that the 
earlier statement was false and false to the knowledge of the witness 


As regards Dr Ashutosh Das Gupta, the suggested explanation of 
Mr Chaudhuri 1s still less probable Apart from the fact that Dr Das Gupta’s 
statement already quoted 1s qute definite and leaves no room for any 
possible misapprehension on his part, and apart from the further fact that 
Ex 224 was not shown to um at all at or about the time he made the 
statement, one has only to refer to earlier parts of his evidence, where he 
stated that on the 7th May the Kumar had biliary colic about dusk, and that 
he had “such pam as was likely to need specific prescription” and that the 
pain was “yers great pain” (Tol 16, p 271, Il 31-37) 
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(ut) Coming to the next telegram of the 8th May sent at 11-15 am, 
Ex 221 (a), which read as follows “No fever, slight pains, vomuting 
tendency, Cıvıl Surgeon attending, no anxiety, coming giving rice, wire 1000 
passage”, the object was apparently to convey to Bara Kumar quite a 
hopeful account of the second Kumar’s condition that morning, in spite of 
the “shght pams” and the ‘vomiting tendency”, because it definitely 
suggested that the Kumar was recovering and expecting shortly to come 
down to Jaidebpur, for which a telegraphic remittance of Rs 1,000 was 
asked for ‘Giving rice” 1s a common Bengali expression for return to 
normal diet, and the words “coming giving rice” apparently meant that the 
whole party would be coming back after the Kumar took nourishment ‘This 
telegram, however, 1s contradicted by the defendants’ own evidence regarding 
the Kumar’s condition on the 8th mornmg Dr Ashutosh Das Gupta’s 
evidence that the pain on the 7th night contmued to the 8th morning has 
already been referred to Satyendra as well as hus sister would like to say 
that the Kumar took a sudden and serious turn for the worse only at about 
mid-day on the 8th, 1e, from after the hour of despatch of this telegram 
(Vol 16, p 427, Wl 12-18), but he admitted later that when Calvert came on 
the 8th morning and suggested a hypodermic injection, the Kumar was 
having the pain of biliary colic (tbid, p 467, Il 4-5), though, as already 
pointed out, he wanted the next moment to withdraw the statement He 
afterwards expressly repudiated Dr Das Gupta’s evidence to the effect that 
the Kumar’s condition was such on the 8th morning that Col Calvert had 
to be sent for (1bıd, p 474, ll 7-9), and was prepared merely to agree that 
the pam that the Kumar had at night on the 7th continued to the 8th, 
“only a little’ (sbid, I 4-6) He was later asked, if the Kumar had no attack 
when Calvert proposed to inject morphia in the mormmng on this day, meanmg 
thereby, as he explained, the time between 9 and 11 am, and his answer was 


“A —I say he had an attack of biliary colic then, but a shght attack 
I mean the pain was slight and ıt had been contmumng 


To Court By ‘shght pam’ I mean—when the Kumar was asked 
‘Have you any pain?’, he would say ‘A httle of ıt? There was 
no evidence of it unless he said it 


O —The attack was not on then? 


A —He was not in the midst of paroxysm ” 
(ibid, p 481, Il 15-26) 


Calvert’s evidence 1s also contrary to this telegram According to 
Satyendra, Calvert’s first visit on the morning of the 8th May was between 
9 and liam (Vol 16, p 482, 1 12 and p 484, 1 14), and Calvert thinks ıt 
was “on the morning visit” that he saw the Kumar’s blood-stained stools with 
mucus, about a dozen of them, which, he says, had been kept for huis 
observation (Vol 2, p 213, Il 10-13), this shows that the stools must have 
commenced some considerable time earlier, seeing that Bibhabat: Devi says 
that the Kumar was passing stools every half an hour or three-quarters of an 
hour (Vol 12, p 225, Ul 25-26) 


` 


REFUTATION FROM CALVERT’S DEATH CERTIFICATE 


The most convincing refutation of this telegram comes from a document 
of the defendants on which Mr Chandhun places very great reliance—the 
5 ; 
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I 

certificate of death given by Calvert on the 7th July, 1909, Ex 2(111) 
(Vol I, p 178), which, as pointed out before, distinctly states that “the 
attack became acute on the morning of the 8th’? DIr Chaudhum’s gloss that 
“morning” meant “the doctor’s morning”, that 1s, any time up to, say, 2 PM 
without putting a single question to Calvert about it—was, I should have 
supposed, worthy only of Satyendranath Banerjee and not of learned counsel 
Satyendra, in fact, when giving his recollection that the Kumar was “11”, 
but not ‘very 1l}? on the 6th morning, thought it fit to add that by 
“morning” he meant “up to 10 o’clock’’, but at once checking this unconscious 
betrayal of Jack of circumspection, he volunteered “By morning Europeans 
mean up to lunch time” In answer to a very natural question provoked by 
this gratuitous umpromptu, he explained to the court, “There 1s no particular 
reason for adding this” (Vol 16, 465, II 6-9) This was an obviously false 
answer, for Satyendra had a very “particular reason” for adding this little 
bit of technical knowledge, which came out later when he was confronted 
with Calyert’s death certificate 


“Q —Ths statement that his condition was acute in the morning 
accords with Ashu doctor’s statement that his condition was such 
that doctors had to be sent for? 


A —I also say that doctors had to be sent for, but it was not early 
morning It was by mid-day 


Q —Do jou refer to mid-day as morning? 

A—I do not, Bengalees do not” (Vol 16, p 481, ll 1-7) 
“Bengalees do not, but Europeans do”, as he had stated before—that was 
the obvious implication Satyendra forgot, however,—as did learned counsel 
as well—that Calvert had already proved himself a ‘‘Bengalee” ın this respect 
long before Satyendra volunteered his help Calvert had said 

“The Kumar passed motions consisting of blood-stained mucus with 

a little free blood” 


“Q —When? 

A —On the day he died In the morning or ım the middle of the 
day” (Vol 2, p 213, Il 6-9), clearly distinguishing ‘morning’ 
from the ‘middle of the day’ 


Bibhabat: Desi was also faced with the death certificate—a document which 
she had set ont ın extenso m her own written statement—but she scuttled 


away 
“0O —Do jon know that the certificate says that the Kumar’s condition 
was acute in the morning? 
A —I do not know” (Vol 12, p 231, Il 1-3) 


\ REMARKABLE DOCUMENT 


The telegram itself appears to be a somewhat remarkable document 
According to the previous messages, thcre was nothing serious with the 
Kumar at any stage of his illness, and this telegram adds a distinct note of 
buosancs by the prospect of “giving rice” which it holds out stil! one 
wonders why there should be an} anwiets to rush the Kumar back to Jardcbpur 
instead of Jeaving him at Darjeeling to recuperate, or why there should be 
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this peremptory requisition for funds by telegraphic remittance Perhaps one 
should not be justified ım indulging im these speculations, seemg that 
Satyendra, who admits responsibility for all the telegrams (Vol 16, p 465, 
Jl 12-21), was not cross-examined on these pomts All that need be pointed 
out 1s that the evidence shows that the Darjeeling house had been engaged 
for three months at a rental of Rs 400 per month, of which not even a month 
had expired, and the estate cash book, Ex 2(243), contams the following 
entries regarding Darjeeling expenses 


8th April, 1909 (Satyen) $ Rs 400 
17th April Rs 1,456 

Rs 1,500 

“Rs = 125 

Rs 50 

Rs 26 
28th April . Rs 1,000 


10th May, 1909— 
{TMO to Mukunda to bring Bow Ram,1e Bibhabat: Devi) Rs 500 


10th May, 1909— i 
(Advance to J N B to go to Poradah) Rs 400 


(vu) The next telegram, Ex 222, mentonmg “frequent watery motions 
with blood”, ıs one which the defendants would gladly disown, if only 
they could 


PLAINTIFF'S POSITION IN REGARD TO TELEGRAMS 


The position which the plaintiff takes up ın regard to these telegrams 1s 
quite understandable, but not so that of the defendants they are ther 
documents, Satyendra himself vouches for their correctness, still the 
defendants’ other evidence, oral or documentary, 1s not consistent with them 
The telegrams are supposed to contain facts which are within the special 
knowledge of the defendants, and it should be for them, therefore, to give 
such explanation of these documents as will reconcile them with one another 
and with the other evidence, which, however, as I have shown, they have 
failed to do So far as the plaintiff 1s concerned, ın my opimuon he ıs entitled 
to rely on any of the telegrams which fit in with his case, and those which 
he rejects, he rejects not merely because they are inconsistent with his case, 
but because they are falsified by the defendants’ own evidence One does not 
know why Mr Chandhun did not cross-examine the plaintiff in regard to 
these telegrams to find out sf any of them had been sent with his knowledge 
or approval, or as to why, so long as he was well enough, he did not send a 
message himself to lus eldest brother Nor do I understand why learned 
counsel for the plamtif did not question his chent about them either, as 
undoubtedly he might and should have done 


DEFENDANTS’ POINTS ARISING OUT OF TELEGRAMS 
It 1s necessary now to consider the pomts which Mr Chaudhun wanted 
to make regarding the telegrams for the purposes of his case 


If I have followed him aright, bis first pomt was that the telegrams 
showed that the Kumar had fever, and if that was so, Dr Ashutosh 
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Das Gupta’s prescription of the 7th May, Ex 51(a), would be fully justified, 
masmuch as the medical evidence was that such a prescription was suitable 
for fever As to this, in the first place, I am not at all sure that the 
defendants would like to make the case that this medicine had been actually 
administered to the second Kumar In any case, all that need be said 1s that 
Dr Das Gupta’s own evidence would furnish a complete answer to this 
prescription As I have said before, Dr Das Gupta must be held to be its 
author, his story that he took ıt down to the dictation either of Calvert or of 
Nibaran Sen being demonstrably false on his own showing, and he has himself 
admitted that this medicine cannot be given during the pain of biliary colic, 
he would give it “only if the patient has malana—the fever on with 
constipation”, he would “not give it to a chromic malaria patient who has 
diarrhoea and who 1s ın the pain of biliary colic” (Vol 16, p 264, ll 25-36) 
Mr Chaudhun does not contend that fever—malarial or otherwise—was the 
principal complaint of the second Kumar There ıs admittedly no other 
prescription for fever besides this dubious one, and Calvert was never asked 
if he had treated the Kumar for fever It may be added, as the learned 
judge points ont (Vol 18, p 323, ll 1-4), that in the printed form on which 
Calvert gave lus death certificate, Ex Z(111), there ıs a margimal direction 
asking the medical practitioner to state not merely what the deceased died of, 
but also if he had any other disease, chromic or acute If the Kumar had 
fever, or Calvert had been told anything about ıt, he would doubtless have 
mentioned ıt ın Ins certificate Apart from that, the telegrams, though almost 
all of them mention “fever”, do not on a plam reading seem to suggest fever 
of any marked intensity, the first telegram im fact describing ıt as being 
“below 99” Again, according to the telegrams, the Kumar is reported to 
have had fever only on the night of the 5th May, for two hours on the 6th, 
and for some time during the day on the 7th (period not specified) A lot 
of useless controversy was raised in the court below as to whether the 
second Kumar was a chronic malaria patient suffice ıt to state that it 1s not 
established on satisfactory evidence that he had an attack of malarial fever at 
Darjeeling (see judgment, Vol 18, p 336) Even if the telegrams are 
accepted as correct, I am not prepared to hold that the fever indicated therein 
1s such as may be supposed mm any way to discount the simster significance 
of the “arsenic prescription” 


y 


KUMAR’S CONDITION ON 8TH MORNING 


Mr Chaudhur’s next pomt seemed to be that the first two telegrams of 
the 8th May, Exs 225 and 221(a), sent at 7-20 and 11-15 am respectively, 
were valuable contemporaneous evidence to show that the Kumar was 
comparatively better that morning, and that this accorded fully with another 
contemporaneous document, Calvert’s condolence letter of the 10th May, 
Ex 2Z(205), (Vol I, p 419) I have already referred to the defendants’ own 
evidence which goes to contradict these telegrams, but ın view of the particular 
emphasis which Mr Chaudhur: laid on the Kumar's condition on the 8th 
mormng, as negativing the plaintiff’s case of poisoning, I may perhaps add 
a few further observations on the pomt 


In the first place, 1t 1s to be observed that Calvert was not examined at 
all by the defendants regarding the Kumar’s condition on this morning, and 
lus description of it im Ins certificate or affidavit of death was left to stand 
as it was It was elicited from lim in cross-examination that he saw the 
Kumar's blood-staimed stools “on the mornmg visit” rather than “ım the 
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middle of the day”, and this visit, according to Satyendra’s evidence, was 
between 9 and {f Am ‘There was no re-examination of the witness on the 
point Secondly, ıt 1s admitted both by Satyendra and Bibhabat: Devi that 
Calvert proposed a hypodermic injection on the morning of the 8th, and this 
1s also stated by Calvert in the condolence letter —'The morning I was called 
ın he (Kumar) felt so much better that he declined the treatment I proposed” 
{Vol I, p 419, I 11-12) Calvert could not possibly be speaking here of his 
“mid-day” visit, to which he refers ın express terms in a subsequent part of 
his letter On his own evidence, ıt 1s clear that there could be no question 
of “hypodermic medication’’, if the Kumar was in fact in a more or less 
“normal” condition or suffering only from “slight pams” Thirdly, it 1s not 
a violent assumption to make that Calvert came in the morning because he 
was sent for, and he would not be sent for, if the Kumar’s condition did not 
require or justify a call Satyendra tried no doubt to repel this suggestion 
(Vol 16, p 427, | 20, m exammation-tn-cluef and p 474, U 7-9 wm cross- 
examimation), but this was quite typical of him he would “send for” 
Calvert on the 7th evening when Calvert did not come (tbid, p 474, 1 40), 
but would not send for him on the 8th morning when he did come 
Bibhabat: Devi merely said ‘On Saturday in the morning, Dr Calvert came 
The,second Kumar was then somewhat well Dr Calvert wanted to give an 
injection, but the Kumar would not agree He left’? (Vol 12, p 202, 
ll 25-27) On this pomt Dr Ashutosh Das Gupta’s evidence, allowmg of 
course for the usual exaggerations, 1s more ın accordance with probabilities 


“Q—Would it be true ‘On the day of his death Dr Calvert was 
called six or seven times from 7 AM to 8-30 PM’? 


A —It would be true 
Adds I said what I remembered 


(Question repeated ) 
©  A—Yes, ıt would be true ” 
(Vol 16, p 291, Il 5-9) 


’ 
r 


Agam 


1 

“I mentioned the three visits of Col Calvert then (that ıs, m the 
Sripur case) My present recollection is that he came many times 
on the 8th May He came six or seven times ” 


(ibid, p 297, I 32-83) 


It ıs worth while pomting out im this connection that at one stage 
Mr Chaudhuri himself emphasised that “the best medical aid was sent for” 
on the 8th morning this was necessary for the purpose of countering any 
suggestion of felonious intent on the part of Satyendra and Dr Ashutosh 
Das Gupta, but the moment he realised that ıt went directly agamst his case 
that the Kumar was comparatively better that mornimg, he quickly retreated 
and said “Probably ‘sent for’ ıs not accurate’ (I am quoting his very 
words of 11th August, 1939) 


WHAT ARE THE PROBABILITIES? 


Reading the evidence as a whole, 1t seems to me that the probabilities 
are that the Kumar had started passing blood-stained stools from a fairly 
early hour of the 8th morning, and that if Calvert came at or about 9 AM, 
he must have been sent for, and if he proposed an injection at the time, ıt must 
have been because he found the condition of the patient very acute Intany 
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case, it 18 umpossible to hold that the Kumar could have been in anything 
like the condition indicated ın the telegrams of this morning This conclusion 
1s not at all repelled by the Mag Carb prescription of Calvert of the Sth May, 
Ex Sl(e), (Vol I, p 285) as to whether this prescription was brought from 
Calvert from his house or not, 1s uncertain, and as I have said before, no such 
suggestion was definitely put to Calvert by the plaintsff ın cross-exammatin, 
but ıt 1s enough to state, as the learned judge points out, Calvert’s memory 
does not go to thus prescription as connected with an actual ysisit in the 
mormng (Vol 18, p 349, UW 10-11) 


NO INDICATION OF GOOD FAITH 


The next point which Mr Chaudhuri attempted to make on the telegrams 
was in connection with the last one sent on the Sth May at 3-10 par, which, 
he said, was an indication of good faith on the part of the Darjeeling people 
not only was there no attempt to suppress such a tell-tale symptom as 
‘frequent watery motions with blood”, but there was an express request 
to Bara Kumar to “come sharp” in view of the second Kumar’s “serions 
Illness” Plausible as this argument is, ıt cannot bear scrutiny In the 
first place, on the defendants’ own evidence the alarming symptoms made 
their appearance at 11-30 am at the earliest, and though only a quarter of an 
hour before a message had been sent giving a very hopeful account of the 
second Kumar—'No anxiety, coming giving rice”’,—they waited nearly four 
hours before communicating to Bara Kumar any news about the fresh 
developments If Satyendra, as he himself says, was the person responsible 
for sending these messages, one has only to contrast this attempt on Ins 
part to hold back the true state of things as long as possible on this fateful 
day with the frequency of the messages sent on the 6th May, when apparently, 
on his case, the Kumar’s condition could have possibly given no cause for 
anxiety To my mind, if any inference 1s to be drawn from these telegrams 
of the 8th May on the question of Satyendra’s good faith, the fact of this long 
interval between the two messages cannot certamly tell in his favour 
Secondly, for aught one knows, there mght yet have been no occasion for 
suppression of “watery motions with blood” If the previous telegrams are 
any indication, biliary colic was still in the air—the only illness which up to 
now held the field was “fever” and “stomach pam” A sudden change for 
the worse, serious enough to lead to a fatal termination almost with certainty, 
had to be accounted for a mere onset of high temperature or creased 
severity of stomach pain would not serve the purpose some approach to 
actual symptoms could hardly be avoided there was certainly less risk in 1t 
than in total suppression Again, 1f Satyendra ıs to be beheved, Calvert was 
in the house from shortly after mid-day the Private Secretary had with 
“praiseworthy zeal” got him there none of the alarming symptoms were 
kept back from hım Calvert Inmself was strenuously, but still without 
success, pressing for hypodermic injection The prognosis, on the defendants’ 
account, wis im all conscience serious Satyendra was for the moment the 
master of the house who had the direction of affairs in his hands If he was 
acting bona-fide, what would one expect mm to do in such circumstances 
before he sent a telegram to Bara Kumar about the second Kumar's 
condition? He would consult the doctor, ask him what he thought about the 
case, and take lus advice about the message to be sent But at 15 not 
Mr Chaudlmri’s case that the 3-10 par message was sent to Bara Kumar 
with the knowledge and approval of Calvert, which undoubtedly would have 
established good faith on the other hand, there 1s the attempt and all the 
attendant equivocation to make out that “watery motions” m the telegram 
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meant no more than liquid stools! As regards the invitation in the telegram 
to “come sharp’, I do not know that the defendants are entitled to claim 
any merit from this, seeing, ın the first place, that ıt was out of the question 
for Bara Kumar to have arrived at Darjeeling before Monday afternoon at 
the earliest, and secondly, that on their own case they could not have paid 
any heed to Bara Kumar’s request in his own telegrams for “immediate” 
information about the second Kumar’s condition 


Another point which Mr Chaudhuri tried to make ın connection with the 
telegrams was that 1f Satyendra was out to make a false case of biliaty colic, 
he would have taken good care for this very reason to put “biliary colic”? in 
the telegrams rather than avoid any reference to ıt The short answer to 
this suggestion ıs that biliary colic might not have been thought of at all at 
this stage as a possible explanation of death 


WHAT DO THE TELEGRAMS INDICATE? 


Taking the telegrams as they stand, without the aid of any commentary, 
all that they show, to' my mund, 1s that the second Kumar got a slight touch 
of “fever” at night on Wednesday, the 5th May, 1f not during the day as well 
It was accompanied by “severe stomach pain” On the 6th he was free 
from fever and pain, both in the day time and at night, except only 
for two hours which were probably towards the evening On the 7th he 
had “fever” again and “slight pam”, but on the 8th morning he was 
“normal” till about 11 AM, except for “slight pams” and a ‘vomiting 
tendency” Up to now there was no cause for anxiety at any stage on 
any day On the 8th mornmg his people there were actually hoping to 
“give him rce” and bring him down to Jaidebpur shortly Somewhere 
between 11 and 3 during the day on the 8th, he, however, suddenly took 
“seriously 111” and passed ‘‘frequent watery motions' with blood? The 
condition was alarming enough to make the inmates of the house wire 
the Bara Kumar to “come sharp’ I believe I have given a very fair 
summary of the telegrams, and ıt passes my comprehension how’ any one, 
doctor or layman, can, possibly trace ın ıt the remotest indications of bilary 
colic On the other hand, the “frequent watery motions with blood”, coupled 
with stomach pain, might conceivably, xf not necessarily, pomt to arsenical 
poisoning, at any rate to enteritis 


N 


WHAT DO THE PRESCRIPTIONS SHOW? 

So far as the prescriptions go, for what they are worth, the indications 
are, I may repeat—not of arsenical poisoning, it is true, but certamly not 
of biliary colic either, takıng them as a whole, imclnding Ex 51 (a) ‘They 
are mostly sedatives for the stomach, with just a few stimulants thrown in 
for collapse, and an opium preparation, possibly to fight diarrhoea or dysen- 
tery, and a limiment for rubbing over the stomach None of the prescriptions, 
again, 1s for fever, excepting probably Ex 51 (a) which, of doubtful efficacy 
as it is for this purpose, is on the other hand defimtely contra-ndicative of 
biliary colic 


In this state of the evidence furnished by the telegrams and prescriptions 
on the question of the second Kumar’s illness, Mr Chaudhuri naturally turns 
away fromi them, and invites the court imstead to fix its attention on some 
other contemporaneons documents which he says establish the broad fact of 
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biliary colic, and which, 1f they do not constitute the only safe basis on which 
to proceed, would, at any rate, be much safer evidence to act on than the 
doubtful evidence of symptoms at this distance of time In view of the 
msistence with which Mr Chaudhuri has pressed this argument ıt becomes 
necessary to examine the matter with the care and attention ıt deserves 


CALVERT’S CONDOLENCE LETTER AND DEATH CERTIFICATE 


As already indicated, there are two documents on which Mr Chaudhuri 
relies, not only as regards illness but as evidence of death as well—Calyert's 
condolence letter to Bara Kumar, Ex 2Z(205), (Vol I, p 419), and Ins 
affidavit or certificate of death of the second Kumar, Ex Z(111), (Vol 1, 
p 178), read with his evidence ın support thereof In view of their importance, 
the documents may be set out in full 


` (9 
CONDOLENCE LETTER 


“i, Monteagle Villa, 
Darjeeling 
10th May, 1909, 


“My dear Kumar, 


“Please accept my most simcere condolence in the great loss which 
you have sustained through the death of your kind-hearted and amiable 
brother I am afraid that lus sudden death must be attributed to a- 
little overconfidence on lus part regarding the nature of Ins illness and 
its probable termination The morning I was called in he felt so much 
better that he declined the treatment I proposed, even the earnest 
solicitation and exhortation of lus Private Secretary and frends who 
were most solicitous concerning Ins condition failed to move him Later 
ım the day he had a relapse, the colic coming on in a most intense form 
His Secretary with praiseworthy zeal himself went round the station 
until he had found me on my rounds and secured my early attention 
to the case This time he hstened to the advice of the Secretary and 
lus friends and allowed me to adopt the mght treatment The colic 
quickly ceased under the hypodermic medication, but unfortunately the 
system had received such a shock in the interval that he sank and 
died fiom collapse ın spite of all our endeavours All that was possible 
was done to save your brother’s life, and he received the greatest care 
and attention from those about hım It would have been a great boon 
1f he could have had hus friends around hım, but the exacerbation of Ins 
illness came on so suddenly and terminated so quickly that it was not 
possible He had had milder attacks of this nature before, and it was 
his recovery from these wich prevented him realizing the serious 
nature of the last one before it was too late 

“Yours sincereis, 
r J T Calhert” 


“(Replied 20-5-09) ” 


This was marked as JH L 4 dunng the examination of Lindsis on 
commission, 
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(2) 
CERTIFICATE OF DEATH 


“Certificate A 
“Policy No 74789 


“Infe—Kumar Ramendra Narayan Roy 
“Claimant—Ram Bibhabati Dev 


“CITY OF GLASGOW LIFE ASSURANCE COMPANY 
“Certificate of Death 


“To be granted by the Medical Practitioner who attended 
deceased ın ms last illness 


“I, John Telfer Calvert, Lt-Col IMS, Cıvıl Surgeon, Darjeeling, do 
hereby solemnly declare, that I have known Kumar Ramendra Narayan Roy 
for 14 days and have been his consulting Medical Attendant for 14 days, that 
I attended him im his last illness, that he died aged about twenty-seven years 
at Darjeeling at 11-45 o’clock pm on the 8th day of May, 1909 after an 
illness of 3 days, that the cause of his death was collapse followmg upon an 
acute attack of biliary colic (gall-stone) 


“The above was inferred from symptoms and appearances. during life, 
that the symptoms of the disease which caused death were first observed by 
me on May 6th, 1909, and that the attack became acute on the morning of 
the 8th and he died the same evening 


“Signature—J T Calvert 
Designation—Lt -Col IMS, Civil Surgeon 
Place—Daryeeling . 
Declared before me this seventh day of July, 
1909 
i Signature—W M Crawford, Justice of the Peace 
and District Magistrate, Darjeeling 


"N B This Certificate must be countersigned by a Justice of the 
Peace, Magistrate, Collector, or Judge of the place or district where the 
death took place, and must bear the Court’s Seal when signed before 
any of the three last officials ” 


This was marked as J T C., 1 durmg the exammmation of Calvert on 
Commission ‘The certificate 1s written on a printed form of the Insurance 
Company, and the original should be referred to in order to see the portions in 
print and the portions in the handwriting of Calvert or of the attesting 
authority Crawford When Calvert says ın cross-examination that “the whole 
of this” from the words ‘John Telfer Calvert” down to the word “Darjeeling” 
before the final declaration 1s in his handwriting (Vol 2, p 205, I 13-15), 
he means by the “whole of this’ the whole of the manuscript portion For 
easy reference, the material part of the document may be reproduced below 
bs the manuscript portions in itales and the printed portions ım capital 
etters 


“I, John Telfer Calvert, Lt-Col, IMS, Cruil Surgeon, Darjeeling, 
DO HEREBY SOLEMNLY DECLARE THAT I HAVE KNOWN Kumar 
Ramendia Narayan Roy FOR 14 days AND HAVE BEEN HIS consult- 
mg MEDICAL ATTENDANT FOR 14 days, THAT I ATTENDED HIM 
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IN HIS LAST ILLNESS, THAT HE DIED AGED ABOUT twenty- 
seven YEARS AT Darjeeling AT 1145 O'CLOCK pm ON THE Sth 
DAY-OF May 1999 AFTER AN ILLNESS OF 3 DAYS, THAT THE 
CAUSE OF HIS DEATH WAS collapse following upon an acute attack 
of biliary colic (gall-stone) 


The above was mferied from symptoms and appearances during life, 
THAT THE SYMPTOMS OF THE DISEASE WHICH CAUSED 
DEATH WERE FIRST OBSERVED by me on May 6th, 1909, and the 
attach became acute on the moining of the 8th and he died the same 
evenmig ” 


It 1s admitted that the whole of the writing is in Calvert’s hand The 
document as printed in the Paper-Book leaves out the marginal directions 
contained in the form 


Both these documents were specifically mcluded ın the Interrogatones put 
by the defendants to Calvert (Iuteriogatorics 5-9, Vol 2, pp 201-202), while 
Lindsay was asked about the condolence letter only (Iute:rogatory 15, Vol 2, 
p 137) 


It will be remembered that Bibhabat: Devi sets out both the documents 
in extenso m her written statement (Tol 1, pp 174-175) 


DEFENDANTS’ CONTENTION ON THE DOCUMENTS 


Mr Chaudhur: maintains that there 1s nothing whatever to impugn the 
bona-fides of either of the documents which have been duly proved by 
Calvert, and that these cannot, therefore, but be the best evidence of the 
two facts mentioned therein, namely, the death of the second Kumar and 
the cause of his death Death, he poimts ont, was an accepted fact so m 
mentioning death Calvert could not be telling a lie Secondly, as regards 
the cause of death, even supposing he had made a wrong diagnosis, he had 
admittedly seen the second Kumar on the Sth May, and if he had put in 
bihars colic ın the letter, he must have done so because he believed it to 
be the cause of death Mr Chaudhuri emphasises that no suggestion was 
put to Calvert ın cross-examination that he had been ‘bribed’? or “bought 
over” 


UNUSUAL CHARACTER OF CONDOLENCE LETTER 


As regards the condolence letter, the first thing that strikes one about ıt 
is its unusual character ıt does seem to be extraordinary that a consulting 
physician like Calvert should go out of his wax to write such a letter for no 
ostensible reason of Ins own It 1s obvious that the letter must have been 
procured from Calvert, and that for a definite purpose Calvert adnuts that 
he did not know Bara Kumar before the date of this letter he had never 
met lum It was put to him in cross-examimnation that he had wnitten it at 
the suggestion of the brother-in-law or the attending physician of the second 
Kumar He did not remember, but added “The suggestion might have 
come from them” (Vol 2, p 206, N 11-15) Mr Chandhun had to concede 
that 1t was not a Spontaneous communication, but he would keep both the 
brother-in-law and the attending physician clear of if, and throw it on to 
Mukunda, the Private Secretary, long since deceased The point he stressed 
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was that on the 10th May there could have been no motive to get from Calvert 
false evidence of death or of the nature of illness 


If, as Mr Chaudhuri admits, the letter was secured from Calvert, I find 
it difficult to believe that neither Satyendra nor Mukunda had any knowledge 
of ıt Whoever obtained ıt, he must have done so for a definite purpose, and 
if the letter be taken at 1ts face value, the purpose was to get a statement 
from Calvert which would reassure Bara Kumar that “all that was possible 
had been done to save his brother’s lfe”, and that the patient had ‘“‘received 
the greatest care atid attention from those about hım” In other words, the 
object was to get what might look lıke an unsolicited testimonial from Calvert, 
not for the Private Secretary alone, but also for the “friends” of the second 
Kumar “who were most solicitous concernmg his condition” If Mukunda 
was the person to whom it occurred to get fortified with such a valuable 
weapon of defence, ıt seems to me unthinkable that he could have acted 
so selfishly as to have excluded either the ‘‘brother-1n-law” or the “attending 
physician” from the benefit of ıt, or at any rate, kept them out of knowledge 
of such a signal certificate of good conduct he had secured for them 


SATYENDRA’S DENIAL OF KNOWLEDGE OF THIS LETTER 


The insistence with which Satyendra disavows all knowledge of this letter 
1s itself very significant, and is quite ın keeping with the excessive anxiety 
he shows to disown connection with the procuring of other documents as: 
well, such as the imsurance affidavits of death and cremation, or the statements 
of the Darjeeling witnesses, or the statement of Haran Chandra Chakladar 
Satyendra 1s not content with denying having procured any letter from Calvert 
before he came back from Darjeeling or at any time, or having had any 
letter of Calvert ın his possession, but he says ın fact that he had never seen 
this letter ın original till ıt was shown to him durimg cross-examination 
(Vol 16, p 432, Il 1-3 and Il 11-13) Cross-examined about the letter, this 
1s what he says 


“Q—Are you not aware of the fact that Col Calvert was not acquainted. 
with Bara Kumar at the time? 


A—I do not know, but probably he did not know him 


Q —Is ıt your suggestion that Col Calvert wrote that condolence letter 
to Bara Kumar quite independently—without suggestion of any 
kind ? ? ; 


A —I have come to know of this letter only when a copy of ıt was 
sent to me as I said Mukunda might have suggested a condolence 
letter from Calvert, but 1t 1s my surmuse 


I cannot suggest how Col Calvert came to write im such 
praise of these (ssc) about the second Kumar during his illness 
Bara Kumar did not show me the letter at Jaidebpur I never 
heard about ıt from him or anybody I had no talk with Bara 
Kumar about ıt regarding the correctness of the second Kumar’s 
death” (bid, p 535, ll 23-36) 


Dr Ashutosh Das Gupta’s disclaimer of this letter 1s equally characteristic 


“(Shown letter of Col Calvert set out m the written statement of defen- 
dant No 1) — — I remember the contents of the letter now 
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“Q—Did you know this before? 
A—I heard about the letter 


(Question repeated) 


A —I did not know this before—that the letter said that the Kumar 
was well ın the morning 


To Comt I heard about the letter and never knew its contents 
until now I did not know the contents of Col Calvert’s “death, 
certificate” before today (Vol 16, p 276, 1l 4-15) 


BIBHABATI DEVI’S "PRETENDED IGNORANCE” 


Bibhabat: Devi’s cross-examination regarding the condolence letter may 
also be referred to 


“Q—Do you know that on the 10th May a testimomal was secured 
from Dr Calvert on Monday followmg the death? 


A —Tell me what it was about I do not know that any letter was 
taken from Dr Calvert that day 


Q—Have jou not heard till now that on the 10th May a letter was 
taken from Dr Calvert? 


A —By whom? 


Q —By some one or other of the party at your house? 
A —I do not know even now 


Q—Did you send a letter of Col Calvert dated 10-5-1909, to the 
Secretar}, Board of Revenue? 
A —Let me know the subject matter of the letter 


t 


Q—Any letter of Col Calvert of that date? 
A —Addressed to whom? 


Q—Never mmd to whom? 


-1 —I sent a copy of the condolence letter of Dr Calvert to Bara Kumar, 
to the Secretary of the Board of Revenue This copy was sent 
to me by Jogendra Babu, Secretary, after the arrest (stc—adv ent ?) 
of the plaintiff, and I sent this cops or a copy of this copy to the 
Secretary to the Board of Revenue That letter expressed sorrow 
at the Kumar’s death The whole of the letter was read over 
to me and I remember this much 


To Court My brother read ıt over to me In the letter to the 
Secretary, Board of Revenue, I said that the letter had been 
suddenly found during the course of a search m Bhowal shensta 
—this 1s, What Jogendra Babu had written to me ” 


(Vol 12, p 227, U 9-33) 


Pretended ignorance could no further go Well might one say “The 
lady doth protest too much, methmks"! 
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The defendants’ story of how the condolence letter came to be discovered 
may be now given According to their case, many letters of condolence came 
to Bara Kumar after the reported death of the second Kumar, which were 
all stitched up into a file with a cover marked “Condolence letters of second 
Kumar” and kept in the Private Secretary’s office at Jaidebpur Rai Sahib 
Jogendranath Banerjee, D W 310, was the Private Secretary, and his evidence 
ıs that after the plaintiff’s declaration of identity he was ordered by the 
Manager to search for papers connected with the Kumar’s illness and death, 
and in the course of such search his clerk Aban1 Mohan Banerjee discovered 
this file On looking into the file the Rat Sahıb came across this particular 
letter from Calvert which was in fact the only letter he found im ıt touching 
death and illness, the rest bemg all simple letters of condolence He there- 
upon showed it to the Assistant Manager and the Manager, and by the direc- 
tion of the Manager, sent a copy of it to the Collector and a copy to Bıbhabatı 
Devi At the Collector’s request the origimal was afterwards sent to him 
(Vol 15, p 443, Il 12-30) The witness adds that the condolence letters were 
all answered, and he would write ‘‘replied’? on them to show that this had 
been done, and he proved a similar endorsement ‘Replied 20-5-09" on 
Calvert’s letter as being ın Ins handwriting {1b1d, I 31-36) The clerk Aban1, 
DW 324, has been examined and confirms this evidence (Vol 16, p 33, 
U 13-24) The letter by which Bibhabati forwarded a copy of this document 
to the Board of Revenue and the acknowledgment by the Board are both 
on record (Exs Z(260) and Z(258), Vol II, pp 319 and 321 respectswely) 
The correspondence between the Manager and the Collector regarding this 
letter (certain initials and'endorsements on which only were proved), will be 
found ın the Appendix at pp 246-249 


Mr Chaudhurr points out that the first suggestion of the plaintiff was 
that this condolence letter came into existence at a much later stage than 
the date ıt bears and that the endorsement on ıt “Rephed 20-5-09” was 
fabricated, but this suggestion, it 1s said, was afterwards given up when 
it was shown that these words were to be found ın the photographic copy- 
of the letter which had been kept on the record before the original was sent 
to England for the purposes of the examimation of Calvert and Iundsay In 
this connection Mr Chaudhuri calls attention to two petitions filed on behalf 
of the defendants in the court below on the 22nd July, 1935, putting on record 
the plamtıff’s case as made by his learned counsel to the effect, first, that 
this letter might have been ante-dated and procured at any time after the 
arrival of the plaintiff and before the examination of Calvert (Vol 14, ıp 417), 
and secondly, that all correspondence addressed to the eldest Kumar includ- 
ing the letters of condolence had been sent“to the Bara Rani long before 1921 
(bid, p 418) By a further petition on the followmg day the defendants 
filed a number of condolence letters purporting to come out of this file, 
which were in addition to condolence letters produced by them at a much 
earlier stage (tbıd, p 440) Mr Chaudhuri refers to the order (No 1116) which 
the learned judge recorded on the defendants’ petition on the 22nd July, and 
was as follows 


“As to the petition filed today touching the case as to Ex J H L 4 
(1e the condolence letter), the learned counsel for the plamtıff says, 
today as to this Ex JHL 4 that the letter does not appear to have 
existed on the date ıt bears I take fus case to be exactly what he 
says, though on the 18th he threw out a certain suggestion as to 
when ıt might have come into existence, and did not, while making 
those suggestions, limit them to a pomt of time before Bara Kumar’s 


~ 
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death Learned counsel says that he does not resile from the general 
position taken up on that date, though he does not commit himself 
to a defimte date” (Vol 1, p 85,1 30—p 86,1 3) 


The plaimtiff’s answer was given in two petitions filed on his behalf, one 
on the 22nd July and the other on the 24th July, 1935 (Vol 14, p 419 and 
pp 441-442) It was poimted out that counsel for the plaintiff was not counsel 
for the Bara Rani, but from such information as was available, ıt appeared 
that all letters addressed to Bara Kumar including letters of condolence 
had been sent to the Bara Rami by the Court of Wards before 1921 Objection 
was also taken to the defendants filing any further condolence letters at this 
stage in contravention of the court’s order No 734 of the 29th September, 
1934 (Vol 1, p 59 and Vol 10, pp 406-412), particularly as the plaintiff had 
already closed his evidence and there was no chance of his refuting the case 
which the defendants were now seeking to make 


The condolence letters and telegrams produced by the defendants and 
admitted in evidence will be found ın Vol I, between pp 404 and 448 . 


WHEN WAS THE CONDOLENCE LETTER WRITTEN? 


I do not think 1t has been made out that Calvert’s letter was not written 
on the date it bears, namely, the 10th May, 1909 No such suggestion was 
put to Calvert by the plaintiff, on the other hand, he was cross-examined on 
the footing that he had written it at the instance of Satyendra and 
Dr Ashutosh Das Gupta, which must have been before they left Darjeeling 
on the 10th May ‘This does not, however, dispose of the question as to 
whether the letter was received by Bara Kumar at the time in due course, 
or as the plamtiff suggests, ıt was reposing im the custody of Satyendra tll 
he caused it to be found among other papers at the Private Secretary’s office 
at Jaidebpur Calvert was not asked by either party ıf he had sent the letter 
by post, or made ıt over to one of the inmates of “Step Aside” for delivery 
to Bara Kumar ‘The endorsement on the document ‘‘Rephed”, bearing 
date 20-5-09, if ıt was made at the time im the usual course, would no doubt 
support the defendants’ case, but as to this, ıt was definitely put to Rat 
Sahib Jogendranath Banerjee ın cross-examination that this writing was of a 
much more recent date the ink looked comparatively fresh, while the wrting 
an the body of the letter was distinctly more faded and discoloured the 
writing, again, was with a fine pen which was unusual with the Ra: Salub 
who admits he preferred broad nibs (Vol 15, $ 517, 1 17-32 See also Abam, 
Vol 16, p 39, ll 1-5) The suggestion was, of course, denied by the Rai 
Salib, but unfortunately he 1s a witness whose evidence neither carries con- 
viction nor appears to have the ring of truth im it A very look at the 
document will show the difference in the ink between the body of the letter 
and the endorsement, and yet he denies this obvious fact It may be that 
the words “Replied 20-5-09’? were there when the original letter was sent to 
England, as appears from the photograph to which Mr Chaudhun referred, 
but this does not show that they must haye been there from the vers 
beginning 


It was also suggested to Rat Samb Jogendranath Banerjee that the 
endorsement was not m his handwriting at all He had to admit that the 
415 an ‘20-5-09” was written in a different manner from how he would write 
it now He was shown a number of other condolence letters and telegrams 
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produced by the defendants, which also contained similar endorsements 
“replied” (Ex 373, and Ex 373 (I)—Ex 373 (30)) Of these there was only 
one, a telegram from Mr Lyon to Kumar Ramendra Narayan Roy, Ex 373 (11), 
(Vol I, p 434), the endorsement on which he could definitely swear to as 
‘being in his handwriting (Vol 15, p 520, Il 23-24) As regards the endorse- 
ments on the other documents of this series, the handwriting in Ex 373 (5), 
373 (9), 373 (10), 373 (12),: 373 (15), 373 (16), 373 (17), 373 (18), 373 (27), 373 (28) 
and 373 (30) looked like his, but he could not swear to it, while he positively 
denied his handwriting in the rest (tbid, II 14-36) The witness gould not 
help stating that the “5” ım Calvert’s letter did not resemble the “5” in the 
telegram from Mr Lyon (tbid, Il 36-37) Shown Ex Z (205), Calvert’s letter, 
he was asked 


“Q Do you usually write “5” like that? (Pause) 


A Can't say xf I wrote that sort of “5” usually ” (bid, p 521, 
I 12-14) 


The whole of the cross-examination of this witness regarding the hand- 
writing of these endorsements ought to be read mm order to appreciate the 
value of this evidence Speaking for myself, I am unable to say that the 
plamtiff has not laid a foundation for the suggestion that the endorsement in 
Calvert’s condolence letter was neither a contemporaneous writing nor im the 
hand of Ra: Sahib Jogendranath Banerjee 


In her letter bearing date the 5th June, 1921, by which Bibhabati Devi 
forwarded a copy of the condolence letter to the Board of Revenue, 
Ex Z (260), (Vol II, p 319), all that she says is that “the letter was dis- 
covered in the course of searching the file of old correspondence by the 
Manager at Jaidebpur’’—not, be ıt observed, the ‘‘Condolence file’? of which 
so much 1s made by other witnesses It is significant that the Manager’s 
letter to Bibhabati Devi, which may be expected to have given some infor- 
mation as to how, where, or by whom the letter was “discovered, has not 
been produced by the defendants (see the “cross-examination of Rai Sahib 
Jogendronath Banerjee, Vol 15, p 521, 1 29—p 522, 1 22) 


l WHERE WAS THE CONDOLENCE LETTER? 

The real question is whether this condolence letter was at the Private 
Secretary’s office ın the Rajbar1 at Jaidebpur from before May: 1921 when it 
1s supposed to have been unearthed for the first time by the Private Secre- 
tary’s clerk Abani (D W 324) On the case of either party, the letter was 
not sent to Bara Rami in 1917, when, ıt will be remembered, she asked for 
all the private papers of her deceased husband which had been lying ın the 
Private Secretary’s office to be sent to her (see Vol II, pp 73, 74 and 174) 
It 1s, however, admitted by the defendants’ witnesses that if this letter had 
been found at the time, ıt would have been sent to Bara Ran 


Thus, Abani says 


“If this letter had been found when Bara Rani asked for Bara Kumar’s 
personal letters, 1t would have been sent then When she asked for 
these letters we searched for them ” 


(Vol 16, p 38, I 36-39) 
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Mohmı Mohan Chakravarty, the Assistant Manager, also says this ın cross- 
examination 


“I do not suggest that im 1921 letters addressed to Bara Kumar were 
at Jaidebpur but the condolence file was with Jogendra Babu So 
Jogendra told me, and he showed the file to me I do not remember 
if the letters im that file were addressed to Bara Kumar ” 


(Vol 14, p 412, Il 35-38) 


Again s 


“I do not know whether all papers and letters addressed to Bara Kumar 
were sent to Bara Rani long before 1921 ” (1bıd , p 413, I 6-7) 


Raı Sahıb Jogendranath Banerjee also ın a manner admıts that the condolence 
letters would have been sent to Bara Ranı, ıf these had been found at the 
tıme after search 


“We had no objection to send the condolence letters to Bara Ranı I 
thought ıt necessary to search for documents ın my office before 
sending the papers wanted by Bara Rani At that time I did not 
find the condolence file after search” (Vol 15, p 519, Il 24-27) 


The evidence of this witness regarding the condolence letters 1s indeed a 
study in prevarication 


On the evidence as it stands ıt seems to me to be fairly clear that the 
condolence letter was not at Jaidebpur in 1917 otherwise ıt would have been 
sent to Bara Rami Admittedly a search was made in the Private Secretary’s 
office at the time, and it 1s difficult to believe that such a file, if there was 
one, would have been missed It 1s true that the defendants have produced 
ın court a number of condolence letters and telegrams, but there 1s nothing 
to show that these came out of the file of ‘second Kumar’s Condolence 
letters” in which Calvert’s letter 1s supposed to have been found Mr 
Chaudhuri did not invite our aftention to the statement of a single witness 
on his side who had said so, though, 1f the defendants’ case 1s true, the 
existence of this file as the repository not only of this letter from Calvert, 
but of other messages of condolence, must have been known to them from 
May 1921 at the latest, and they must have known as well the plaintiff’s case 
regarding this document which they were called upon to meet It 1s only 
necessary to add that though their witnesses talked so often of the condo- 
lence file, the defendants do not appear to have produced the file, as one 
would have expected them to do at the very first stage when they filed the 
Ex 373 serics As already stated, they no doubt produced some more con- 
dolence letters on the 23rd July, 1935 (see their petition of that date, Vol 14, 
p 440), but the plamtiff very nghtly objected to their bemg taken in at 
such a late stage If such a Condolence File did at all exist, the defendants’ 
conduct in respect of ıt would seem to be quite on a par with what they did 
ın connection with the Darjeeling Samitarium Condolence File Then, again, 
if it 1s the defendants’ case that none of the condolence letters which had 
been received by Bara Kumar were sent to Bara Ram in 1917, nothing would 
haye been easier for them than to prove this fact bs producing the hist, 
admittedly hept by the Manager, of the documents forwarded to her (see 
Ea 65, Vol II, p 74), but this they did not choose to do 
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To put the matter on no higher basis, ıt may well be stated that the 
origin and production of Calvert’s condolence letter are both shrouded im 
mystery, and this 1s a circumtance which cannot be altogether left out of 
account im assessing the evidentiary value of the document on which the 
defendants so strongly rely There still remains the question which was 
pointedly put by Mr Chaudhuri why should Calvert, agaist whom thete 
was no suggestion of bribery or corruption im cross-examination, be writing 
a false letter regarding the death of the second Kumar and the cause of his 
death? Even if ıt be supposed that the persons who procured the letter 
from him had an ulterior object ım view, that they wanted it to serve as a 
screen for ther own misdeeds, that would be no reason for Calvert to be 
knowingly making false statements in their interest, unless he was in con- 
spiracy with them, of which, however, ıt was said, there was no suggestion, 
far less any evidence 

This looks like a poser, but the best answer is the very, condolence 
letter read with other contemporaneous evidence of an unimpeachable 
character, as well as some further documents emanating from Calvert 
himself 


WAS CALVERT PRESENT AT DEATH? 


So far as the fact of death mentioned in the lettter 1s concerned, Calvert 
doubtless believed ın it, and it 1s not suggested either that he was making 
a deliberately false statement, or that those who got the letter from him 
were seeking to procure false evidence of death The plaintiff’s case is that 
Calvert was not actually present at the tıme of death, and any statement 
of his regarding death, whether in this letter or in his, certificate of the 7th 
July, 1909, must haye been based on reports which had been made to him 
and which he had no reason to disbelieve, having regard to what he had 
himself seen of the patient In this letter there ıs nothing said by Calvert 
to show that he was present at the time the second Kumar is supposed to 
have died Neither ıs there any such statement ın the certificate of death, 
Ex Z(111), (Vol I, p 178) In his examunation-in-chief, Calvert was of 
course very definite about ıt ` 


l 
“Q—You have signed the certificate of the second Kumar’s death 
Were you quite satisfied of the fact of the second Kumar’s death? 
A —Absolutely certain 


Q —How? 


A —The case progressed steadily worse during the day, and he finally 
collapsed late at might and died The progress was uniformly 
downhill until the last when ıt was sudden 


Q—Did you see the body after death? 
A —I saw the man dead and after some time I left 


Q —Were you satisfied that lıfe was extinct? 


A —Perfectly satisfied? (Vol 2, p 203, Il 21-31) 
10 
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Mr Chaudhur1 made a great point of the fact, as he sad it was, that 
the witness was not at all cross-examined on these ansy ers, and he con- 
tended accordingly that this evidence must be accepted as unchallenged 
I am afraid, Mr Chaudhuri is wrong In support of hus case that Cah ert 
was not present at the time of death, the plaintiff relies strongly on Calvert's 
letter to Landsay of the 3rd August, 1921, Ex 2(127), (Vol II, p 350), and 
this was expressly put to the witness im cross-examination (Vol 2, p 206 
I 16-18, p 207,1 1 and U 15-20), after which he was asked 

i / 


“Q —Do you remember if Mr Lindsay asked you if you were present 
at the death of the Kumar? 


A —To the best of my behef he asked me :f I recollected the death 
fe! the Kumar He was writing 11 years after the death took 
place 


Q—Did Mr Iundsay ask you if you were present at the death 
of the Kumar and ıf you saw the body after death? 


A—It ıs quite possible he may have done so 


Q —If Mr Inndsay did enquire of you if you were present at the 
death of the Kumar and if you saw the body after death, what 
was your answer? 


A—My answer was, I recollected very well Ins death, but at the 
moment I could not remember with certainty whether I was 
present at the moment of death or not 


I don’t remember any question being asked as to seeing the 
body after death 7 


(Mı S N Mukerjea (plamtiff’s counsel) says the witness's 
answer shows the existence of a lette: from Col Calvert in answer 
lo Mı Lindsay, and he calls for that letter) 


(Mr Pringle says that the letter has never becn called for, and 
ims 18 not the time to call for ıt) (Letter not produced ) 


(Mr Pringle produces a “brief” copy of a letter which he 
hands to Mr S N Mukerjea for perusal Marked for identi- 
fication “X”) 


—“X” shown to witness Is that like the letter vou wrote to 
Mr Lindsay? 

A —Yes, to the best of my belief this ıs a copy of the letter I wrote 
to Mr Iandsay ‘Tus letter ıs dated 3rd August,” 1921 To the 
best of my belief, nothing happened from the 3rd August, 1921, 
unti] I heard from Mr Hunter 


Q—Did anything happen after jou heard from Mr Hunter to help 
your memory as to the events in Darjeeling ? 


A—When I saw that I had given a death certificate specifying the 
time and date of death, I recollected the scene of the death 
Preyioush I had some recollection of the hour, but the fixing of 
the exact time brought that remembrance back again ” 

(Vol 2, p 207, 1 21—p 208, 1 24) 
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Again , : 


“Q —Were' you further told (1e, m the statement of the case supplied 
„to hım) that according to the recollection of the family physician 
‘you left the Kumar’s house some time after his death and it 
was not a case of suspended animation’? 


A—I remember the first part I don’t remember anythmg about 
suspended animation ” (0a, p 209, ll 18-22) 


It ıs futile to contend after this that there was no cross-examınation of 
the witness, as to his supposed presence at the hour of death . 


NO INDEPENDENT RECOLLECTION 


The letter to Landsay has been already set out in full, and as I have said 
before, there 1s no reason for accepting Calvert’s recollection of 1931 as more 
reliable than that of 1921 In his present evidence Calvert no doubt'attempts 
an explanation by suggesting that the specific mention of the time and date 
of death ın the death certificate brought back to his mind a vivid picture 
of the scene of death not only, however, ıs this a most ‘unconvincing 
explanation, but ıt 1s hard to reconcile ıt with bis own answer previously 
given, when asked whether he had “any independent recollection of the 
facts mentioned in the J T C 1 apatt from the certificate itself” 


“A —I have a very good recollection because the death of the, Kumar 
' ' made a great impression upon me at the time ın that I thought 
it was an unnecessary death, and that had he agreed to the 
treatment his death need not have occurred at that tıme, he 
bemg a young man I remember without seemg the certificate 
that he died about midimght From the fact that I have written 
11-45 Pm on the certificate, I am quite certain that the death 
occurred at that time I would not have taken any hearsay 
- + evidence’? (Vol 2, p 205, Il 25-34) ' yo 


He adds i 


[] J i} 
“I was present at any death of which I have given a certificate 
“i in Insurance cases or fae I saw the dead body after” 
BS ‘ . ‘(tbed, p 206, I 4-5) 


: ‘This amounts to no more than saymg that as he would not give a’ death 
certificate without being present at the death or seeing the dead body after- 
wards, he must have been' present at the death of the'second Kumar, because 
he had given a certificate In other words, this was not a statement of 
fact he was making from personal knowledge, but at best an inference 
from the fact of the certificate 1tself, which, however, ıt will be seen, 1s 
wholly silent as to whether he was or was not present at the time of ,death 


tre e i t 


CALVERT’S LETTER TO LINDSAY 


In his letter to Lindsay, not only does he state quite clearly, “I cannot 
now be ‘certam whether I was present at the moment of his death”, but 
adds, "I saw him‘ shortly before it ın'a state of profound collapse”, and 
further, that on Ims last visit, the Kumar’s Bengalee medical practitioner 
was present and arrangements were made for Col Macrae to see the patient 
mm consultation the followmg morning The last mentioned facts were 
obviously facts about ‘which he was “certam”, and the reasonable impli- 


t 
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cation 1s that Calvert left the Kumar before death when he was m a staté 
of profound collapse, and after arranging for calling ın another consultant 
the next morning ın case the patient should still survive The proposal 
to call im Col Macrae the next day is admitted by Dr Ashutosh Das Guptta 
(Vol 16, p 343, I 36-37) 


Iindsay’s letter, to Calvert to which Ex Z(127) was an answer has 
unfortunately not been produced by the defendants But as already seen, 
Iindsay had a copy of the death certificate with him at the tme, and it 
is not a violent assumption to make that Lindsay sent a copy to Calvert 
when he was writing to him in connection with the enquiry regarding the 
second Kumar’s death and illness lLandsay, of course, throws no light 
on this in his evidence he did not remember having received any letter 
from Calvert, far less having sent him any questionnaire (Vol 2, p 148, 
Il 31-34) is recollection did not revive even after he was shown a copy 
of Calvert’s letter (bid, p 151, I} 28-35) Calvert’s recollection 1s: perhaps. 
slightly better, but all that he says ıs that apparently Lindsay did not send 
him a number of questions, or else he would have answered them categon- 
cally At first he thought Lindsay had done so, but he could find no trace 
of any such letter He had asked for a copy of the correspondence between 
him and Lindsay to be sent to him to refresh his memory, but he was 
given only a copy of his letter to Iundsay and no other paper (Vol 2, 
p 206,1 20—p 207, 11-2) If, as seems very probable, Calvert was in posses- 
sion of the death certificate or of its contents at the time he was writing 
to Iundsay m August, 1921, the particular explanation which 1s now given: 
for remembering facts which he did not then recollect, becomes wholly 
meaniigless 


CONDOLENCE LHTIHR NO CONFIRMATION OF DEATH 


Mr Chaudhur1 admitted an ‘inconsistency’? between the condolence 
letter and the letter to Lindsay, but said that ıt was not a material discre- 
pancy, and made a grievance of the fact that the contradiction had not been 
put to the witness under s 145 of the Indian Evidence Act ‘There 1s, 
however, no merit in this pomt it ıs not a question of contradiction at all, 
seeing that the condolence letter contains no statement of Calvert being 
present at the time of death, any more than of the Hour of death In any 
case,, having all but withheld the letter to Lindsay during the examination 
of Calvert and having in fact examined him in suppression of it, it 1s not 
for the defendants to raise any such ‘objection In my opinion, the cross- 
examination to which Calvert was subjected regarding this letter was: more 
than sufficient for the purposes of the plaintiff 


Realismg the obvious implication of Calvert’s letter to Lindsay, Mr 
Chaudhur: was driven to suggest that all that Calvert meant to say was 
that he might not have been present ın the second Kumar’s room at the 
very moment of death, but if I may use once again the expressive phrase 
of Satyendra, this was a “suggestion of despair’ 


So far, therefore, as the condolence letter merely mentions death, and 
not that Calvert was present at the time of death, I do not thmk the 
document can be supposed to hurt the plamtiff at all As regards the fact 
of death itself, the letter, 1f anything, helps the plamtiff’s case to a certain 
extent. It clearly emphasises that the “death” of the Kumar was both 
sudden and unexpected 1t says that the "exacerbation of his illness” came on 
“suddenly”, and also that it ‘“‘termimated quickly” According to the 
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‘defendants, this sudden exacerbation occurred at about mid-day, and the 
“quick termination” thereafter would be more ın accord with death at dusk 
thar with death at midnight 


As regards the cause of death, it 1s also difficult to follow how the 
statements ın the condolence letter, so far as they go, are of any assistance 
to the defendants In the first place, the letter does not mention biliary 
colic, but only “colic”, which, as 1s well known, 1s a somewhat vague term 
applied to spasmodic paroxysmal pain situated in the abdomen (Savill’s 
‘Chntcal Medicine), ‘and ıs used by medical men to describe the pam which 
occurs, not only im intestinal, renal or biliary colic, but also im other 
abdominal disorders, such as enteritis or dysentery, of which, as any text- 
‘book on Medicine will show, ‘colicky pain” is most often a marked symptom 
On a plain reading of the letter, I am unable ın fact to find anything m ıt 
which may rule out enteritis or dysentery, or even arsemical poisoning in 
which, as already shown from Price, abdominal pain of a griping or a colicky 
type occurs as the poison ıs passed on to the imtestmes 


If the “ colic” referred to ım the condolence letter be supposed to mean 
biliary colic, as the defendants contend, it 1s only necessary to poimt out 
that though 1t may fit m with the two later statements of Calvert, the death 
certificate and the letter to Iandsay,—it 1s contradicted by the admitted 
‘prescriptions 


OR OF CAUSE OF DEATH 


There are other indications in the ‘condolence letter which seem definitely 
„to support the plaintiff's case It will be seen that the letter attributes the 
* sudden death to “a little over-confidence” on the part of the Kumar, which 
1s more fully explained ın the concluding portion “he had mild attacks 
of this nature beforé, and ıt was his recovery from these which prevented him 
realising the serious nature of the last one before it was too late” This 
information regarding the previous mild attacks could only have been derived 
by Calvert from the person who went to him for this ‘‘testimonial” Calvert 
must have been puzzled himself as to the cause of death, he had observed 
‘certain symptoms and treated for them, but was hardly able to account for 
the “quick. termination” of the illness, and all that occurred to him as a 
likely theory was “over-confidence” on the part of the patient He was 
obviously not in a position to declare at this stage that it was a case of bilary 
cole It 1s also stated ın the letter that the “‘colic quickly ceased under the 
hypodermic medication”; but death supervened because the system had re- 
ceived a “shock ın the mterval’? The injection was apparently given not 
long after the colic had come on “m a most intense form”, as the letter says, 
“the shock” must, therefore, have been “received” by the system long before 
this particular attack, which 1s supposed to have sent the Private Secretary 
“round the station” ‘with praiseworthy zeal” in quest of Calvert This attack 
commg on “later in the day” is in fact described as a “relapse”, showmg 
that the earlier attack must have been m an equally “intense form”, and as 
the only other vistt mentioned in the letter was a visit on that morning, it 
follows that the Kumar’s condition at the time could not really have been 
“normal” or in any degree satisfactory as the defendants would now have us 
believe On Calvert's own statement in this letter, he must have found the 
Kumar im such a condition on his mornmg visit that he thought ıt necessary 
to suggest an imjection—according to him“the only “right treatment” for an 
attack of colic” “m a most intense form” ‘The Kumar’s refusal of such 
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Kumar before the 6th May, and equally nntrue that he had seen bihary colic 
before the 6th It follows that Calvert’s statement in the affidavit that he was 
the Kumar’s consulting medical attendant at Darjeeling for 14 days must 
also be rejected as an inspired falsehood (Vol 18, p- 322) ° 


“INSPIRED FALSEHOODS”? 


As regards the date, and particularly the hour, of death, mentioned in 
the affidavit, 1t seems to me to be impossible to accept this as an independent 
statement of Calvert I have no doubt whatever that he put in these particulars 
as they were supplied to him by his informant, which it may be assumed 
he believed at the time here, again, it 1s not necessary to suppose that he 
was knowingly making a false declaration If, as I hold, Calvert was not 
present at the moment of death, he could not possibly give the precise hour 
from personal knowledge, and as he kept no notes and no diary, the 
information could have been recorded by him only from hearsay 


EXPLANATION OF “BILIARY COLIC” IN DEATH CERTIFICATE 


So far as the mention of biliary colic (gall-stone) as the cause of death 
is concerned, this must have been Calvert’s own statement, and not due to 
any suggestion or inspiration from some other source If gall-stone was the 
real cause of death, ıt would not, of course, be difficult for him to remember 
the fact two months later, and one would not be justified m brushing aside 
his recollection on the ground of lapse of time The real answer would be 
only if ıt could be established on other evidence, not only that the illness 
was not gall-stone, but that Calvert had not and could not have even wrongly 
diagnosed ıt as such On this point there 1s, first, his own condolence letter 
written shortly ‘after the date of supposed death, and then his own evidence 
coupled with that of the contemporaneous prescriptions and telegrams The 
condolence letter, as I have already explained, shows that Calvert at that 
stage was not sure of anything more than mere “eolic?”,—not biliary colic 
at all, far less the particular variety of it in which a stone gets impacted in 
the cystic duct, which is the specific case he came to make afterwards i hus 
evidence As regards the telegrams and prescriptions, which I have also 
fully discussed before, the indications, taken as a whole, are not only not 
im favour of biliary colic, but definitely agamst 1t, and Calvert’s evidence 
shows that his treatment could not have been directed to biliary colic 


Calvert’s statement in the affidavit can, therefore, be interpreted only 
as an attempt on his part to give a definite shape to what was really nebulous 
ym his own mind He had undoubtedly been called ın as a consultant to 
treat the second, Kumar, and whether in writing a letter of condolence to the 
semor member of the family, he might or might not have wished to commit 
tumself on the point, he could not help bemg more definite when called on 
to state the “cause of death” in the prescribed declaration form of the 
insurance company Not to have been able to particularise the cause of death 
to the insurance company would have argued a degree of incompetence which 
no doctor, far less one ın Calvert’s position, would be prepared to face On 
the other hand, 1f a physician of his standing mentioned a particular illness 
as the cause of death, there need have been no fear that his statement would 
not be unquestioningly accepted There is no evidence that Calvert had hear 
or been told at the tıme of any rumours touching the death or cremation O 
the second Kumar, or had any other reasons to be specially on his guard 
im giving the certificate, or to anticipate that he might be called upon at any 
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stage to justify what he. stated in ıt regarding the illness or cause of death 
of his patient 


It will be observed that biliary colic (gall-stone) takes shape for the 
first tıme in this affidavit of death, and once it did so, whatever this might 
have been due to, ıt ıs only natural that ıt should persist ın this form in all 
later stages throughout This would explain the mention of biliary colic and 
gall-stone ın Calvert’s letter to Lindsay, and also account for his trying to 
adhere to this case in his evidence Mr Chaudhuri made a great point of the 
‘fact that Calvert was not cross-examined on the statements he made ın this 
‘behalf in his examuination-in-chief, but this is true only im the sense that 
learned counsel for the plaintiff did not tell the witness in so many words 
“I put it to you that ıt is not a fact that the illness was gall-stone or that the 
cause of death was collapse due to colic and pain and the stone impacted in 
the duct”, these being the witness’s words in examiation-in-chief, (Vol 2, 
p 203, ll 19-20) But reading the cross-examination as a ‘whole, there can 
to my ‘mind be no doubt that the whole trend of ıt was to challenge the state- 
ment of Calvert as to the nature of the "llness or the cause of death I have 
no hesitation in saying that Mr Chandhuri’s objection was really one of 
form, and not of substance at all 1 ro 


As to the further point made that no suggestion of dishonesty or corrup- 
‘tion was put to Calvert in cross-examunation to discredit his condolence letter 
‘or certificate of death, all that need be said 1s, ın the first place, that for the 
purposes of the plaintiff’s case 1t was not necessary to ascribe dishonesty or 
corruption, and secondly, that, even 1f this was the underlying suggestion, 
I see no reason why it should have been directly put to him so long as the 
plaintiff was able to establish that the documents im question could not be 
yehed on at all This; I hold, the plaintiff has been able to do 


CALVERT’S THREE DOCUMENTS COMPARED 


Taking all the facts and circumstances into consideration, 1t is difficult, 
therefore, to attach to Calvert’s condolence letter and affidavit of death any- 
thing like the importance which Mr Chaudhuri claims for them as contem- 
poraneous documents The three documents of Calvert—these two, and his 
letter to Landsay—seem in fact to destroy one another, and it may be interest- 
ing to give a comparative statement Showing: a some of the pomts m which 
they differ or agree 


(1) According to the defendants the condolence letter suggests that 
the Kumar was ‘better’? on the morning of 8th May, but the 
affidavit of death states that on this morning “the attack became 
acute” 


(n) According to the condolence letter the hypodermic imjection was 
given late ın the day on the 8th, but none at all could be given 
according to the letter to Inndsay 


(1) As regards the Kumar’s refusal of hypodermic treatment, the 
reason given in the condolence letter is his ‘‘over-confidence’’, but 
in the letter to Lindsay ıt 1s prejudice due to his mother having 
died after an myection 


(tv) The condolence letter seems to suggest that Calvert was called in 
for the first time on the morning of the 8th, but the affidavit of 
death says that he was the Kumar’s consulting medical attendant 

` for 14 days 
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(v) In the affidavit of death 1t 1s stated that the Kumar died “the same 
evening’, but the letter to Landsay says that he died “the same 
sight’, though rather inconsistently the specific hour 11-45 PM. 

- 1s given in the earlier part of the affidavit 


(vt) The letter to Landsay expressly mentions vomiting and purging and 
non-retention of opium by mouth and rectum, but there 1s nothing 
. said about this in the condolence letter 


(vi) All the three documents agree, however, ın speaking of “collapse” 
—it being “profound collapse” according to the last one of them 


(vit) The condolence letter merely mentions “colic”, but the other two 
documents both speak of biliary colic and gallstone not a word, 
however, is said therein about 1mpaction of a stone in the cystic 
duct, which detail comes out for the first time in Calvert’s evidence 
from his recollection 


Before leaving this topic, I might just refer to an interesting fact it 
1s that shortly after judgment in thé Magistrate’s Court ın the Defamation 
Case acquitting the accused, ın which, as already stated, Calvert’s affidavit 
of death and prescriptions had come up for consideration, Bibhuti, a son-in- 
law of Jyotirmoyee Devi, whose full name 1s Chandra Shekhar Banerjee (P W 
959), took ıt into his head to send to Calvert in England a copy of the judg- 
ment by a letter dated 13th September, 1923, which ıs Ex 2Z(371) (Vol III, 
p 348) “My mtention”, wrote Bibhuti, “in communicating to you these 
circumstances 1s that you may know how things were mampulated without 
sour knowledge” ‘This elicited from Calvert a Jacomce reply dated 8th 
October, 1923, which was tendered during Bibhuti’s examination, but not 
admitted by the learned judge at that stage (see Vol 11, p 28, Il 9-15 and 
p 32, 20-29) The reply was placed before us, and was in these terms 
“I am much obliged to you for your letter of 13th September, 1923 and 
enclosure It 1s certamly mteresting’’? Calvert was not asked about this 
letter ın cross-examination, but apparently when he was writing this, he was, 
still ın the same state of mind as 18 disclosed by his letter to Lindsay of 
3rd August, 1921 

It may be worth while in this connection also to ‘call attention to a fact 
already noticed, namely, that in writing to the “Englishman” of the 9th 
May, 1921, to contradict the report, which had appeared in that newspaper 
under the heading “Dacca Sensation” shortly after the declaration of identity, 
Satyendra merely stated that he was personally present at the time of the 
death of the Kumar and did not say anything about Calvert having been 
present as well, or even refer to: Calvert's death certificate The only refer- 
ence he made to Calvert in this letter was for the purpose of saying that he 
had attended the Kumar in his last illness, and the only death certificate 
mentioned was that given,by Mr Crawford, Deputy Commissioner of Darjeel- 
ing (see: Satyendra’s cross-exammaton, Vol 16, p 940, Ul. 22-29) 


CRAWFORD’S CERTIFICATE 


As regaids this certificate of Crawford, which 1s dated the 8th February, 


1910, and on which the defendants rely, 1f not to the same extent as on that 
of Calvert, ıt ıs impossible to pass it over without comment It states as 


follows — 
“This 1s to certify that Kumar Ramendra Narayan Roy of Bhowal, 
Zemindar of the District of Dacca, aged about 27 years, stopped at 
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} the house named “Step Aside’’, Darjeeling, and died there on the 
, 8th day of May, 1909, from an acute attack ‘of ‘biliary colic’ ” 
(Ex Z(113), Vol I, p 187) ; ' 


Crawford was’ admittedly ndwhere near the second' Kumar when ‘he is 
supposed to. ‘have died, and yet he gives a certificate of death as if the facts 
stated in 1t’ were within ‘his personal knowledge! Crawford Said in cross- 
examunation “I'do not know who asked for it I do not remember at all the 
circumstances under’ which I gave the certificate, nor how thé details came 
to be in it” (Vol ‘2, p 226, ‘IL 28-30) 


Mr Chaidhun quoted trom an old edition. of Lyon’ s ‘Medical Jurispru- 
dence”, (5th ed,’ 122) to show that no doctor would give a certificate of 
death without being actually present at the time of death or without seeing 
the body, and asked the court to infer from this that Calvert must have been 
present at the, second Kumar’s, death because he did give'a death certificate 
Leaving aside, for the moment the fact that Calvert’s certificate was given, not 
immediately after death: but two months later, here was, on the defendants’ 
own showing, another person, who, though not a doctor, was still a responsible 
officer, and to boot a Justice of the Peace, giving a death certjficate without 
pretending to know anything about the death! ‘This only, shows, say what 
Mr Chaudhuri might, how easy ıt must have been for his clients to procure 
certificates, and, affidayits to order, and he must forgive the plaintiff ıf the 
plaintiff invites ‘the court not to attach to these documents the sanctity which 
they might superficially appear to possess |, et 


: On the question of thé second Kumar’s' ‘illness; in addition to the evidence 
already’ referred to, ‘the: defendants have ‘examined a ‘number of witnesses 
besides Bibhabat: Devi,’ Satyendra and Dr Ashutosh Das Gupta, such as 
Bepin Khansama (Vol 14, pp 487-505), Birendra Chandra Banerjee (Vol 15, 

— pp 314-377), Anthony Morel (Vol 2, pp 367-431), Jagat Mohini (Vol 1, pp 281- 
299), ‘and Shyamadas Banerjee (Vol: 1, pp 255-278) ‘The first three, Bepin, 
Birendra and Anthony Morel, were members of the second Kumar’s party, 
who had gone with him to Darjeeling Jagat Mohim was a local nurse, 
attached to the Victoria Hospital there, who was'brought along by Dr Nibaran 
Sen to attend on the Kumar on the last “ddy' of his illness ‘Shyamadas was a 
cousin of Satyendra, who was a clerk an the Bengal Secretariat, and was at 
Darjeeling in May, 1909, staying at the Cutchery Building there, which was the 
official quarters for Secretariat clerks The evidence of these witnesses, so far 
as the nature or course of the illness is concerned, is of httle value, and 
Mr Chaudhuri himself has not laid much stress on ıt » They do not carry 
the defendants’ case on this particular point any further than the principal 
witnesses, whose evidence has been already considered, but ıt will be necessary 
to refer to their evidence ın connection with some other topics It 1s enough 
to say that they are witnesses who do not imspire much confidence one 
of them, Anthony Morel, as, we have seen, actually spreads out the Kumar’s 
illness over a period of 10 or 12 days 


ğ ” 


' CHANGE OF BED-ROOM ON 7TH NIGHT 


In support of his case of poisoning, Mr Chatterjee on behalf of the 
plaintiff laid some emphasis on a fact stated by his chent m his evidence 
regarding the conduct of Satyendra and Dr Ashutosh Das Gupta on the 
night of the 7th May, which these witnesses were afterwards compelled to 
admit im cross-exammation, though under considerable pressure It was 
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conduct, said Mr Chatterjee, which was wholly mcompatible with immnocence, 
and could not but be suggestive of a felonious design on the part of these 
two persons ‘The plaintiff, giving evidence at a tıme when he could not 
possibly anticipate what these witnesses of the defendants were going to say, 
made the definite case that following on the administration of some medicine 
by Dr Ashutosh Das Gupta at about 8 or 9 pm on the evening of the 
7th May, he felt a burning sensation ın his chest, vomited, and grew restless, 
and then began to scream ın pain, but no doctors came that mght (Vol 4, 
p 101, l 18-23, p 162, Il 11-15, and p 170, Il 8-10) Satyendra and 
Dr Das Gupta, who of course could not, in view of Ex 5i(a), the arsenic 
prescription, eliminate pain altogether on the evenmg of the 7th, both tried 
to make out first that ıt was only slight pam, but, as has been pomted out 
before, they were constrained to admit later that the Kumar was really m 
very great pain, and yet neither Dr Calvert nor Dr Nibaran Sen was sent 
for on the other hand, Satyendra and Dr Das Gupta went to bed as usual 
that might, sleeping ın the same room as 3f nothing had happened 
Dr Das Gupta’s evidence on the point has been already quoted (Vol 16, 
p 279, ll 35-37, p 284, ll 3-4, and p 334,1 32—p 335,1 5) Reference has 
also been made to Satyendra’s cross-examunation to show how he struggled 
hard before admitting that the Kumar “rolled about in bed after dusk on the 
7th ın pain” (Vol 16, p 496, U 10-14) He first stated to Mr Chaudhun 
that the Kumar’s bed-room was changed at his own suggestion possibly on 
the day before his death This was done because, he said, when the pam 
would come on, the Kumar “‘solled about im bed”, and the cot he was 
lying ın was too narrow, and the Kumar himself proposed that a wider bed 
should be spread on the floor of the adjoming room, which happened to be 
unoccupied (tbid, p 428, Il 7-13) In cross-examination he first said that no 
such pam occurred on the 6th, and further admitted that ıt was not his 
evidence that the Kumar rolled about in bed im the day time (tbtd, $ 467, 
Il 39-41, and p 468, 1 35) Still he demed that the bed was removed on 
the mght of the 7th (ibid, p 468, Il 1-3) It was later put to um ' 


“O —You know perfectly well that the Kumar had to be removed on 
the evening of the 7th because lus pam was ternble?” 


He of course answered ‘No So far as I remember, he was not removed 
on the evening of the 7th ” He could not suggest, however, that the Kumar 
asked to be removed when he had no pam, and then forgetting his previous 
statement that the Kumar was removed at his own suggestion, said “He 
was removed as I thought the pain was gomg to be a big pain, and moreover 
he had been ın the same bed for so many days, so that a change of bed 
would give hım more comfort I can’t recall how long before this removal 
a change of bed occurred to him” 


“Q—You know perfectly well that what you anticipated as big pain 
did come on? 


A—No big pain came on the 7th” (thid, p 475, U 15-26) 
Finally, however, came the admission, already referred to, that the Kumar 
did roll about in bed after dusk on the 7th m pain 
So far as Satyendra himself was concerned, on the 7th mght he went 
to bed as usual, 1e , at 10, and fell asleep at about 12 (ibid, p 466, Il 31-32) 
It 1s not necessary to labour the pomt, which Mr Chatterjee wanted to 


make out of this evidence, as to whether or not this imdicated a conspiracy 
to pason on the part of Satyendra and Dr Ashutosh Das Gupta, but there 
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can be no doubt that sufficient indications are given by both the witnesses 
which lend support to the account which the plaintiff gave of the night of thé 
7th May t 


It ıs perfectly clear, as the learned judge says (Vol 18, pp 335-336), that 
the Kumar was removed in pain from his bed-room to the next room during 
the conrse of the mght, and this, as he points out, 1s ın a way supported by 
the evidence of Shyamadas Banerjee, who came to see the Kumar at about 
6-30 PM on the 7th evenmg and found him in great pam, and on receiving 
information in the early, morning on the next day that the Kumar was 
restless'on the previous night, went to see him that day on his way to office, 
and found him in “another room’’—not the room where he had seen him 
before (Vol I, $ 267, ‘lb 11-14 and Il 20-23, and p 268, 1 39—p 269, 1 1) 
It 18 also clear that neither Calvert nor Nibaran Chandra Sen came to see 
the Kumar on the 7th night, and he was left piactically unattended by both 
Satyendra and Dr Ashutosh Das Gupta 


On a review of the whole evidence on the subject, I have, therefore, no 
hesitation ım accepting the conclusion of the learned judge on the first topic 
in the Darjeeling Chapter—the nature and course of the Kumar’s illness 
The iliness was not biliary colic and the symptoms, which the Kumar 
developed from the 7th might onwards, were distinctly suggestive of arsenic 
poisoning 


4 
' 


t 


2 CAUSE OF THE KUMAR’S DEATH OR APPARENT DEATH 


This really disposes of the next topic ın this chapter—the cause of the 
Kumar’s death or apparent death, but Mr Chaudhuri complains that the 
learned judge did not consider the question as to whether the Kumar 
actually died or merély fell into a comatose condition, which was mistaken 
for death, as an independent question of fact I find a Itttle difficulty im 
appreciating this comment, for' the answer 1s to be found in the learned 
judge’s' treatment of the other particulars of the case It 1s idle to expect 
that the plaintiff should be able to give positive evidence that at the moment 
the second Kumar is supposed to have died, lfe was not actually extinct, 
but that he exhibited false or deceptive signs of death The best proof of 
this can only be the evidence of subsequent facts, which ultimately resolves 
itself mto the evidence of identity, and as the plaintiff has sought to prove 
identity ahunde, ıt should, in my opinion, be sufficient if he can ‘merely 
repel the defendants’ evidence of death This, I consider, the plaintiff can 
do, and has in fact done, by showing that the evidence which the defendants 
have adduced to prove death 1s not worthy of acceptance ,The defendants have 
come forward with a definite story as to what caused the second Kumar's 
death, and to the extent to which that story 1s shown to be unacceptable, 
it must be taken to be advancing the plaintiff’s case on the point It cannot 
be said that, apart from the oral testimony of their witnesses, who have 
merely stated that the Kumar died, and from certain , contemporaneous 
stafements to that effect, the defendants have established any facts beyond 
all reasonable doubt, which must inevitably negative the plaintff’s case as 
a physical impossibility or improbability Calvert, as already: pointed out, 
no doubt said in lis examination-in-chief that he was “perfectly satisfied’? 
that “life was extinct” (Vol 2, p 203, 1 30-31), but this evidence would 
obviously have no value, if, as I hold, he was not actually present at the 
time of “death” The plaimtiff has, on the other hand, succeeded in’ laving a 
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foundation ın the evidence for the acceptance of his case as being not outside 
the range of probability The medical authonties show that death seldom 
ensues as a result of the impaction of a stone in the cystic duct in bihary 
colic Col MacGulchrist says that he has not come across a case of death 
by biliary colic (Vol 9, p 363, 1 28), and Dr Bradley has never known of a 
case of biliary colic ending fatally (Vol 11, p 353, B 33-34). It was also 
elicited from Calvert ın cross-exammation that the Kumar had some minor 
attacks on and off, finally culminating ın his fatal seizure, which he was not 
anticipatmg (Vol 2, p 219, U 13-14), and ın re-examination he made it clear 
that ıt was not the attack that was unanticipated, but ıt was the fatal result 
of that attack, because such 1¢sults were rare (tbid, p 224, Il 22-23) In his 
condolence letter as well as m his letter to Lindsay, he again expressed a 
more or less similar view, namely, that the death was wholly unexpected 
Calvert admitted that the Kumar had fallen mto a state of collapse, and the 
chances of recovery after collapse were not wholly rare 


“Q —Do you agree that people can survive after collapse? 


A —Ves, ıt depends on what the collapse 1s due to I also know of 
the recovery of pulseless patients, and I agree that acute 
arsenical poisoning brings collapse” (bid, p 220, ll 24-27) 


It 15 hardly necessary to refer to the evidence of Satyendra or 
Dr Ashutosh Das Gupta, both of whom of course say that Calvert pronounced 
the Kumar dead the former 1s content with a mere statement to that effect 
(Vol 16, p 428, Il 32-35), but the latter gives a more graphic description of 
the matter 


“Q.—How did you know that death had occurred? 


A—Dr Calvert exammed his heart, pulse, abdomen and lungs, and 
said “Expired” Dr Calvert exammed hım for five or seven 
minutes or three or four minutes Dr, Nibaran Sen examined 
the heart, pulse, abdomen, and put his finger at iis nostrils to 
see 1f he was breathing—did all this for three or four minutes 
I too examined the heart, pulse, abdomen, and found him dead ” 

, (Vol 16, p 243, U 24-29) 


Calvert tumself did not vouchsafe these details According to the nurse 
Jagat Molum, 1t would appear that 1t was not necessary for Calvert to examine 
the patient so mmutely ın order to pronounce him dead Her evidence 15 
that “the condition of the Kumar suddenly took a bad turn” after Calvert 
had gone away for dinner on the evening of the 8th, and the Ram started: 
crymg, when Calvert was sent for, and he “came i great haste” at 10 or 
11 par, and examined the patient The Kumar was not yet dead, but was 
im his last gasp and was uttering a groaning sound from the throat 


“Q —When there was the groaning sound, where was the Doctor Saheb 
(Civil Surgeon)? Was he observing 1t? 

A—The Doctor Saheb was near by On kneeling down and looking 

. at the watch he was feeling the pulse; he was examining the 
chest and observing the breath Everything was then finshed ” 
(Vol 1, p 294, I 18-37) 


As has been already pointed out and as will also appear more fully 
hereafter, ıt 1s difficult to accept the ‘story of death taking place at about 
midmght or of Calvert being present at the hour of death, as deposed to by 
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these witnesses In my opinion, there can be no reason, therefore, for 
rejecting the plaimtiff’s case that the second Kumar passed only into a state 
of apparent death, merely because the plaintiff has'not been able to adduce 
affirmative evidence on the pomt 


3 HOUR OF ALLEGED DEATH 


The next question to be considered is one of vital importance in the 
case, namely, the hour of death or supposed death of the second Kumar, for 
the whole of the plaintiff’s story depends on whether it took place im the 
eveniig of the 8th May as opposed to midnight, the time alleged by the 
defendants I do not thmk the precise hour in the evening when this event 
occurred is very material, and ın my opinion, the direct. evidence on the 
plaintiff's side ıs not at all shaken, merely because of certain discrepancies 
an the timings given by the witnesses as to when they received the news 
of death, or turned up at “Step Aside’’ and saw the body, or saw or jomed 
the funeral procession Such discrepancies are perhaps imevitable in the 
testimony of witnesses deposing to events years afterwards, and I should 
tather consider this to be a circumstance which goes to show that they are 
giving truthful evidence 


- 44 t Hrg 1 


The learned judge has, ın my opinion, given overwhelming reasons for 
holding that the Kumar ,apparently died between 7 and 8 pM on the 
8th May; 1909 (Vol 18, p 355, Il 18-19, p 362, 1 24, and p 364, U 11-12), 
„and I may state at once that I see no ground for not accepting his conclusion 


Mr Chandhur: complams that the learned judge has arrived at his finding 
without taking into account the considerable body of oral evidence which the 
defendants have adduced to prove death at midnight, except referring to the 
evidence of Calvert and casually to that of Bibhabati Devi, but I am not at 
all satisfied’ that this ıs a legitimate criticism ' The ‘defendants’ ‘otal évidence 
comes from two classes of witnesses those who say that they were present at 
“Step Aside’? at the time of death, and others who are supposed to have 
received the news of death shortly after at their own lodgings ' Besides 
Bibhabat: Devi and Calvert, the first category includes Jagat Mohim (Vol 1, 
$ 281, | 25), Bepmm Khansama, DW 140: (Vol 14, p 491, ll 20-33), 
Birendra Chandra Banerjee, D W. 290'(Vol 15, p. 1318, Il 34-35), Dr. Ashutosh 
Das Gupta, D.W 365 (Vol 16, p 243)’1 2), Anthony Morel-(Vol 2, p 378, 
l 29), and last but not the least, Satyendra (Vol 16, p 428, 1 31) ‘The 
second group of witnesses includes two persons who were staying at the 
Lewis Jubilee Sanitarmm, Rajendra Nath Sett and Tinkar1 Mukherjee, and 
two at the old Cutchery Building, Shyamadas Banerjee and Durga Charan Pal, 
besides one Kali Chhatrim, daughter of the chowk:dar of “Step Aside’, who 
lived with her father in‘the servants’ godown at that house Rajendra Sett’s 
evidence is that he recerved a note from Satyendra at about 1 aw in the 
night reporting the death of the Kumar (Vol 1, p 301, U 4-8), and Tinkan 
Mukherjee says that he came to know of ıt from Rajendra Sett at 1 or 1-30 A M 
(Vol 1, p 434, 5-16) Shyamadas Banerjee in his turn says that he got 
the news from “Step Aside”:at 1 or 1-30 am, and on gomg there shortly 
after, heard that the Kumar had died at 11-30 or 11-45 pm (Vol 1, p 256, 
Ht 8-17), ‘while Durga Charan Pal says he heard about the death from 
Shyamadas after midmght (Vol 13, p 146, Il 25-30) Kal Chhatrim, who 
was a yér}; young girl at the time, states that her father woke her up at 
midnight to tell her of the Kumar’s death, and speaks to a peculiar custom 


160 BHOWAL CASE 


to explain this unusual action on the part of her father “My father awoke 
me, as upon a death occurring children are not allowed io sleep They have 
to be roused once and told, “A man 1s dead”, before they go to sleep again” 
(Vol 14, p 427, U 1%, and p 431, Il 6-16) i 


As regards these witnesses, ın the first place ıt ıs not correct to state 
that the learned judge has ignored them completely In discussing the 
question of the time of death or of the cremation processions, he has m fact 
referred to the evidence of many of these, if not to their specific statements 
pict the hour of death, as the following references, among others, will 
siow — 


(1) Satyendra (Vol 18, p 355,1 34 to p 356,1 10, p 357, 6-18, p 359, 
it 1-15, p 362, l 21-22, p 363, I 5-6 and p 363, I 13-17) 


(2) Dr Ashutosh Das Gupta (tbid, p 356, 1 21, p 357,1 4, p 362,1 43, 
p 363, 1 3 and p 364, Wl 4-10) 


(3) Birendra Chandra Banerjee (tbrd, p 357, 1 4, p 363, I 10-13 and 
Pp, 364, 1-4) 


(4) Bepin Khansama (tbid, p 363, 1 10) 

(5) Jagat Mobim (:bid, p 363, Il 17-18 and 22-32) 

(6) Rajendra Nath Sett (bid, p 385, Il 16-22) 

(7) Shyamadas Banerjee (1bid, p. 363, Il 32-34, p 385, Il 10-16) 


Secondly, so long as ıt appears that the learned judge has not omutted 
to consider the evidence of the defendants’ principal witnesses on the point, 
one fails to see how his conclusion can be assailed merely because he may 
not have referred to every other witness who repeats the same statement. 
and does not really carry the case any further, particularly m view of the 
concatenation of circumstances referred to by the learned judge which 
undoubtedly pomt the other way ‘There ıs nothing to show that the learned 
judge was unnundfnl of the evidence of these other witnesses, but apparently 
he was not prepared to accept their statements as mdependent corroboration 
of the time of death 


It 1s worthy of note that of the plaimizff’s witnesses who gwe direct 
evidence as to the time of supposed death, the learned judge refers only to 
Ram Sing Subha, P W 967 (Vol 11, pp 65-83), though there are at least two 
other witnesses on the point to whom reference might equally have been 
made, namely, Chandra Smgh, P W 968 (Vol 11, pp 84-94) and Mahammad 
Ashraf Alam, PW 980 (Vol 11, pp 246-251) J 


‘ DEFENDANTS’ DOCUMENTARY EVIDENCE 


i 
t 


+ There can be no doubt that ın support of their case of death at mdmght, 
the defendants rely mainly, on Calvert’s affidavit of death and on his evidence 
ın so far as ıt purports to accord with it The affidavit mentions 11-45 PM 
as the specific hour of death, but for reasons already explained, it 1s hardly 
possible to attach any value to ıt as an independent statement of Calvert 
As for his oral evidence, ıt obviously fails to carry conviction He was asked 
if he had any independent recollection of the facts stated im the certificate 
of death, and his answer was that he remembered without seemg the 
certificate that the Kumar had died at about midmght, giving st as hus reason 
for having “a very good recollection” of the facts, that the death of the 
Kumar had made “a great impression” upon him at the time in that he 
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thought that ıt was an unnecessary death On seeing the certificate, he only 
‘felt certain’? that death had taken place at the precise hour mentioned in 
the document (Vol 2, p 205, Ht 25-32) It ıs, however, remarkable that 
writing 1n 1921 ın reply to Lindsay’s enquiry, although there was then the 
same stimulus to his memory, namely, this “great impression’? produced 
by the event, he could not still be certam whether he was present at the 
moment of death (Ex Z (127), Vol II, p 350) One finds ıt difficult, there- 
fore, to disagree with the learned judge that when Calvert said that he had 
an independent recollection of the time of death, he was not tellimg the truth 
(Vol 18, p 355, I 12-13) 


Calvert’s letter to Lindsay, as I have shown before, practically gives the 
lie to the defendants’ story of death at midmght—by clearly establishing 
these facts among others 


(1) that Calvert was not present at the moment of alleged death, 


(2) that when he left after his last visit the patient was still alive, but 
‘tm a state of profound collapse”, 


(3) that the Kumar’s condition was so grave that ıt was arranged to 
call mto consultation a senior physician Col Macrae, 


(4) that the consultant was not given a call that evening, but was to 
be brought only next morning, that ıs to say, only if the Kumar 
survived tll then, and 


(5) that the Kumar died shortly after Calvert had left 


Admittedly Calvert left ın the evenmg—it may be, according to Bibhabati, 
only for dinner, with the idea of returning later, and accordmg to Jagat 
Mohini, as we shall see, at about 6-30 pm, only to be called back by reason 
of the Kumar’s condition taking an unexpected turn for the worse 


DIARY ENTRY 


The defendants rely also on the entry made by Satyendra in his diary 
under date the 8th May, 1909 “Kumar Ramendra expired midnight” (Ex 
399 (1), Vol I, p 306), but the diary stands self-condemned It ıs only 
necessary to refer to the anxiety which Satyendra himself shows to deny the 
correctness of the statement he makes ın the very next sentence where he 
writes 


“4 doctors attended, one his family doctor Ashutosh Das Gupta 2 
Rai Bahadur Nibaran Ch Ghosh (sic) 3 B B Sarkar, MD 4 It- 
Colonel Calvert They were all attending when he died”, 


The presence of Dr B B Sarkar at the time of death would of course 
cut across the defendants’ case as now made by them, and so Satyendra has 
no hesitation im saying im his present evidence that it ıs “false” that 
Dr B B Sarkar was attending when the second Kumar died (Vol 16, p 477, 
ll 20-21) As regards the entry in the diary, he says quite complacently that 
he wrote ıt “loosely”! (bıd, 1 27) This 1s only an euphemustic way of 
saying that Satyendra wrote what he knew to be false Surely the defendants 
cannot be permitted to accept one portion of the diary and reject another, 
according as it suits or does not suit their present purposes Mr Chaudhuri 
attempted a feeble explanation of this entry by suggesting that Satyendra 
was merely giving a list of the doctors who attended the Kumar ın his last 
illness, not necessarily of those who were present at the actual time of death, 
but apart from the fact that the entry itself shows the contrary, such 
explanation 1s ruled out by the answer which the witness himself gave 
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when he said that ıt was “a list of doctors who attended the Kumar at 
the tune of hts death” (tbid, ll 34-35) In my opinion the diary ıs demon- 
strably such a mixture of truths and untruths that ıt would be no more 
safe to rely on it than on the evidence of the writer im support of the 
defendants’ case of death at midmght 


There is some further documentary evidence on the defendants’ side 
which Mr Chaudhuri refers to as showing that death at midmght had got 
wto contemporary records before there was any possible chance of anybody 
interfering with the same The learned judge has considered this evidence 
towards the end of the Darjeeling chapter of his judgment before he takes 
up the question of rescue (Vol 18, p 393, ll 4-36), but Mr Chaudhuri 1s 
apparently not satisfied with the way im which he deals with it 
Mr Chaudhuri seems to think that the learned judge simply ‘cuts through” 
this body of evidence by making a dash for the assumption of identity, but 
as I have already pointed out, he does nothing of the kind After referring 
to these documents, he in fact expresses his conclusion in terms which are 
quite definite and have nothing to do with the question of identity 
“All these facts”, says the learned judge, “are swept away by the facts I 
gave which show that the apparent death was at might, and the body was 
taken out at mght” (sbd, }} 35-36), meaning by “night” a little after dusk, 
as already stated by lim 


KALIGAN] SCHOOL RESOLUTION 


One of these documents ıs a condolence resolution of the Kaligany 
School Committee, of which, it 1s said, the second Kumar was President 
(Ex Z(223) (2), Vol I, p 424) ‘The resolution which 1s dated the 10th 
May, 1909, no doubt mentions midnight of the 8th May as the hour of the 
Kumar’s death, but apart from the fact that 11 would be very unusual to 
record the specific hour of death ın a condolence resolution, the evidence as 
to how this information ıs supposed to have been received at Kaligany, 1s, 
to say the least of ıt, of a most suspicious character The defendants have 
wot examined anyone who was present at the meeting at which the resolution 
1s said to have been passed, but one Rai Sahib Umesh Chandra Dhar, D W 
348, ıs called to prove that the proceedings are im the handwriting and 
over the signature of a person named Protap Chandra Kar, who 1s supposed 
to have presided at the meeting and has since died (Vol 16, p 147, 1 32 
and p 148, 1 2) i 

It 1s true, as Mr Chaudhuri points out, that there was no cross-examina- 
tion regardmg this handwntmg and signature, but the witness 1s otherwise 
so thoroughly discredited that I do,not think the absence of such cross- 
examination can really make any difference Before he gave his evidence 
in court, the witness had been examined on commussion (Vol 16, p 149, 1 6); 
and he admits that ın his examsation-in-chief on commission he said that 
jhe was at Kaligany at the time of the second Kumar’s death and that a 
delegram had then come to the Naib of the Kaligan) cutchery from the Ray 
Yéstate office at Jaidebpur, conveying not only the news of death but the 
further detail that the death had occurred at midnight, and that on receipt 
of this telegram the Naib read it out to the witness (ibid, p 155, u 11-15, 
and p 156, Il 24-26 See also his previous deposition, Exs 392 and 392(1), 
Yol, IIL, pp 394 and 395) It was, however, elicited from him Jater ın cross- 
examination that there was no telegraph office at all at Kaligany at the time 
one came to be established -long afterwards when the Tangs-Bhairab Branch 
lme of the Assam-Bengal Railway was opened, which, according to the 
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witness, was some 15 or 16 years before he was deposing (tbid, p 159, Il 15-17) 
After this, very little remains of the evidence of this witness, and whether or 
not there was any cross-examination regarding the handwriting or signature 
of Protap Chandra Kar in the proceedings book, I cannot say that the learned 
judge was wrong in refusing to place any reliance on the condolence 
resolution It 1s worth poimting out, as the learned judge notes (Vol 16, 
p 153, Il 22-23), that the proceedings book itself from which the resolution 
was produced was im a tattered condition with the covers torn off and the 
pages loose 


It 1s said that the proceedings were confirnied at a subsequent meeting 
of the School Committee held on the 12th May under the chairmanship of 
one Parsanath Nag The minutes of this meeting (Appendix Volume, p 242) 
have not been proved, but only the signature of the chairman through the 
same witness who proved the proceedings of the 10th May (Ex 2(223) (3), 
Vol. I, p 445) Mr Chaudhuri made a poimt that this Parsanath Nag was 
‘examined as a witness by the plaintiff as P W 61 (Vol 4, pp 475-480) after D W 
Rai Sahib Umesh Chandra Dhar had already ın the course of his commission 
evidence disclosed the proceedings of the 12th May, and still the plaintiff 
made no attempt to obtain from him a denial of his signature appearing 
an these proceedings as chairman of the meeting It will be seen, however, 
that PW 61 ıs one Parsanath Nag Biswas who was President of the 
Buktearpur Union Board, and not Parsanath Nag, member of the Kaligan 
School Committee, who 1s alleged to have presided at the meeting Rai Sahib 
Umesh Chandra Dhar himself admits that these two were different persons 


“I know Parsanath Nag of Buktearpur His house is a httle less 
than 3 miles from my house I do not remember his father’s name 
He was a member of the School Committee There ıs another 
Parsanath Nag Biswas He was President of the Buktearpur Umion 
Board” (Vol 16, p 148, ll 3-7) 


‘Cunously enough, this witness identified the signature in the proceedings of 
12th May as that of Parsanath Nag Biswas! (bid, p 148, Il 7-9) 


3 


ESTATE CIRCULAR 


The next document 1s an estate circular dated the 10th May, 1909 which 
1s said to have been issued from the sudder office at the Jaidebpur Rajyban, 
directing the closing of mofussil or Deli cutchenes on account of the death 
‘of the second Kumar, and ın which also, significantly enough, the hour of 
death ıs mentioned as “‘midmght of Saturday last” (Ex Z(154), Vol I, p 423). 
The learned judge 1s apparently not impressed with the genumeness of the 
‘circular, of which a lithographed copy has been produced, addressed to the 
“Mohurir of Deh1 Baher Ghata” The defendants have called two witnesses to 
prove this document, one Basanta Kumar Bal, DW 77, (Vol 13, pp 295-308), 
and the other, Barada Charan Roy Chowdhury, D W 308 (Vol 15, pp 418-428). 
There 1s no explanatioh why the original of the circular could not be produced 
from the sudder office Barada Charan Roy Chowdhury admits that copies 
of communications sent out from the sndder to Dehis were kept at the sndder 
office, and expressly states that the original of this particular circular was 
there (Vol 15, p 422, Il 28-30 and ll 38-39) The copy which was put in 
evidence was not produced even from the Dehi office, but from the custody 
of Basanta Kumar Bal who had admittedly left the Raj service long ago 
He was, as he says, the ‘in-charge Naib” of Baher Ghata at the time (Vol 13, 
$ 295, Il 38-39), and it 1s not at all clear why he should have taken away 
this document with him, though not addressed to him, when he left that 
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cutchery Accdérding to his evidence this and some other papers which he 
produced were not important enough to be kept in the cutchery, but ‘fit to 
be thrown away” , all the same they “got carried” with hım in his “hand bog” 
“by mistake”! (bed, p 301, U 3-17) It ıs still more remarkable that he 
should have preserved these unimportant papers in his hand-box ever since 
to be unearthed by the defendants, presumably by some lucky intuition, for, 
he says that when he found these papers ın the box, he did not write to 
the Bhowal estate to say that they were with him If such a circular had in 
fact been issued from the Raybari, copies must have been sent out to other 
Deli cutcheries as well, but no such copies have been produced by the 
defendants One would also expect similar circulars to have been issued on 
the occasion of the death of Bara Kumar and Chota Kumar, and 
this ıs ım fact admitted by both the witnesses, but none are forthcoming 
Basanta Kumar Bal admıts that letters recerved from sudder were entered in 
a Receipt Register at the cutchery and the entries were serially numbered, 
(cbid, p 304, I 11-12), but no Receipt Register has been produced, nor ıs 
any serial number to be discerned on the circular (Ex Z(154)), quite 
significantly, the edges of the paper are intact, except at the top left-hand 
corner where the serial number should have appeared (Vol 15, p 423, li 6-7) 


In this state of the evidence, it 1s not at all surprising that the learned 
yudge should refuse to place any reliance upon this circulat Mr Chaudhuri 
laid great stress on the fact that the document bore the initials of 
Shyama Prasad Roy, the Sudder Naib, who had died long before, and that 
part of the document, namely, the direction to the Mohurir of Dehi Baher 
Ghata, was in the handwriting of another person who was also dead, namely, 
Srinath Biswas who 1s said to have been the jamanabis of the estate (Vol 13, 
p 296, I 4-15 and Vol 15, p 419, W 12-17) It was suggested that the 
handwriting of these dead persons was the strongest proof of the genuineness 
of the document Speaking for myself, I am not prepared to place much 
reliance on the evidence of these two witnesses of the defendants regarding 
the circular, specially ın view of the suspicious circumstances in which it 


came to be produced 


CUTTING FROM THE “BENGALEE’ NEWSPAPER 


Mr Chandhnti also refers to,a cutting from the “Bengalee” newspaper 
dated the 11th May, 1909, purporting to contain a report from Darjeeling 
under date May 9, 1909 “from our own correspondent”, in which st 1s stated 
that “the second Kumar of Bhowal breathed his last at about midmght 
yesterday” (Ex Z(245) Vol I, > 443) ‘There 1s nothing to show who sent 
the report or when ıt was sent or how it came to be published, neither the 
“own correspondent? nor anyone connected with the newspaper has been 
called to prove it An issue of the “Bengalee” of this date was shown to a 
witness for the plaintsff, Padmim Mohan Neogy, PW 655, sub-editor of this 
newspaper, who was then on leave and stayıng at the Lewis Jubilee Sanitarium 
at Darjeeling, and he said m cross-examination that “own Sone seen 
may mean anybody, even an outsider (Vol 8, p 252, 1 30) Only a certr : 
copy of an extract from this paper containing the above report was gash s 
put in without bemg formally proved and without any evidence as to who 
certified 1t or what authority he had to do so Tt 1s difficult to see how te 
these circumstances 1t may be accepted as evidence of the time of dea y 
Incidentally, ıt will be noticed that the report mentions “fever with loss e 
‘blood and pam im the abdomen”, and not “bikary colc” as the cause o 


the death ` 


1 
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Instead of relying on documentary evidence of such dubious value, the 
defendants would have really helped their case if they had produced the 
telegram which had admittedly been sent from Jaidebpur to Bara Kumar, 
announcing the death of the second Kumar It will be remembered that 
Mr Chaudhur sought to explain its non-production by suggesting that it was 
in the possession of Sarajubala Devi, the Bara Rani, having been sent to her 
along with other papers which ,she Wad called for from Needham in 1916 
(see Vol II, pp 73, 74 and 174), but as I have explained before at some 
length, I fully accept the learned yudge’s conclusion that the document was 
ım the custody of the defendants and not of the Bara Ran: It remains to 
add that by a petition dated the 21st April, 1931, the plaintiff actually called 
for from Bibhabat: Devi and’ Satyendranath Banerjee, among other documents, 
all telegrams which they had either sent or received ın connection with the 
second Kumar during the months of April and May, 1909 (Vol I, pp 462-463), 
‘put there was no response On behalf of the defendants, Mr Chaudhun 
referred to a petition filed by his chents on the 27th April, 1932, by which 
they called for the originals of certain telegrams of which they gave a list, 
from the officer-in-charge, Telegraph Check Office, Calcutta (Vol 2, p 432), 
but apart from the fact that the Paper-book does not show whether the 
telegram of death was included ın the defendants’ list, ıt must have been 
known that this was a wholly useless proceeding, as under the rules of the 
department the originals would not be preserved in the Telegraph Office after 
such a long lapse of tıme 


Learned counsel for the defendants made a piquant comment regarding 
this telegram which, according to him, mentioned “midnight” as the hour of 
death even if ıt was forthcoming, said he, there would have been nothing to 
prevent the trial judge from sdying that ıt was false lke the telegrams of 
illness Mr Chaudhuri, however, forgets that 1f the plaintiff's case is true, the 
telegram must have been despatched before it became necessary for the 
defendants to vent ‘‘midmght’”, and if a telegram had already been sent 
before midnight, there ‘could not very well be another later on, stating 
“midnight” as the hour when the Kumar had died In case, therefore, the 
defendants were able to produce a telegram which showed “midnight” as the 
hour of death, ıt would obviously not have been open to the learned judge, 
even if he was minded to do so, to reject ıt summarily as false Such a 
telegram would, on the other hand, have almost conclusively proved the 
defendants’ case by ruling ont spso facto the possibilty of another message 
giving an earlier hour of death, but the fact remains, as already stated, that 
no such telegram was produced by them 


- ‘oo 


DEATH TELEGRAM-—ITS SIGNIFICANCE 


A “telegram of death” being admitted on the defendants’ side, ıt was 
certainly for them to prove when or by whom it had been sent, even if they 
were unable to produce the original, this bemg a fact within their special 
knowledge The significance of this telegram must have been apparent to 
them from the beginning, and they could not have been ım any doubt as to 
the case the plaintiff had been making abont ıt On the plaintiff’s part it 
would have been quite enough to show that the telegram must have been 
despatched before' midmght, as this would have at once wiped out the 
defendants’ case regarding the hour of death It would naturally, however, 
be very difficult, if not impossible, for the plaintiff to adduce direct evidence 
on the pomt Direct evidence to the contrary might more easily come from 
the defendants But what do we find? 
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As we have seen, the plamtiff called for the origmal of the telegram 
from the other side, but failed to obtain production of ıt The court thereupon 
allowed him to give secondary evidence, as ıt afterwards allowed the 
defendants also to give similar evidence of the contents of the telegram, 
pending a decision of the question as to the party in whose possession the 
document was (Vol 18, p 358, Il 11-47) Plaintiff’s witnesses who speak to 
this telegram are Jitendra Chandra Mukhery1, alas Billoo, PW 938 (Vol 10, 
pp 298-369), and Satı Nath Banerji, alias Sagar, P W 977 (Vol 11, pp 167-236), 
the former being a son of Indumoyee Devi, and the latte: a son-in-law of 
Jyotirmoyee Devi They both say that on recerpt of the 3-10 pr telegram 
of the 8th May from Darjeeling (Ex 222, Vol I, p 300), which for the first 
time gave the news ihat the second Kumar was “seriously ill” and passing 
“frequent watery motions with blood”, Bara Kumar and other members of 
the family at Jaidebpur were very much upset, and ıt was decided to send up 
Chota Kumar to Darjeeling, but as there was no trai available on that day, 
it was arranged that he should leave by the earliest tram the next morning 
Meanwhile, Bara Kumar sent a telegram to. Darjeeling, being the 4-45 px 
message of the 8th May (Ex 260, Vol I, p 299), saymg ‘‘Wire condition 
very often Wire immediately present condition” ‘To this telegram, 
ıt may be recalled im passing, there was no reply, and no explanation 1s 
forthcoming from the defendants why there was none, if the second Kumar 
actually survived till midmght Chota Kumar actually set ont for 
Darjeeling at about 8 am the next morning But as he was on his way to 
the station to catch the trai and got very near the station premises, & 
telegram was handed over to him by a peon announcing that Ins brother was 
dead It 1s common case between the parties that this was the time and 
place the telegram of death was delivered, whatever the hour ıt might have 
been despatched from Darjeeling On receipt of the news Chota Kumar burst 
into tears, and came back home weeping Billoo’s evidence 1s that he saw 
the telegram, but remembers only one word i it—“expired” His 
recollection 1s that ıt stated that the second Kumar had died at dusk (Vol 10, 
p 326, I 27-31 and p 327, I 6-8) In cross-examimation he was asked 


“O —Do you remember that the telegram announcing death mentioned 
evening as the time of death?” 


And he answered 


“4 —If I remembered that, I could say so at once, but that 1s the 
anpression I have” (ibid, p 362, H 14) 


Sagar, who came to depose later, says that he was with Chota Kumar at 
the tıme, and he read the telegram which was as follows — 


“Mejo {or Mejo Kumar) expired-this evening” (Vol 11, p 182, 1 4-6). 
All that was put to him im cross-exammation regarding the contents of the 
telegram was this 
“O —I put it to you that the telegram which came said that the second 
Kumar died at nudmght” 


—not, be it noted, the phraseology winch defendants’ witness Phan Bhusan 
Banery, DW 92, afterwards came to give as the “exact” wording of the 
telegram 
“Beart rends to write Kumar expired last mudmght” (Vol 14, 
p 130, 20-22) 


Sagar answered 


«4 —Tt said, ‘expired this evenmg’ I saw it with my own eyes ” 
Asked ıf he noticed the hour of despatch on the telegram, he said he was not 
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im a condition to do so No specific hour of despatch, be it also noted, was 
put to him (Vol 11, p 225, H 36-40) 


The learned judge has accepted this evidence, and I see no reason to 
disagree with him The only comment which Mr Chaudhun makes 1s that 
none of the plantrff’s previous witnesses had stated that Sagar was to have 
gone with Chota Kumar to Darjeeling or that he was at the station with 
Chota Kumar Sagar says im cross-examnation that everyone in the Raj 
family knew that he was going to Darjeeling (Vol 11, p 225, Il 31-32), but 
Mr Chaudhuri points out that this ıs not supported by other witnesses of 
the plaintiff I do not think that there ıs any substance ın this criticism 
FW 15, Keshab Chandra Mukherj1, one of the witnesses referred to by 
Mr Chaudhuri in this connection, merely states that Chota Kumar and 
he and Digendra Banerjee started for Darjeeling and that on their way to 
the Jaidebpur station they heard the news of the second Kumar’s death it 
was then 7 or 8AM (Vol 4, p 200,11 2-4) An earlier witness, PW 5, Suresh 
Chandra Mukherji, also says ‘The youngest Kumar and Digendra set out 
to go to Darjeeling, but they heard the news of death and came back” (Vol 4, 
p 57, ll 9-10) Reference ıs also made to the evidence of Jyotirmoyee Devi, 
who, however, says no more than this 


“The next day the Chota Kumar set out to Calcutta (sic) by the 
8 o’clock tram Then a man came running saying, ‘Chota Kumar 1s 
commg back’ After Chota Kumar returned I heard the second Kumar 
was dead” (Vol 8, p 289, Ib 3-6) 


Billoo’s evidence, again, 1s referred to, but all that he says is 


“There was no time for the Chota Kumar to start that day Next 
day, Chota Kumar, Keshab Mukherj:1 and Digen Banerjee set out for 
the station They returned from the way to the station—from the 
station as they got a telegram saying that the second Kumar was 
dead” (Vol 10, p 326, Wl 24-27) 


It will be seen that all these statements were made by the witnesses in 
examunation-in-chief, and none of them were cross-examined as to whether 
they purported to give an exhaustive list of the persons who had accompanied, 
Chota Kumar to the station Nor was there any cross-examination of 
Sagar himself to suggest that he was not one of Chota Kumar’s party 
who were present at the station or were to have gone with him to Darjeeling 
much less was his attention directed to the evidence of the other witnesses, 
which it 1s now for the first time suggested tends to exclude Sagar I have 
no hesitation, therefore, ın rejecting Mr Chandhuri’s criticism of Sagar’s 
evidence as a pure after-thought 


PLAINTIFF’S CASE REGARDING DEATH TELEGRAM 


It 1s significant that the story told by the plamtıff’s witnesses as to the 
circumstances ın which the telegram of death was received 1s confirmed in 
its broad outline by the defendants themselves even such a thoroughly 
unreliable witness of theirs as D W 92, Phan Banerjee, 1s unable to deny ıt 
It 1s also a pomt worthy of special note that though it would have suited the 
plamtiff better to make out that the telegram had been delivered at the 
Raybar1 ın the course of the night, he did not attempt to make such a case, 
but on the other hand came to court with a story which he knew would to. 
all appearances be more consistent with the defendants’ case The surviving 
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members of the family who were at Jaidebpur Rajbarı on the might of the 
8th May have nearly all deposed on the side of the plaintiff, and if the 
plamtiff was minded to make a false case, nothing would have been easier 
for him than to get these witnesses to say that the telegram had been received 
during the night, and the defendants in that case would obviously have found 
1t* difficult to contradict such evidence except by the production of the 
telegram itself The fact that the plaintiff has not, however, adopted such an 
easy course only shows to my mind his anxiety not to improve his case at 
the expense of truth It is mdeed a feature of the plamtrff’s case—such a 
singular contrast ın this respect to that of the defendants—that the evidence 
was allowed to shape the case, and not the case the evidence 


That this ıs so ıs fully borne out by the evidence of another witness 
Niranjan Ray, PW 982, already referred to, who was called by the plamtıff 
to prove the Darjeeling telegrams, but who when asked about the telegram 
of death would not say a word more than he could recollect He was a 
telegraph signaller at the Jaidebpur Railway Telegraph office ım May, 1909, 
where his hours of duty were from 6 Am to 6 PM, after which the Assistant 
Station Master would be in charge “I have no recollection”, he says, ‘but 
pethaps a telegram announcing death of Kumar came that might I could 
say definitely 1f I am shown a copy of that ’’ Speaking from such recollection 
as he has, he adds that there was a golmal at the station that the Kumar 
was dead, and explains that he would be generally at the station when off 
duty, as lus quarters were quite close (Vol 11, p 256, ll 9-14) In cross- 
examination he states that the golmal took place at about 9-30 or 10 PM and 
that ıt was a golmal among the railway staff (tbid, p 257, ll 25-26) The 
learned judge has accepted this evidence, but as he pots out with 
characteristic fairness, ıt falls short of establishing that the telegram might 
not have been despatched from Darjeeling after midnight (Vol 18, p 359, 
U 30-31) 


If, however, the witness’s recollection can be trusted, it will undoubtedly 
show that a telegram containing the news of the second Kumar’s death must 
have been received at the railway station at about 9-30 or 10 pm on the 
8th May It will be seen that the witness was not cross-examined as to why 
the message could not be sent ont for delivery that night All that he was 
asked was 1f he had sent information to the Rajbari 


“Q—Did you send for information at the Rajbarı (sic) ? 
A—No” (bid, p 257, I 25-29) 


Being off duty at the time, he would not of course be expected to send out 
the message Billoo and Sagar had, however, already deposed to the 
telegram having been delivered to Chota Kumar the next morning, when 
this witness on bis own evidence would be on duty, and yet no question was 
put to him im cross-examination if he had actually arranged for delivery of 
the telegram In re-examination, on the other hand, he was asked 


“Q—If a message had come, can you (sic) and if ıt was not sent to 
the Palace, can you explain why”? 


And his answer was 
“A —Possibly, not to upset the Rajbari” (:bid, p 258, Il 1-3) 
This has given Mr Chaudhuri a ground for attacking the learned judge 
as well as the witness the judge’s reason, he says, ın accordance with the 


suggestion made by Niranjan, that the telegram might have been kept back 
so as not to upset the family, ıs “ımpossıble” and “ridiculous”, and has been 
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resoited to without the slightest foundation in the evidence in order to 
explain away the delivery of the telegram in the morning But whether 
this be so or not, ıf Mr Chaudhuri only cared to refer to the Indian 
Telegraph Guide, which he knows is a quarterly publication issued under 
the authority of the Director-General of Telegraphs, he would have seen 
that the belated delivery of the telegram would not after all be such an 
mexplicable event as he seemed to think It is perhaps not a violent 
assumption to make that the news of death would be conveyed ın an 
“ordinary” and not an ‘‘Express” telegram, and in that case, under the 
departmental rules, the telegram would not be delivered ın the course of 
the night The Indian Telegraph Guide for the quarter commencing April, 
1909 sets out the rules thus (section II, p 19) 


“Rule 59 Express telegrams have precedence over Ordinary tele- 
grams im transmussion and are delivered by messengers at any 
time during the day or might 


Rule 60 Ordinary telegrams are transmitted ın their turn after 
Express telegrams, and delivery ıs effected by messengers 
between 6 hours and 21 hours (1e, between 6 AM and 9 PM) 
These hours are subject to modification to suit local require- 
ments” 


In my opinion, the plaintiff has proved as much of his case regarding 
the telegram of death as ıt was possible for him to prove, and I hold in 
entire agreement with the learned judge that without attempting to place 
his evidence higher than the facts would justify, he has succeeded in 
showing that the telegram mentioned ‘evening’? as the time of death, as 
deposed to by Sagar I may add that I see no improbability in the sugges- 
tion that the telegram was received at Jaidebpur at about 9-30 or 10 PM 
an the evening, but was not delivered until the next morning 


This conclusion 1s only strengthened by reason of the wnsatisfactory 
character of the evidence led by the defendants on the subject, though, as 
already stated, they were the party from whom definite and consistent 
evidence should have been forthcoming ‘This evidence may be now briefly 
considered 


DEFENDANTS’ WANT OF A DEFINITE CASE 


Evidently the defendants had no case to make throngh their witnesses 
Tegarding the transmission of the telegram of death from Darjeeling— 
neither as to the person who sent ıt nor as to the hour when it was sent 
These facts could be proved only by some members of the second Kumar’s 
party who were at Darjeeling at the time Several of these persons have 
deposed on behalf of the defendants, such as Bibhabati Devi herself, 
Satyendra, Dr Ashutosh Das Gupta, Birendra Chandra Banerjee, 
Anthony Morel and Bepm Khansama, but I thmk I am not mistaken m 
saying that none of them have said a word in examination-in-chief regarding 
the despatch of a telegram announcing the death of the second Kumar 
The first of these witnesses to give evidence was Anthony Morel who was 
examined on commission (Vol 2, pp 367-431) He was asked in cross-examuina- 
tion if any telegram had been sent from Darjeeling to Jatdebpur on the 
night of the 8th May, and he seemed to remember that ıt had been done 
(ibid, p 422, IL 7-9) The next question put to him was—‘At what time?” 
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But significantly enough, this was objected to He answered, he did not 
exactly remember The question was then repeated ın a more specific form 


“OQ —Was it before or after 12 o’clock (night) ?” 
This again was objected to 
“4 —I do not exactly remember at what time I have not kept ın 
mind, even by guess It was a matter which happened so long 
ago » 
He was a definite ın his reply to the next question 
“Q—Was any telegram conveying the news of the Kumar’s death 
sent from Darjeeling? 


A—lIt was sent 
Q—On what date was it sent? 


A—I do not remember whether ıt was on that very night or on the 
morning of the next day That telegram was sent to the 
eldest Kumar 


Q—Who sent the telegram? 
A—Probably Satya Babu” 


It will be seen that up to this stage the defendants were not prepared 
to say whether the telegram had been despatched during the mght of the 
8th May or the following morning 


EVIDENCE OF BIRENDRA BANERJEE 


The next Darjeeling witness was Bibhabati Devi herself (Vol 12, pp 196- 
314), but nether ın her examination-in-chief nor ın her cross-examination was 
there any reference to the telegram of death Bepin Khansama, DW 140, 
came next (Vol 14, pp 487-505) he too had nothing to say about ıt Then 
came Birendra (D W 290) who also was not asked about any such telegram 
in examunation-in-clief, but he found himself in a difficulty mm cross- 
examination, as he was handicapped by a previous statement of his in the 
Sripur case Deposing in that case m 1922, he had said quite plainly 


“After death, on the might of death, Dr Calvert sent a telegram to 
Jaidebpur reporting death of second Kumar Probably ıt was sent 
to Bara Kumar and Chota Kumar received the same No reply 
was sent to the telegram of Dr Calvert” (Ex 350, Vol III, p 14, 
Il 32-35) 


He is a witness who has given himself a certificate that he “never tells 
falsehoods” (Vol 15, p 325, 1 3), but one has only to read his present 
evidence side by side with his previous deposition to see how far this 1s a 
correct picture The way in which he struggles to get out of his former 


statement regarding Dr Calvert having sent the telegram of death ıs quite 
characteristic 


“I do not know”, he now says, “whether Dr Calvert sent a telegram 
to Jaidebpur that mght I do not know whether any telegram was sent 
that night Dr Calvert was requested to send a telegram in my presence, 
and because of this request I believe a telegram was sent ‘This request 
was made after death It was made to Dr Calvert in the Doctor’s sitting 


room upstairs Dr Nuibaran, Satya, Ashu Babu and Mukunda Babu were 
present 


“To Court ‘This was between 12 PM and 1 AM ın the night” 
(Vol 15, p 347, Il 22-28) 
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Confronted with his positive statement ın the Sripur case, he tried to 
explain that he had said this because of the request made to Dr Calvert 
He even went the length of suggesting that Calvert had been merely asked 
to send the news of death, and not a telegram (cbid, p 347, 11 29-32), but 
was constrained to admit that the statement recorded showed that he had 
himself introduced the word ‘telegram’ (sbid, p 348, Il 10-13) He had 
no explanation to offer why Calvert should have béen asked to send the 
telegram instead of any of the Kumar’s party sending it He pretended 
, that be did not know till then whether Calvert had actually sent the 
telegram 


Comment on this evidence ıs perhaps useless It may be that Birendra 
made a lying statement ın the Srıpur case on purpose If he mentioned 
Calvert as the person who had sent the telegram, Calvert being then away 
11 England, there would of course be little chance of his statement bemg 
contradicted on the other hand, ıf he had given the name of Satyendra, 
1t might have involved the risk of bringing him into the box, or of mviting 
adverse comment in case he did not come forward Be that as it may, the 
only conclusion one can draw is that m so far as the defendants are 
constrained to make some kind of a definite case regarding the sending of 
this telegram, ıt ıs on their own showing a false case None of the other 
witnesses of the defendants support Birendra in this behalf 


OTHER EVIDENCE 


Coming next to Dr Ashutosh Das Gupta, DW 365 (Vol 16, pp 240-346), 
there ıs again the same abserice of ‘reference ın his evidence to the telegranr 
of death, although he mentions the telegram of illness Finally, there 1s 
Satyendra who has an entry in his own diary under date the 8th May 
“Message to Uttarpara and J’dpore’”’ (Jaidebpore) (Ex 399 (1), Vol I, p 306, 
i 13) One should have expected him at any rate to throw some light on 
the question, but not only is he wholly reticent about ıt ım his examination- 
im-chief, but when confronted ın cross-examination with what appears im 
the diary, all that he 1s able to say ıs, “I wrote 1t—it means telegraphic 
message”, but he cannot say who actually wrote the messages, much less 
can he say when the messages were sent (Vol 16, p 500, ll 31-32) It 
does seem remarkable that Satyendra’s memory, so surprisingly keen and 
active in regard to other matters ın connection with the Darjeeling mcidents, 
Should be a perfect blank ın regard to this 


Mr Chaudhuri: suggested that if the defendants wanted to make a false 
case as to the person by whom and the time when the telegram was sent 
from Darjeeling, they might easily have given a name and an hour to fit 
in with their story He forgets, however, that some of his witnesses did 

' not hesitate to do so Burendra, for mstance, did name Calvert as the sender, 
and imdicate night as the time when the message was sent Another of 
their important witnesses, Phan1 Bhusan Banerjee, DW 92, who pretended 
to give the “exact words” of the telegram, was quite positive ın stating— 
and be it noted, this he did ın examunation-in-clief—that this was a 
telegram from C J Cabral (Vol 14, p 130, 1 18-22) He 1s supposed to 
have gone to the station with Chota Kumar on the morning of the 9th May 
and read the telegram there In cross-examimation his memory seems to 
have further brightened up, and he remembered not only that the telegram 
was marked “urgent”, but that “the despatching hour in the telegram was 
morning” (:bid, p 149, 1 32 and p 150, U 10-11) Asked if he had read 
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the hour of despatch im the telegram itself, he was a hittle less positive in 
his answer 
“4 —It may be that, or ıt may be that as the telegram was coming 
then, and death had occurred ‘yesterday midnight’ I presumed 
the telegram had been despatched in the morning” (bid, p 150, 
U 12-51) 


Anthony Morel’s evidence has been already referred to “probably Satya 
Babu” sent the telegram, though the witness could not say whether it was 
sent on the might the Kumar died, or the next morning (Vol 2, p 422, 
ll 19-22) Wıth all this evidence staring them in the face, ıt seems to me 
idle for the defendants to pretend that 1f other witnesses on their side did 
not commit themselves to any specific case regarding the sending of the' 
telegram, they were held back from domg so by any excess of anxiety on 
their part to avoid making a false case So far as Satyendra 1s concerned, 
I do not believe for a moment that his reticence on the subject was due to 
mere lapse of memory 


SATYENDRA’S DIARY ON THIS TELEGRAM 


According to Satyendra’s diary, a telegram of death was sent to Uttar- 
para at the same time as the one to Jaidebpur This telegram could not 
of course have been suppressed by the Bara Ram, but the fact remains that 
this has not been produced by the defendants either There 1s, however, 
on the record a telegram from Uttarpara sent through the Bally Telegraph 
Office to Bara Kumar on the 9th May, and admittedly despatched at 
14-5 hours (Ex 226 (a), Vol I, p 305) It was a message from Rammnarain 
Mukherjee, mother’s brother of Bibhabati Devi, reading as follows 


“Sister earnest requests that Biva should come here directly Kindly 
agree and arrange accordingly ” 


Mr Chaudhuri suggested that this was a reply to the telegram of death, 
and argued from it that the latter must, therefore, have been sent in the 
early morning of the 9th May, which, according to him, would exclude 
death in the evening and establish death at midnight Apart from the fact 
that there is no foundation im the evidence'for Mr Chaudhuri’s suggestion, 
such an assumption seems to be excluded by the wording of Ramnarain’s 
telegram itself, which in fact appears to pre-suppose an earlier message of 
condolence as a reply to the telegram of death In any case, though a 
telegram ın the evening would exclude death at midnight, it 1s not at all 


clear how a telegram sent early next morning would necessarily exclude 
death at dusk 


CASE MADE BY COUNSEL 


Without committing himself to a specific hour, Mr Chaudhuri made 
the definite case before us that the telegram of death must have been sent 
from Darjeeling in the early morning of the 9th May It is necessary, 
therefore, to consider how far this 1s supported by the defendants’ evidence 
or 1s consistent with probabilities As we have seen, according to the 
plaintiff’s case, the telegram was a Railway message, transmitted from the 
Darjeeling Railway Telegraph Office to the Railway Telegraph Office at 
Jaidebpur (sce the evidence of Nuanjan Ray, Vol li, p 256), but 
Mr Chaudhuri maintained that it was a Government Telegraph message, 
this bemg ın accordance with the evidence of his witness Phan: Bhusan 
Banerjee, DW 92, who stated that the telegram arrived from the Post 
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Office and was delivered through a postal peon (Vol 14, p 150, 1 27 and 
p 130, U 17-18) Admittedly, the telegram was delivered to Chota 
Kumar near the Jaidebpur Railway Station on the morning of the 9th May 
as he was on his way to catch the train, and if defendants’ witness David 
Manuk is to be believed, this was within half an hour of the starting of 
the tram (Vol 3, p 328, 1 12-13) Wıth the consent of the parties we 
obtained from the Eastern Bengal Ratlway authorities a copy of the Time 
Table for May, 1909, as we also got from the Telegraph authorities a copy 
of the Indian Telegraph Guide of the time, which has been already referred 
to The Time Table shows that the morning tram was due to leave Jaidebpur 
at 8-32 hours It ıs reasonable, therefore, to suppose that the telegram was 
delivered to Chota Kumar at about 8 Am im the morning 


Clearly, on the defendants’ case, the telegram could not have been sent 
as an “Ordinary” message The 9th May was a Sunday, and under Rule 61-A 
of the Indian Telegraph Guide, an Ordinary telegram wouid not be accepted 
on Sunday, the rule running as follows — 

“Ordinary telegrams are not accepted on Sundays and the four principal 
holidays, Christmas Day, New Year’s Day, Good Friday and the 
‘King’s Birthday” 


Secondly, under Rule 2, such a telegram would not be accepted except 
during working hours Rule 2 lays down— i 
“Subject to the provisions of Rules 2-A, 61-A and 128-A, telegrams are 
accepted at all Government Telegraph Offices during the hours noted 
agaist them in the List of Offices published m Section VI”, 


and according to the Telegraph Guide, the working hours of the Darjeeling 
Government Telegraph Office ın May, 1909, were from 7 to 21 hours on 
ordinary days, and from 8 to 10 and 16 to 18 hours on Sundays and holidays 


The question, therefore, arises as to whether the telegram could have 
come through “Express”, as is in fact the evidence of DW 92, Pham 
Bhusan Banerjee, already quoted Rule 2-A, which, as noted above, is an 
exception to Rule 2, lays down that an Express telegram will be accepted 
during the hours when an office 1s closed, 1f the terminal office 1s open or 
its attention can be gained, on the payment of extra fees The Telegraph 
Guide shows that the Government Telegraph Office at Jaidebpur, which was 
a combined Post and Telegraph Office, was open only from 7 to 9 and 
12 to 17 hours on ordinary days, and from 8 to 9 and 16 to 17 hours on 
Sundays and holidays, though the Railway Telegraph Office was open at 
all hours during all days of the week, including Sundays and holidays If 
it be a fact that the telegram was delivered at 8 Am, ıt must have been 
_presented at Darjeeling before that hour, but the iules make it clear that 
even an Express telegram for Jaidebpur would not be accepted at Darjeeling 
on Sunday before 8 Am, unless it was possible to “gam” the attention of 
the Jaidebpur office There 1s, however, no evidence on the pomt forthcoming 
from the defendants, and I do not think this ıs a matter ın which the court 
will be justxfied 11 drawing a presumption im their favour under s 114 of 
the Indian Evidence Act Taking all the facts and circumstances into consi- 
deration, 1t seems to me that the probabilities are clearly against the case 
made by learned counsel on their behalf 


It remains to point ont for what ıt 1s worth that the entry ın Satyendra’s 
diary relating to this telegram 1s under date the 8th May, and not the 9th 
If this is a correct record;and ‘Satyendra himself does not suggest it 15 
otherwise,—the telegram could not have been despatched on the morning 
of the 9th, as Mr Chaudhuri would now have it On the other hand, if 
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the order in which the entries of the 8th May are made 1s any indication 
of the sequence of events recorded therem, the telegram must have been 
despatched after the doctors “melted away” and Satyendra sent for lis 
Sejomama Suryyanarain, and before he sent a messenger to the Sanitarium 
to get men to remove the corpse for funeral, and on the defendants’ evidence 
already referred to, this must have been before 1 AM 


One of Mr Chandhuri’s contentions was that if the telegram of death 
had mentioned “evening” as the hour of death, ıt would have excited 
Bara Kumar’s suspicion as being inconsistent with the hour “11-45 pm” 
mentioned ın Calvert’s certificate of death, and he refers ın this connection 
to the evidence of Jyotirmoyee Devi who says that about a month and a 
half after the second Kumar’s sradh, Bara Kumar received an anonymous 
letter, 1m consequence of which he was about to go out im search of the 
second Kumar, but was dissuaded from doimg so by Satyendra showmg him 
Calvert’s certificate (Vol 8, p 289, Il 20-26 and p 322, I 9-11) ‘The short 
answer 1s that there ıs nothing in the evidence to show that the exact time 
of death was a point of any importance at this stage, and the mention of 
“evening” in the telegram was no more hkely to have given nse to any 
suspicion of inconsistency with the certificate than the statement in the 
certificate itself that “the attack became acute on the morning of the 8th 
and he (Kumar) died the same evemng” (Ex Z (111), Vol I, p 178, I} 25-26) 
Bara Kumar, again, ıt may be added, might not have noticed the hour 
of despatch on the telegram when ıt was received, or remembered ıt at the 
time he was shown Calvert’s certificate of death 


Another pomt on which Mr Chaudhun laid some stress was that at 
quite an early stage ın the case, long before the trial commenced, one of 
the defendants’ witnesses examined on commission, David Manuk, speaking 
about the contents of the telegram, definitely mentioned “about midmght’’ 
as the hour of death (Vol 3, p 307, Il 36-37), but that there was no cross- 
examination of the witness that ıt was not “midmght” but “evenmg” It 
was suggested that “evening” was an after-thought on the part of the 
plamtiff It will be seen, however, that Manuk was pointedly asked in 
cross-examination about the hour of despatch of the telegram, and he 
answered, “I cannot say” (bid, p 326, U 16-18) Harker, Anthony Morel, 
another of defendants’ commission witnesses, was specifically questioned if 
the telegram had been sent from Darjeeling before midnight (Vol 2, p 422, 
1 12) With all respect to learned counsel, I feel bound to say, therefore, 


that the pomt raised by him does not appear to me to be of any significance 
-whatever 


TRIAL JUDGE’S FINDING AFFIRMED 


To my mind, on the materials on the record, there seems to be no escape 
from the conclusion reached by the learned trial judge regarding the telegram 
of death (Vol 18, p 359, Il 29-36) 


In my opimion, I may repeat, there’ 1s clearly no foundation for suggesting 
—none, at any rate, for such a suggestion ın the sense in which Mr Chandhun 
made it,—that on the question of the hour of death or supposed death, 
the learned judge rests his conclusion not on any direct evidence, but on 
certain circumstances, “not one of them, but all taken together” (Vol 18; 
$ 355, Il 20 ct seg) ‘The direct evidence of the defendants on the pomt, 
as already indicated, consists primarily of the statements of persons who 
‘were said to have been present at “Step Aside” at the tume As regards 
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others, like Rajendra Nath Sett and Timkar: Mukherjee from the Lewis 
Jubilee Sanitarium, or Shyamadas Banerjee and Durga Charan Pal from the 
Old Cutchery Building, their evidence as to the hour of death ıs virtually 
hearsay, and has no independent value of 1ts own All that they say 1s 
that they received a summons from ‘Step Aside” at about 1 or 1-30 am 
that night to come over there for the cremation Even if this evidence be 
accepted as trne, ıt can establish no more than that death had taken place 
at some time before that hour Rajendra Nath Sett does not even purport 
to say that on gomg to “Step Aside” he heard that the Kumar had died 
at about midnight He speaks to the contents of a “slp” which he 
received from Satyendra, but this does not give the time of death, and 
merely states, ‘Dear Mr Sett, Kumar ıs no more, please come with 
Brahmins for the last rites” (Vol 1, p 301, ll 6-8) It ıs needless to say 
the slip has not been produced ‘Tinkar1 Mukherjee also says no more than 
that a man came to call them for the funeral after the second Kumar’s 
death (Vol 1, p 434,1 5 and p 451, Wl 20-26) Shyamadas Banerjee, who 
too 1s said to have been informed of the Kumar’s death by a slip from 
Satyendra, no doubt says that on his way to “Step Aside” the peon who 
had brought the slp told hım that the Kumar had died half an hour or 
an hour before (Vol 1, p 256, i 11-12 and ll 16-22, and p 269, ll 8-10), but 
neither has the slip been produced, nor the peon examined Durga Charan 
Pal in his turn merely speaks to having received the news of death after 
midnight and says nothing as to when the event had occurred (Vol 13, 
p 146, Il 25-26) 


EVIDENCE OF P W RAM SING SUBHA 


I may mow pass on to consider the direct evidence regarding the hour 
of death on behalf of the plamtiff which, as already stated, comes from 
Ram Sing Subha, PW 967, as well as from two other witnesses, Chandra 
Simgh, PW 968, and Mahammad Ashraf Alam, P W 980, to whom, however, 
the learned judge has not referred in this connection As the plaintiff 
relies strongly on the evidence of Ram Sing Subha, not only on this 
question but also in connection with other pomts, it may be useful to deal 
with ıt at some length here 


Ram Sing Subha was an agent of Mr Wernicke, the landlord of ‘Step 
Aside”, through whom, it 1s admitted, Satyendra and Mukunda Guin had 
engaged the house for the second Kumar He then lived in the outhouses 
of Mall Villa No 3, which was quite close to “Step Aside” and on the same 
road (Rangit Road), gomg down north towards Lebong, the distance bemg 
about 150 feet by a steep route, and 400 to 500 feet by the maim road, if one 
took a round-about way Durmg the Knmar’s stay at “Step Aside” he 
would be visitmg him almost daily After about 10 or 12 days, however, 
he did not meet him any further and was informed by “Sala Babu” 
(brother-in-law), that beg the name by which Satyendra was famularly 
known in the house, that the Kumar was ill of dysentery ‘Two or three 
days later, on a Saturday afternoon, he remembers he returned from the 
Lebong races at abont 4-30 PM and took Jus meal About two hours later 
he heard cries of lamentation, which appeared to him to be women’s cries, 
proceeding from “Step Aside”, and he went over to see what it was about 
It was then 7 or 7-30 pm He found the servants downstairs talking, and 
gathered that the Kumar had died He went upstairs by the sloping hill- 
path and saw the Kumar’s body lying on a mattress spread on the floor in 
a small room, beg room No 1 at the southernmost end of the house, 
covered from head to foot with a white cloth He noticed several persons 
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sitting there quietly, among whom he mentions Dr B B Sarkar, and left 
after a few minutes, without having exchanged any word with them He 
came downstairs by the wooden staircase, and on his way, as he passed 
along the glazed verandah from south to north, he could see through the 
doors the second Rani lying on an iron cot ın room No 3, crying aloud “The 
room in which the Ram was”, he says, “I found locked up from outside I 
saw the lock” He retired for the mght feeling very sad and was waked 
up from sleep by a Nepali servant who reported that there was some golmal 
He did not, however, leave lus bed Early next morning he went over to 
“Step Aside”? again, when he was asked by ‘Sala Babu” to procure a 
charpoy and assist in sending funeral requisites to the “sasan”, which he 
did from the bazar Returning to “Step Aside” at about 8-30 am, he 
noticed a dead body placed on the charpoy in the outer compound of the 
house, fully covered up with a shawl He jomed the funeral procession, 
went to the new cremation ground, and saw the dead body lad on the 
pyre, covered up as before, and burnt At the time the body was lifted 
from the charpoy to the pyre, the cloth slipped off a little, and he could 
catch a glimpse of two or three smali marks on the left side of the body 
near the rbs He adds that nobody could see the face of the dead body 
during cremation 


DEFENDANTS’ CRITICISMS i 


There can be no question that if one believes this witness, as the learned 
judge has done, ıt fully establishes the plaintiff’s case regarding death at 
dusk and a morning cremation with a body of which the face was not 
exposed Speaking for myself, I see no inherent marks of falsehood in this 
evidence, but as was to be expected, ıt has come ın for severe castigation 
at the hands of Mr Chaudhuri, and it 1s necessary, therefore, to consider 
his grounds of attack 


PLAINTIFF’S TADBIRKAR 


The first and foremost reason why ıt ıs said this witness should be 
discredited ıs that he was trying to secure false evidence of a substituted 
dead body in the Defamation Case at the instance of the plaimtiff and his 
party He had deposed in this case himself, and had come to Dacca for 
the purpose on March 21, 1923, and also made an affidavit there about four 
months or so earher Questioned if he afterwards made any tadbır or any 
efforts to bring witnesses in that case, he denied having done so, or having 
obtained or sent any statements of any witnesses (Vol 11, p 70, U 20-37). 
He was, however, confronted with certain letters of his two of these, 
Exs Z(52) and Z(53), (Vol TII, p 41 and p 42) dated March 28 and March 29, 
1923, respectively, addressed to one Adong Babu, showed that on his way 
back to Darjeeling from Dacca, he stopped at Kurseong and tried to see 
him at Dow Hill, but as he did not meet him there, he was writing to let 
him know the date of the Defamation Case and to ask that he should 
attend at Dacca on or before the 7th April, 1923, where his expenses would 
be paid The witness himself, ıt was mentioned, would be at Dacca with 
Latik Bhotiryan: of Dow Hill and Jom: Nurse Another letter to one Jeebay 
(wrongly printed as Jechay Baboo) dated April 16, 1923, (Ex 2Z(55), 1bid, 
p 44) showed that he had got a statement from this person some time ago 
Latik Bhotiyani, 1t 1s said, was the aunt of the “stout and fair complexioned”’ 
Lepcha, named Pengumche, referred to in the question which was put to 
Lindsay im cross-exammation, Suggesting that this was the man whose dead 


body was found covered up at “Step Aside” on the morning of May 9 (Vol 2, 
p 178, 1 29-32) i 
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I am not at all sure that any of the facts elicited from the witness in 
cross-examination tend to show that his evidence must necessarily be false 
Tt 1s true that he first denied having made any tadbn ın ihe Defamation Case, 
but this may have been due to mere lapse of memory, for, as soon as his 
letters were shown to him, he promptly admitted that they were his and 
that what he had said therem must have been correct There is nothing im 
these letters to lend support to Mr Chandhuri’s suggestion of any improper 
attempt on his part to procure the evidence of Latik Bhotsyani, much less 
to show that he made such attempt at the instance of the plaintiff or anyone 
connected with his party All that appears ıs that he was proposing to go to 
Dacca with Latik Bhotıyanı His positive statement is that he did not 
actually bring this witness to Dacca he heard that she had deposed in the 
case, but did not know (Vol 11, p 72,1 9 and l 13) He also states that 
what he did in the Defamation Case, he did for Purna Chandra Ghose, the 
accused therein (bid, p 71, 1 13) He admits that when he came to Dacca 
to swear the affidavit, he saw Rani Satyabhama, but he did not see her when 
he came to depose which, according to his evidence as already stated, was 
on March 21, 1923, about four months or so later Tlus would be quite 
consistent with the fact as we know ıt that Ram Satyabhama died on 
December 15, 1922 


Ram Sing Subha further said m his evidence that he had been 
approached by the defendants ın connection with the present case about 
three months before he came to depose, and produced a letter purporting to 
be from Bibhabat: Devi, which is said to have been, handed over to him by 
a Darjeeling pleader of the name of S N Gupta (Vol 11, p 69,1 28— 
b 70,1 4) As, however, on the letter (Ex 205, Vol III, p 318) bemg put 
to Bibhabati, she denied the writing and signature, (Vol 12, p 217, U 15-19), 
it cannot be said to have been proved, and no notice can, therefore, be taken 
of it In cross-examination the witness denied the statements imputed to 
him im the letter (Vol 11, p 81, 11 23-29) 


WRONG DESCRIPTION OF SASAN 


It 1s next urged by Mr Chaudhuri against this witness ‘that he gave a 
false description of the cremation ground, showing that he could never have 
attended the funeral as stated by him ‘The' false description' 1s supposed to 
consist (1) m his denial of the existence of a pucca pyre on thé new sasan at 
the time (Vol 11, p 67, Il 5-6), (t) ın his mention of the slaughter-house to 
the left of the old Sudhir Kumari Road, as one descended along tlus path 
towards the new sasan (bid, p 67, Wt 14-15), and (m) ın his statement that 
in 1909 Morganstein had only his vegetable garden near the cremation ground, 
and not his house “Rosary” (tbid, p 69, 11 23-25) 


As for the pucca pyre, ıt appears from the cross-examiation itself that 
in the Defamation Case Ram Sing Subha had stated that “the place where 
dead bodies are generally burnt looks like a pucca place The place where 
the dead body was burnt was five or six cubits off this pucca place” (bid, 
É 78, I 32-34), and there would be no pomt whatever ın his denying it 
now, if his recollection was not faulty Mr Chaudhuri has only ta make a 
study ın contrast by referring to what his own important witness R N 
Banerjee said, and sad with an air of positive assurance’ whicli Ram: Sing 
Subha could not approach, about there having been a shed m the new 
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cremation ground in 1905 or 1906—exactly the same as he saw it in 1909 
when he took the dead body of the second Kumar there 


“Q—Do you remember if there was or was not any shed in the 
cremation ground? 


A —There was a shed there which I saw ın 1905 or 1906 and which I 
observed when I went to cremate the remains of Rai Bahadur 
Das, a medical practitioner (According to DW 411, Vol 17, 
p 315, I 24-25, Rai Bahadur Das died about 1905 or 1906) 


Q—Was that shed im existence in the year 1909 when yon went to 
cremate the dead body of the second Kumar? 


A —It was exactly the same as when I first saw it ım 1905 or 1906 


Q —Is the present cremation ground the same as where the body of 
the scond Kumar was taken for cremation? 


A —The grounds are the same, the place 1s the same, but ıt has been 
improved beyond recognition” (Vol 3, p 108, Il 11-22) 


Secondly, as for the slaughter-house mentioned by Ram Sing Subha, it 1s not 
at all clear that he was not identifying the “small foot-path” from the old 
to the new cremation ground not only by 1ts name Sudhir Kumari Road, but 
also by reference to the present slaughter-house which would undoubtedly be 
on the left side, gomg downhill The witness, 1t may be added, was not at 
all cross-examined regarding the slaughter-house Lastly, as for the “Rosary”, 
he states ın cross-examunation that he does not remember if he saw the 
“Rosary” in 1909 (Vol 11, p 81,12 10) The evidence of Morganstein’s son, 
DW 398, (Vol 17, p 127, U 17-20) shows that the house which was 
completed ın 1907 was first known as ‘“‘Emil’s Cot”, and then called “Rosary” 
since the Great War 


In any case, even if the witness was wrong m Ins description of the 
sasan in certain particulars, these were much too trivial mistakes, and one 
should not be justified in making too much of them 


DENIAL OF ADMITTED INCIDENTS 


Mr Chandhuri’s next pomt of attack 1s that Ram Sing Subha denies 
two important meidents which are said to have taken place at the cremation 
gtound, namely, the uncontrollable demonstrations of grief on the part of 
Birendra Chandra Banerjee and Sanf ‘Khan, the former rolling on the ground 
and the latter trying to throw himself on the funeral pyre—ineidents which, 
1t ıs pointed out, the learned judge hımself says have been admitted on 
behalf of the plamtiff (Vol 18, p 379, Il 21-24) ‘This 1s what the witness 
says 

“I did not see anybody trying to fling tumself on the pyre I did not 
see anybody catch hold of anybody trying to do so If such a 
thing had taken place, I would have seen it I do not remember 
anybody starting to cry there I saw nobody rolling on the 
ground 

Q —It 1s wholly false? 


A—Yes" (Vol 11, p 78, I 19-25) 


It 1s true that Basanta Kumar Mukherjee, P W 823, refers to these mecidents 
in his evidence (Vol 9, p 385, 1] 12-22), as he also did ım tis former 
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statement to Mr N K Roy (Vol II, p 234, I 14-17) I am not, however, 
prepared to hold, merely ‘because Ram Sing Subha did not notice these 
happenings or remember having noticed them, he must be giving false 
evidence Be ıt noted that the suggestion was not put to the witness by the 
defence that he had not gone to the cremation ground Many of defendants’ 
‘witnesses also do not mention any of these incidents, such, for imstance, as 
R N Banerjee referred to ‘above 


“MEDDLESOME” AND “OFFICIOUS” CONDUCT 


Mr Chaudhuri next comments on the conduct of Ram Sing Subha after 
the came to ‘Step Aside” on the evening of the 8th May, which, taking his 
cue probably from a remark which fell from one of the members of the 
Bench, he suggested was that of a ‘‘meddlesome”, “impudent” and 
“officious” person ‘This man, said Mr Chandhuri, goes upstairs, wanders 
through the rooms, speaks to nobody he peeps mto a room and sees a 
dead body lying there and leaves the house, and then goes to sleep because 
he ıs feeling sad All I can say 1s that ım the first place, this ıs a caricature 
of the witness’s evidence, and secondly, that ıt betrays a lack of understanding 
of things as they would happen in this country which might perhaps be 
excusable ın my learned colleague, but not certainly on the part of 
Mr Chandhuri In fairness to my learned brother, I must say, however, 
that he himself suggested to Mr Chandhur: later on that what had struck 
‘him before as an “outrageous proceeding” on the part of Ram Sıng Subha 
was uot really so After all, what 1s he supposed to have done? Here 1s a 
aman who has been going to the Kumar every day a few days later, he 
shears about his iliness All on a sudden one evening he hears cries of 
Jamentation from the house He forthwith proceeds there and ıs told the 
Kumar is dead He quietly walks upstairs, and sees a number of persons 
‘sitting there ın silence None of them speak to him and he does not speak 
to any one ether After a while, he leaves the place, and as he passes along 
the verandah, his attention 1s naturally attracted by the Ram’s weeping 
Inside a room ‘The doors of the room are shut, but through the glass 
panes he sees the Ram lying on a cot There 1s no question of any 
ampettinent peeping mto the room He returns home, and retires to bed, 
feeling depressed Where ıs anything “preposterous” ım this? ‘here ıs no 
attempt on his part to disturb anybody He neither wanders all over the 
place, nor exhibits any prurient curiosity Nor, it 1s true, does he officiously 
offer his services The reason why he does not leave his bed and go over 
to “Step Aside” agam durmg. the night when he hears about the golmal, 
may be that he ıs not told that’he 1s wanted there at that hour He may well 
have thought and according to Mr Chaudhuri he would be quite justified 
in so thinking, that the cremation could not be taking place before dawn 
To my mind, I have no hesitation ın saying, the conduct of Ram Sing 
Subha seems to be perfectly reasonable and natural, and his evidence bears 
on the face of it the impress of truth 


RANI “LOCKED UP” $ 
Mr Chaudhuri made a good deal of Ram Singh Subha’s statement that 
he found the room ın which the Ram was, “locked up from outside” What 


he obviously meant was that the door was shut, as he explams m cross- 
examination “ j ‘ "i 
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“In the room marked “A” the Ran lay locked up as I said The 
door-lock was locked There waè no padlock I did not see if the 
key had been turned, but the door was shut” (Vol 11, p 76, ll 25-27) 


Mr Chaudhuri finds fault with the learned judge for suggesting that the 
defendants gave evidence to show that the dead body lay ın room No 2, only 
to discredit Ram Sing Subha, who says that he saw the body in room No 1 
(Vol 18, p 363, Il 5-9), and he points out that R N Banerjee had stated 
long before the hearing commenced that the body was in room No 2 


“Then we entered a small room There were two or three persons 
there whom I have no recollection of We went through that room 
mto the larger room where the dead body was” (Vol 3, p 121, 
uU 46) 


The small room 1s Room No 7 and the larger room 1s Room No 2 


Mr Chaudhuri conveniently forgets that this was not a new case which 
Ram Sing Subha was making after the evidence of defence witness 
R N Banerjee, but that this was also lus statement in the Defamation 
Case made more than ten years earher, an extract from which 1s reproduced. 
10 paragraph 28 of the plammtiff’s memorial, Bx J 


“At 7-30 PM I heard cries m the “Step Aside”, I went there and 
found that + a small room the dead body of the Kumar was lying 
upon a mattress over the floor, covered with a white cloth” (Vol III, 
p 99, U 16-19) 


It will be seen ın fact that there 1s no material discrepancy whatever 
between Ram Sing Subha’s present evidence and his deposition in the 
Defamation Case Mr Chandhun at any rate was unable to pomt to any. 

Contrary to the plamtıff’s case, the defendants would say that room 
No 1 upstairs was used as the ‘Doctors’ sitting room” (See, for instance, 
Bibhabati, Vol 12, p 249, U 10-15) But ın the commission stage their 
witnesses had certamly suggested a room on the ground floor for the 
purpose (Shyamadas Banerjee, Vol 1, P 269, Il 38-40 and Jagat Moh, 
$ 281, I 35-37, p 293, l 24-25) Satyendra himself admitted this at first, 
aa only to pull himself up at once after this momentary lapse mto 
tru 


“My uncle when he came in with Dr Sarkar saw Col Calvert 
and Sen in the house 


“Q—Where did he see them? 


4—In the sitting room downstairs as he passed I think I made 
a mistake The ordinary sittmg room downstairs, but that 
night my uncle saw the doctors ‘in the sitting room upstairs’ 
(Vol 16, p 486, Il 34-39) 


IRRESPONSIBLE NATURE OF CRITICISM 


To illustrate the irresponsible nature of Mr Chandhuri’s criticism, I 
might perhaps also refer to a point which he made with reference to the 
witness’s statement as to having seen Naga Sanhyasis at Darjeeling (Vol 11, 
p 68, l 3-13) He suggested that having about tis time got hold of 
Darsan Das alhas Gopal Das, the rescuing sannyasi, P W, 991, who was 
afterwards put to the box on January 9, 1935 (Vol 11, p 378), the 
plaintiff was now far the first time giving an indication of the presence of 
Naga sannyasis in Darjeeling through this witness Ram Sing Subha. 
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Mr Chaudhuri had only to refer to the evidence of Kamal Kamm, one of 
the earliest commussion witnesses of the plaintiffs, who deposing on 
December 31, 1930, had said 


“The plaintiff told me that a certam sannyasi took hım away from 
Darjeeling I did not ask him who the said sannyasi was ‘The 
plaintiff told me that the said sannyasi1 was a Naga (nude sannyasi)” 
(Vol I, p 223, Il 22-25) 


This would have shown ‘how incorrect ıt was to assert that Ram Sing 
Subha was a screen on which coming events were made to cast their shadows 

It ıs significant that Ram Sing Subha’s evidence receives confirmation 
ın several particulars from the side of the defendants themselves First, 
as to the presence of Dr B B Sarkar ın the second Kumar’s bed room 
at 7 or 7-30 pm on the evening of the 8th May As the learned judge 
points out, this witness was the first to introduce Dr Sarkar there (Vol 18, 
p 339, Il 23-24), none of the defendants’ witnesses, neither Jagat Mohini 
(Vol 1, p 281) nor Shyamadas Banerjee (Vol 1, p 255), having named him 
in ther evidence Calvert, specifically asked ın Interrogatory No 15 1f he 
remembered any other physician besides Nibaran Chandra Sen attending the 
Kumar durmg his last illness, did not mention bis name all that he 
said was 


“I remember the Kumar had his own private medical attendant who 
was present during his illness I cannot remember his name” (Vol 2, 
$ 205, U 6-8) 


Dr Sarkar was known to Calvert at the time, as ıs shown by an entry in 
Dr Sarkar’s diary (Ex Z (215), Vol I, p 247) under date'March, 7 ‘Saw 
with Dr. Calvert and Town Nurse Called on Dr Nibaran ‘Chandra Sen” 
(Entry not printed) Even durmg Ram Sing Subha’s evidence, as the trend 
of cross-examiniation suggests, the defendants were seeking to challenge the 
presence of Dr Sarkar The fact, however, had to be admitted by them at 
a later stage—by Buibhabati Devi herself, though without naming him (Vol 12, 
b 203, ll 32-33, p 248, Il 19-23, p 256,1 37 and pp 257-259), and by Satyendra- 
nath Banerjee (Vol 16, p 428, Il 1-3, p 475, ll 33-34, p 477, ll 4-19, pp 485-487 
and p 494,1 3) Satyendra’s diary also, as already seen, mentions Dr Sarkar 
as one of the doctors present at the tıme of the Kumar’s death, though he 
‘tries to deny the fact in his present evidence (Vol 16, p 429, U 2-4 and 
$ 477) The defence, ıt may be pomted ont, not only now admits 
Dr Sarkar’s visit on the 8th evening, but relies on the entry in his diary 
under this date, “Kumar of Bhowal some hours” (Vol I, p 248) 


It further appears that Mr Chandhur1 now accepts Ram Sing Subha’s 
statement that he was asked to purchase the charpoy for carrying the dead 
body (Vol 11, p 66, U 35-36), though Satyendra was made to deny this 
in his examination-in-chief ın course of which he stated 


“Tt ıs not true that Ram Sing Subha purchased the khat, ghee, etc 
for cremation” (Vol 16, p 429, ll 35-36) 


It was probably forgotten at the time that R N Banerjee had already 
committed himself on the point 


$ 
“Gomg downstairs I along, with others was arrangıng to bring a 
charpoy or khatia from imside the house Mr Wernicke’s Munshi 
Ram Sing was responsible for the procuring of the said charpoy” 
(Vol 3, p 121, Wl 30-32) 
Then, again, though it 1s a small pomt, Ram Singh Subha’s reference 
to the “women’s cres” from “Step Aside’ which he heard, finds indirect 
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support from the admission of Jagat Mohini that there were a number of 
females including “a few widows” in the house at the time the Kumar 15. 
said to have died, though, of course, she would advance the time of his death 
(Vol 1, p 295, Il 6 and 11-15) 


Ram Smg Subha, agam, was the first witness to give the story that 
the Kumar’s body lay upon a mattress on the floor on the evening of the 
8th May, that having been also his statement in the Defamation Case (Vol I, 
p 66, WU 12-13 and Vol III, p 99, 1 17-19), and ths story afterwards came 
to be confirmed by the defendants’ witnesses (Bibhabat:, Vol 12, p 254, 
Wb 24-25) It ıs nobody’s case that Ram Sing Subha went upstairs on the 
mornmmg of the 9th May 


In my opimion, Mr Chandhun has wholly failed to show that the learned 
judge was at all wrong im accepting the evidence of this witness In fact 
it will be hardly meorrect to state that almost on all poimts on which the 
defendants sought to contradict the witness, the facts have been either 
proved or admitted to be true 


“DEATH” BETWEEN 7 AND 8 PM 


So far as the question of the hour of death is concerned, that evidence 
receives overwhelming corroboration from all the surrounding circumstances 
which, taken together, as the learned judge points out, indisputably establish 
the fact of death or apparent death at dusk, somewhere between 7 and 8 PM 
on the 8th May (Vol 18, p 355, 1l 19, et seq) It 1s not necessary for me 
to recapitulate all these circumstances, which have been set out very carefully 
m the judgment of the court below, and some of which I have already 
considered at some length It 1s enough for me to state that Mr Chaudhuri 
has been unable to advance any arguments which tend to weaken the force 
or cogency of the learned judge’s reasoning or conclusion on any of these 
points There are, however, one or two of these facts mentioned by the 
learned judge to which I might perhaps refer a httle fully 


COLLAPSE ABOUT MID-DAY ON DEFENDANTS’ OWN EVIDENCE 


First, as to the course of the illness, pomting to death as near, and 
particularly the collapse which he finds occurred at mid-day It 1s not denied 
that the second Kumar did fall into a state of collapse, and it 1s also 
admitted by the defendants that at about 11-30 amt or 12 noon, he suddenly 
Showed certam alarming symptoms which made it necessary to send for 
,Calvert at once, but before Calvert arrived, Dr Nuibaran Chandra Sen was 
already there According to Satyendra, as well as Bibhabat: Devi, Dr Nibaran 
Sen came at about 12 noon and Calvert at about 2 PM, and it was between 
4 and 6 pM that the hypodermic injection could be given to the Kumar 
after a great deal of persuasion On Satyendra’s evidence, Calvert had 
paid an earher visit that morning between 9 and 11 amt His consm 
Shyamadas Banerjee, however, gives a different version Shyamadas says that 
early that mornmg he received information that the second Kumar had passed 
a restless night, and so he called at “Step Aside” on his way to office to 
see the Kumar He was there for about two hours and was told by Saty endra 
that the Kumar was m a serous condition Calvert and Dr Nibaran Sen 
both came while he was there, and left after making arrangements for treat- 
ment and nursing (Vol 1, p 267, Il 21-36) According to this evidence 
the serious turn in the illness must have commenced long before the tme 
suggested by Satyendra or Bıbhabatı Devi, and the 2 o'clock visit of Calvert 
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spoken to by them cannot, therefore, but be an obvious concoction 
Whether Calvert or Dr Nibaran Sen had paid an earlier visit in the morning 
or not, all the imdications seem to point to Shyamadas’ evidence bemg 
nearer the truth when he says that both these doctors were attending 
between 10 and 11-30 or 11-45 Am when he was there and when the Kumar’s 
condition was already very serious Calvert’s condolence letter certainly 
pomts that way, for it says quite clearly that when “later in the day” the 
Kumar had a relapse of the colic “in a most intense form”, the Private 
Secretary was able to secure Calvert’s “early attention” to the case, which 
seems to me to rule out such a long mterval as 2% hours between the 
onset of the serious symptoms and the visit of Calvert, as suggested by 
Satyendra or Bibhabati~Devi It ıs also clear that the second and third 
prescriptions of the 8th May, Ex 51 (b) of Dr Nibaran Sen and Ex 51 (c) 
of Calvert, must have been made on this early mid-day visit of the doctors, 
and Calvert himself admitted, with reference to the ‘latter prescription, that 
‘this was a stimulant mixture given when the collapse commenced (Vol 2, 
p 214, ll 16-17) As regards the “armoury prescription” in Ex 51 (b), 
it hardly admits of doubt, that the tabloids mentioned in it. were all a 
provision against collapse, as put by Mr Chaudhury himself to Col 
MacGilchrist (Vol 9, p 360, Il 8-9) , Calvert suggested no doubt that the 
stimulant “Spt Ether mixture” and the “opum pills” in Ex 51 (c) were 
given as “substitutes for the real treatment” (Vol 2, p 215, ll 34-35), but 
that would imply, as the learned judge points out ( Vol 18, p 347, ll 31-37), 
that there was no treatment up to at least 2 pm for the symptoms which 
on the defendants’ own showing had appeared 2% hours earlier ‘ 


' Reference may be made im this connection to Dr Ashutosh Das Gupta’s 
statements in the Sripur case and the Defamation Case, to which his atten- 
tion was called in the course of his present deposition, and which he 
admitted to be trne - 


“Q —After 2 PM the pulse began to be bad’—you said that ın Sripur 
case? (Ex 394 (11), Vol III, p 20,1 13) 

A—Yes, as it ıs there 
When I said ıt I believed it to be true I do not say my recollec- 
tion 1s better now 


Q —Before Sarada Babu, Magistrate, you said 
‘Collapse commenced from about 4 or 5 PM There was 
sinking of the pulse Pulse could not be felt’ (Ex 395 (4), 
Vol II, p 364, ll 35-36)? 

A—Yes I said then what I believed then to be true and in my 
recollection I do not remember whether the prescription'No 1 
of Ex 51 (c)—the Spt Ether prescription—was given when the 
collapse began Nor whether it was given at the end of the 
collapse It is likely ıt was given when the Kumar was gomg 
towards colapse 
All my statements im my depositions m the Sripur case and 
before the two Magistrates who heard the Defamation Case, 

> were then truly made and within my then recollection—what 
recollection I had then” (Vol 16, p 303, t 30—p 304, 1 22) 


t 


CONDITION BEFORE EVENING 


Jagat Mohim Dasi, the attending nurse, im her evidence also gives 
sufficient indications of a state of collapse early in the day The defendants 
admit that she was called m on the day of the Kumar’s death, and her 


1 
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statement 1s that she came at 5 or 5-30 PM, when both Col Calvert and 
Dr Nibaran Sen were there (Vol 1, p 292, U 38-40) On her arrival, 
according to the instructions of the European doctor, she started rubbing the 
body of the Kumar with a white powder The Kumar closed his eyes after 
looking at her face, and did not speak a word The body was rather cold 
The powder was rubbed for 10 or 15 minutes when this was stopped by 
Dr Nibaran Sen ‘The patient was mvoluntarily wetting his clothes (bid, 
p 281, U 27-30, p 293, 5-8, U 13-19 and UI 21-23) Calvert remained there 
for about an hour after she had arrived (bid, p 281, W 35-36 and p 293, 1 24), 
which means that he left at about 6 or 6-30 PM, as 1s the plamtzff’ case 
According to Jagat Mohim, Calvert came again at 10 or 11 PM on receipt 
of a peremptory call ın view of the Kumar’s condition taking a sudden turn 
for the worse Whether this part of her evidence 1s true or not, and in my 
opinion it 1s not, there could be no doubt that when she came in the after- 
noon she must have found the patient already ın a very bad condition 


On the defendants’ own evidence ıt seems to be fairly clear that Ex 51 (c) 
must have been given about the time the collapse commenced, an injection 
was given afterwards which had no effect, and then Jagat Mohim came and 
rubbed the white powder, which had to be stopped because it did no good 
either, as Bibhabati herself admits (Vol 12, p 248, Il 17-18) According to 
Mr Chandhur: the injection was given at 4 PM  Bibhabat: would put it 
between 4 and 6 pm (Vol 12, p 248, Il 7-14 and p 260, ll 6-11), and 
Satyendra “ın the afternoon”, without naming the exact hour, his idea of 
“afternoon” being from 1 or 2 PM to 4 or 5 PM, as he says at one place 
(Vol 16, p 428, Il 24-25), or from 12 noon to 4 PM, as he says at another 
(bid, p 482, Il 1-4) But it ıs not disputed that after the injection the 
Kumar’s condition began to get from bad to worse (Bibhabati, Vol 12, p 259, 
l 29—p 260, 1 3, and Satyendra, Vol 16, p 428, ll 27-28), and the injection 


must have been given for the collapse and not for bihary colic, as Calvert 
practically admits when he says 


“Morphia was injected certainly, quite possibly combined with 
atropine 


Q—What was the condition of the patient then? 
A—The patient was collapsed” (Vol 2, p 217, 1 37—p 218, 1 2) 


Morphia, as MacGilchrist points out (Vol 9, p 350, U 30-34), ıs usually given 


with atropme, and according to Price, it is an usual stimulant treatment for 
collapse in arsenic poisoning 


BIBHABATI’S TEARS 


A significant part of Bibhabati’s evidence may also be referred to here 
According to Satyendra he accidentally met his uncle Suryyanarain 
Mukherjee at Chowrasta or the Mall at about 6-30 par on the Sth May 
(Vol 16, p 484, Il 25-27 and p 501, Wl 8-9), and they at once fetched Dr B B 
Sarkar—whether it was at his instance or at the suggestion of his uncle, 
need not be now considered He admits that when Dr Sarkar came, the 
Kumar was ın a condition which he describes as “umanga” (ice-cold) (Vol 16, 
p 485, I 12-14), though, of course, he had his own interpretation to give of 
the word “himanga”, which would only make the hands and legs and the 
lower part of the body cold, but leave the upper part, from navel to neck, 
warm (bid, p 476) Be that as it may, Brbhabati: was asked if ıt was a fact 
that Dr Sarkar after examining the Kumar said that he had “gone past all 
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hope” (Vol 12; p 259, ll 6-7) This she would not admit ‘the did not say 
that ın my presence” (bid, ?} 8), she said, but could not help mentioning a 
fact which speaks for itself ' 


, “When my mama (meaning Suryyanaraim) talked to me after the 
doctor had examined , the Kumar, tears came into my eyes, but 
I did not cry aloud” (bid, p 259, ll 10-11) ' 
Satyendra was also questioned about ıt 
“Q —What did he (Dr Sarkar) say after examining the Kumar? 


A—He did not say ıt was hopeless but he said some such thing— 
that his condition was grave and'serious” 
(Vol 16, p 485, Il 37-39) 


Again — 
“Q—Did you not all think then the Kumar was dying? 


A —I did not I do not know what others did I do not say that 
my uncle left because Dr Sarkar said the case was hopeful He 
waited for some time 


Q—Do you suggest that your uncle, 1f he had human feeling, could 
leave at that time? 


A~—He also knew the ‘Kumar would not die (After pause) He 
wanted to stay He must have realised the case was serious and 
wanted to stay” (ibid, p 487, ll 4-14) 


‘This 1s probably as much as one could expect to get out of Satyendra Well 
mught one’ ask, if the case was not hopeless about this time, what could have 
brought the tears to his sister’s eyes? 


. 


SUPPOSED BUOYANT CONDITION TILL THE VERY LAST 


Still the defendants would keep the Kumar ın a buoyant condition, and 
even talking tll within a few minutes of his death! According to Satyendra’s 
diary the Kumar’s last words to him a minute before life was extinct were 
“Tell Ashu that I feel difficulty ın breathing” (Vol I, p 306, il 9-11) 
Bibhabati, who would admit collapse, but not “profound collapse’, even 
‘shortly before death, was asked 


“Do you want to say the Kumar was talking during the: ‘profound 
collapse ? 


A —He talked even a little before his death 


Q—But during what Dr Calvert calls ‘profound collapse’, did he 
speak ? 


A —He talked sometime till even some 15 minutes before his death” 
(Vol 12, p 226, Il 1-10) 


‘Birendra Banerjee, the man who yielded only to Sarif Khan 1m his paroxysm 
of grief, gives a more graphic description 


“He (Kumar) spoke five or ten minutes before his death I 
remember what he said He would say ‘What hour of the nght 
1s it now, when will ıt dawn’?” (Vol 15, p 319, ll 5-7) 


Jagat Mohini, however, as already noticed, would simply‘make him open his 
‘eyes once to have a look at her face, but not let him speak, and she would 
also have him “distorting his face convulsively”” im pain while a man who 
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“seemed to be a doctor” was examining the chest witha stethoscope (Vol T, 
p 293, i 7-8 and p 294, I 12-16) 


Tt should not be forgotten that on the defendants’ own case the period 
between dusk and midmght 1s a perfect blank so far as treatment is 
concerned, there beg admittedly no prescriptions—not even one by Dr B B 
Sarkar It ıs also not shown that there was any telegram sent to 
Bara Kumar after the 3-10 pm message (Ex 222, Vol I, p 300),—‘‘Kumar 1s 
seriously ıl Frequent watery motions with blood Come sharp’’,—though. 
mm reply Bara Kumar wired at 445 pm “Wire condition very often. 
Treat with best medical help Wire immediately present condition” (Ex 260, 
Vol I, p 299) One wonders why Satyendra’s resourcefulness failed him and 
did not lead him to suggest that he was ın fact on his way to the telegraph 
office at about 6-30 PM to send a reply to Bara Kumar, when he was 
unexpectedly mtercepted at the Chowrasta by his uncle Suryyanaraim| The 
message would probably have read—‘‘Collapse but not profound collapse All 
night attendance of Civil Surgeon arranged Macrae coming in the morning. 
No anxiety—at least till then Meanwhile wire 1000 passage’?! 


DR B B SARKAR’S VISIT TIS SIGNIFICANCE 


The next important fact referred to by the learned judge 1s the wisit of 
Dr B B Sarkar shortly after 6-30 pm on the 8th May, the significance of 
which cannot be missed It certamly suggests that neither Calvert nor 
Dr Nibaran Sen could have been in attendance at the time, for ıt 1s unthink- 
able that an “ordinary” doctor of “no large practice” as, according to his 
son’s evidence (D W 307, Vol 15, p 417, Wl 10-11) Dr Sarkar was, should. 
be called in, 1f the patient was still under the treatment of senior physicians 
hike Calvert and Dr Sen Satyendra himself would not think of t “Ht 1s 
impossible”, says he, “that I would suggest this” (Vol 16, p 500, 1 35 and 
p 485, U 8-9) 


The visit is now admuitted—since, as we have seen, Ram Sing Subba 
mentioned it in his evidence Satyendra would, however, like to say that 
Dr Sarkar was practically forced on him by his uncle Suryyanaraimn, he 
having been his uncle’s medical attendant (bid, p 428, Il 1-3 and p 485, 
Ht 6-7) Satyendra’s story is that he met his uncle quite by accident at the 
Chowrasta and told him abont the Kumar's condition (bid, p 475, ll 29-30), 
and in reply to his query, also informed him about the doctors who were 
attending (tbid, p 484, Il 40-41) He 1s positive he did not ask hus uncle to 
get a doctor (ibid, p 475, U 33-34), but when his uncle snggested it, he 
assented (hid, p 485, Il 1-3) The story ıs, on the face of it, so utterly 
improbable that I for one refuse to believe it on Satyendra’s uncorroborated 
testimony If Suryyanarain was told that the Kumar was under the treatment 
of Calvert and Dr Nibaran Sen, one could understand his suggesting the 
calling in of a consultant of standing and experience, but he would certainly 
not go out of his way to get a jumor hike Dr B B Sarkar to come and see 
the Kumar, unless the patient was already mm eaxtsemis and had been given 
up by the attending physicians Bıbhabatı, on her part, does not profess to 
know whether Surj;anaram brought Dr Sarkar at Satyendra’s request she 
can neither affirm nor deny ıt (Vol 12, p 258, Il 13-19 and p 262, I 14-23) 
Suryyanarain, ıt may be stated, had been staying at the time as a tenant 10 
a part of “Balen Villa”, the residence of Mahendra Nath Banerjee, the 
Government Pleader, and yet Satyendra, as he himself admits, had not cared 
to give him any information about the Knmar’s illness (Vol 16, p 475, 
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Il 28-29 and p 501, U 7-9) To my mrnd there ıs no answer to the suggestion 
that Dr Sarkar was called in by Satyendra as a last resort after Calvert and 
Dr Nibaran Sen had both left, having pronounced the case to be hopeless 
1 a 
' A FEW FACTS ; t 

Mr Chaudhuri, however, contends that this 1s agaist positive testimony 
on the defendants’ side, and he calls: attention to the evidence of Satyendra 
(Vol 16, p 486, 1l 9-12), Bibhabat: (Vol 12, p 256,1 37—p 257,0 1 et seq), 
Dr Ashutosh Das Gupta (Vol-,16, p 298, Il 10-20) and Birendra Banerjee 
(Vol 15, p 353, I 5-7) One has, however, to take note of a few facts also 
appearing in the defence evidence, ın order to assess this testimony at its 
proper worth i 


(&) Calvert ın reply to Interrogatory No 15 does not mention Dr 
Sarkar as' one of the physicians present durmg the Kumar’s 

„allness (Vol 2, p 205, W 6-8), though, as appears from 
Dr Sarkar’s diary under date 7th March, 1909, Dr Sarkar was 
known to him 


(u) Bibhabat: herself says that Calvert stayed on till dusk when he 
went to take hıs dinner (Vol 12, p 203, Il 6-7), and that 
Dr Sarkar also came at dusk (sbid, p 203, 1 33) 


(un) Jagat Mohini makes ıt quite clear that Calvert left the house 
about an hour after her arrival, 1e, at about 6 or-6-30 pm (Vol 1, 
' © u p 281, U 34-35 and p 293, 1 24) 


(w) The evidence as to whether Calvert and Dr Nibaran Sen were 
present at the time Dr Sarkar exammed ‘the Kumar is wholly 
discrepant ' 


7 DISCREPANT EVIDENCE 
„Bıbhabatı says that Dr Sarkar came into the Kumar’s 
$ room with Suryyanarain, and that she, her brother and perhaps 
Dr Das Gupta were present there (Vol 12, p 257, U 23 
and U 10-13), Neither Calvert nor Dr Nibaran Sen came i 
with Dr Sarkar—this 1s what she remembers (sbid, p 259, I 4-5) 
According to her, Dr Sarkar was there for about 7 to 10 minutes, 
and then left she cannot say if he left the house altogether or 
stayed 11, making it perfectly clear that she did not see him 
again in the course of that evening (:b1d, p 257, Il 26-27) She 
is, however, caréful to add that Calvert and Dr Nibaran Sen were 
constantly coming and gomg—'‘every 5 or 7 minutes”, showing 
that they were in the house all the time (ibid, p' 257, 1-2 and 
> 259, 1l 3-4) She forgets that she had herself sent away Calvert 

i for an hour or two for dinner 


Dr Das Gupta has a different story to tell He 1s positive 
that when Dr Sarkar exammed the Kumar with a stethoscope 
and felt his pulse, Calvert and Dr Nibaran and he himself were 
present (Vol 16, p 298, ll 18-20 and p 316, ü 8-15) He isa 
witness who would not, like Bibhabat, keep Calvert at “Step 
Aside” right from 2 Pu to midnight with only a break for dinner, 
but would bring him into the house as many as six or seven. 
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times (tbid, p 297, Il 32-33) By the way, Dr Das Gupta swears 
that Satyendra was ın the house from 5 PM to 8 pM on the 8th 
May (ibid,,p 298, 30-32) how then could Satyendra have met 
his uncle at the Chowrasta at 6-30 PM? 


Satyendra, as 1s to be expected, attempts a bold reconciliation 
between the two conflicting versions Conscious no doubt that his 
“recollection” may be getting mixed up with his “impression”, 
having regard to the fact that he 1s “speaking of things that 
happened a quarter of a century ago” (Vol 16, p 485, ll 27-30), 
he has first no recollection whether the other two doctors were 
in the room when he himself walked into it with his uncle and 
Dr Sarkar, though he was positive they were ın the house (tbid, 
$ 477, ll 4-19), and repeats the same statement later 


“When Dr B B Sarkar called, my uncle, Bibhabat: and the 
nurses and some members of the staff were there About 
the other two doctors, Dr Calvert and Nibaran, they were 
im the house, but I do not remember if they were im the 
room” (tbid, p 486, N 9-12) 


Asked, however, if Dr Sarkar came into the Kumar’s room agam, 
he adds 


“A —Might have 
Q —Do you remember? 


A—I think I do 
When he came mto the second Kumar’s room, the three 
doctors, Dr Calvert, Sen and Ashu doctor were im the 
room Dr Sarkar came into the room with them 


Q—Did Dr Sarkar examine your brother-in-law a second 
time ? 


A —Yes 
This I remember At that time my uncle had left ‘Step 
Aside” On this second occasion Dr Sarkar was over 
this examination shorter time than the first ‘The four 
doctors remaimed in the room for about 15 minutes Then 
they all came ont of the room It was after this that 
Col Calvert went for his dinner’ (ebid, p 486, Il 20-34) 


Birendra Banerjee, whose capacity for lying 1s matched only 
by that of some of the other witnesses for the defence, does not 
know if Suryyanarain came to “Step Aside” at all on the 8th 
evening (Vol 15, p 346, N 10-13 and p 354, 1 2), but ıs m a 
position to state that the Bengalee doctor, whom he cannot name, 
did examine the patient’s heart and feel his pulse in his presence 
(bid, p 354, I 20-22) He is quite definite that Calvert was not 
im the room at the time, and as for Dr Nibaran Sen, he does 
not remember where he was then, but his ‘impression’ 1s that 
they were in the room m which doctors used to sit (bed, p 353, 
l 1-10) He was asked if he would call in another doctor wher 
Calvert and Dr Nibaran Sen were actually m the house and let 


him see the patient in their absence, and he gave a characteristic 
answer 


“Yes, I would, if I have money, and I might have got him 1 
to see the patient without telling the other two 
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`Q —Would it be a normal thing for you to do? 
A—Might be” (bid, p 353, U 11-17) 


IMPROBABILITY OF DEFENDANTS’ STORY 


It ıs scarcely necessary to add that Dr Sarkar, a junior practitioner, as he 
was, would have himself hesitated twice before perpetrating such a gross 
outrage upon professional ethics as ıs sought to be imputed to him In my 
opmion, there 1s no possible escape from the conclusidn arnved at by the 
learned judge that neither Calvert nor Dr Nuibaran Sen was at the house 
when Dr Sarkar was brought ın (Vol 18, p 356, Il 25-29) It will be 
observed that Bibhabati ,herself ıs not so positive about the presence of these 
two doctors at the time as her brother or Dr Das Gupta or Birendra Chandra 
Banerjee She only “thinks” or “‘believes” they were there 

“On preceding Saturday when Calvert went to take dinner, 
Nibaran Babu remained, I think’? (Vol 12, p 248, ll 39-40) 
“When my maternal uncle brought a doctor, Dr Calvert was m 
the house, I beheve 


To Court Not ın the patient’s room, bnt in the side room which was 
a sitting room” (ibid, p 249, Il 8-11) 


Again 
“When Suryyanarain came with the doctor, Dr Calvert and 
Nibaran were in the “Step Aside”, I believe I have direct 
knowledge ım the sense that they were comimg and seeing the 
Kumar every now and then and that was not possible unless they 
were in the house” (bid, p 256, 1 36—p 257, 1 2) 

Farther on 


“Q—I put it to you that yon cannot deny on oath that when this 
doctor came, Doctors Calvert and Nibaran were not in the house? 


A —I say they,were in the house 
Q —Can you swear they were? 


A —I did not see them seated ın the house, but they were commg m 
so frequently that they must have been in the house” 
(bid, p 258, II 28-33) 


Mr Chaudhuri complains that the learned judge overlooks the fact that 
the Civil Surgeon would not have been allowed by the Rami to go away, as: 
she is not said to have been in the conspiracy The short answer 18 


(:) Calvert did in fact go away according to Bibhabati herself—it may 
be for dinner, 


(n) Jagatmohin: also says, he left at about 6 or 6-30 PM , and 


(m) 1f Bibhabati or Satyendra or Dr Ashutosh Das Gupta 1s to be 
believed, none of the people at “Step Aside” had any fear that 
the Kumar was gomg to die, and there was no reason, therefore, 
why Calvert should have been unnecessarily detained (Brbhabatz, 
Vol 12, p 222, U 25-26—death was most unexpected, 
$ 224,1 23—cdid not know he was dying, p 236, Il 24-26—neyer 
thought his case was hopeless and he was going to die, p 259, 
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u 31-32—dıd not think he was dymg, could understand his illness 
was serious, Satyendra, Vol 16, p 485, | 22—never thought it 
hopeless at any time, 487, | 10—uncle also knew the Kumar 
would not die, Ashutosh Das Gupta, Vol 16, p 322, ll 22-23— 
before death, did not understand, until death actually occurred, 
he would die, zbid, | 30—even at 10 PM such a thought did not 
occur) 


ENTRY IN DR SARKAR’S DIARY 


Mr Chaudhuri next calls attention to the entry im Dr Sarkar’s diary 
under date the 8th May ‘Kumar of Bhowal some hours” (Vol I, p 248), 
and pomts out that it does not mention that the Kumar was dead, and in 
this connection he refers to the evidence of DW 426, Tarapada Banerji, then 
spending the week-end as a guest of Dr Sarkar at his house “North View”, 
who says that he had a conversation with the doctor about the second 
Kumar the same might at about 10 pm, but heard the news of death only 
the next morning, showing that the Kumar could not have died before 
Dr Sarkar returned home from “Step Aside” (Vol 17, p 346,1 29—p 347, 
1 1) The diary, however, appears to me to support the plaintiff’s case in 
so far as ıt mentions “some hours” This m fact makes it difficult for 
Mr Chandhur: to dismiss Dr Sarkar from “Step Aside” after only a few 
minutes’ stay, as he would have liked to do, and he 1s obliged to keep him 
there till about 9 PM, but not beyond, the improbability of which, however, 
will be at once apparent Admittedly, the Kumar’s condition was getting 
from bad to worse, and 1f Dr Sarkar could stay till 9 PM, 1t 1s unthinkable 
he should be allowed to go away until at least Calvert had returned from 
dinner, which according to Satyendra Calvert did after about an hour and 
a half (Vol 16, p 484, U 18-19) It ıs not the defendants’ case that 
Dr Sarkar left with Suryyanaraın according to Satyendra, Suryyanaram 
being a sick man, was asked to go away, though he himself wanted to stay 
(ibid, p 487, WL 17-18) Bıbhabatı also says the same (Vol 12, p 219, 
ll 11-14) Dr Sarkar, however, stayed back Satyendra states ım fact— 
“He left leaving Dı Sarkar behind” (Vol 16, p 487, 1 19) If the defen- 
dants are nght that the Kumar died at about midnight, it 15 only 
reasonable to suppose that Dr Sarkar should have waited till then, and im 
that case he could not of course have any conversation with Tarapada Banerj1 
about the Kumar at 10 pm as this witness states The more consistent 
view would undoubtedly be that Dr Sarkar left at about 9 pm because 
the Kumar was dead, and as the learned judge points out (Vol 18, p 356, 
ll 37-39), this would be quite in keeping with what any decent Bengalee 
might be expected to do in the circumstances—not to leave immediately 
after death, but to wait for some time till the body was about to be taken 
away for cremation As for the diary not mentionmg the Kumar’s death, 
this 1s wholly inconclusive m the first place, it 1s not shown that ıt was 
Dr Sarkar’s practice to record in it the death of every patient, and secondly, 
according to Satyendra’s diary Dr Sarkar would be present at death, and yet 
there would be no record of the fact of death in his diary i 


‘ TARAPADA BANERJI’S EVIDENCE 


As regards the evidence of Tarapada Banerji, ıt comes in a questionable 
shape and one 1s not much impressed by ıt None of the other defence 
witnesses mention his name at all, except Anuplal ahas Neru Goswami, 
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® 
also of Darjeeling, DW 411, (Vol 17, p 315, Wl 17-18), who was his friend 
for over thirty, years, and was examimed only a day earlier (bid, p 350, 
1 9 and Il 25-26) On his own evidence the witness hears of the Kumar’s 
death ın Commercial Row at 8 AM on the 9th morning, and he at once 
proceeds to “Step Aside”, though nobody asks him to do so and he can 
apparently suggest no reason for ıt (bid, p 346, ll 3437, and p 347, Il 6-7) 
He did not know the Kumar (bid, p 347, 1 9), still the news of his death 
interests hım so much that not only does he go there, but he observes the 
dead body so carefully that even twenty-five years after he remembers that 
1t was the ,uncovered face of the Kumar which he saw that mormmg One 
wonders what led him to treasure up in his memory such useful evidence 
for the defendants Dr B B Sarkar’s son, Beyal Behar: Sarkar, had been 
already examined by the defendants, but ıt is surprising that no question 
was put to him as to when his father returned, from “Step Aside” on the 
8th evening, or whether Tarapada Banerji was then staying with them as their 
guest, much less whether Dr Sarkar came and made any report about the 
Kumar to anybody ın the house According to Tarapada Banerji, Dr Sarkar’s 
son was there on that day (10:8, p 351, 1 11) It 1s also worthy of note 
that Dr Sarkar’s widow was not called, though it appears from Tarapada 
Baneryt’s evidence that she was living (:bıd, p 347, ll 35-39) 


The defendants overlook the fact that ın trymg to exclude Dr Sarkar 
from the house at the time the Kumar is supposed to have died, they get 
ınvolved in hopeless inconsistencies For one thing, as pomted out before, 
this would mean ther making a case contrary to Satyendra’s own diary 
which expressly mentions his name as one of the doctors said to be attending 
at the time of death Satyendra no doubt attempts to explain away the 
entry i 


“As he (Dr Sarkar) did attend on the might of death and as he was 
there up to abont a few hours before the death of the Kumar, I 
did not separately write his name, but mentioned his name im the 
list of the doctors who attended the Kumar at the time of his death” 
(Vol 16, p 477, Il 32-35) 


But on such an explanation, this entry conld hardly be of any use to the 
defendants, for the | names of the other doctors might equally have been 
put down, though they were not present at the hour of death ‘The fact 
seems to be, as the learned judge puts it pithily i 


“He (Satyendra) says, it ıs true of all except B B Sarkar It 1s true 
. of nobody except Dr B B Sarkar and Dr Ashutosh’ (Vol 18, 
p 357, W 17-18) , 


coauilaé 


n 


t 


; EVIDENCE OF MAITRA GROUP 


It remains now to refer to a body of ımpottant evidence, coming from 
-four witnesses on the plamtiff’s side who have been designated by 
Mr Chaudhuri as the “Martra group” or the “Professorial group” These 
are f N 


(1) PW 578, Puncipal S N Matra (Vol 8, pp 12-16), 
(2)'PW 840, Dr Radha Kumud Mukherjı (Vol 9, pp 436-438); 
(3) PW 841, Dr Hialal Roy (Vol 9, pp 439-442) and 
(4) P.W 1021, Nagendra Nath Rakshıt (Vol 12, pp 10-11) 
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They were all admittedly staying at the Lewis Jubilee Samtarium in the 
month of May, 1909, and their concurrent testimony is that one evening 
while they were sitting ın the Common Room of the Sanıtarıum, they got 
the news of the Kumar’s death some time before the dmner hour, which 
was 8 or 8-30 pm The messenger or messengers who brought the news 
asked for men to carry the dead body to the burning ground None of 
them, however, went If this evidence is accepted, there can be no doubt 
that ıt fully proves the plaintiff’s case of death at dusk As the learned 
judge points out (Vol 18, p 361, I 9-10), there ıs absolutely nothing gomg 
to the credit of these witnesses, nothing even suggested, and he considers 
them to be “gentlemen of unimpeachable credit’? They are all absolutely 
disinterested witnesses, and one has only to look at their evidence and at 
their standing and status as elicited from them, to be convinced that they 
have not come to pledge their oath m the interest of any particular party « 
They have given perfectly straightforward evidence without trying to say 
a word more than they recollect Mr Chaudhuri himself frankly conceded 
before us that he did not impeach their honesty or ascribe any malafides to 
them 


MR CHAUDHURI’S COMMENTS 


Mr Chaudhuri’s comments on the evidence of these witnesses may be 
summarised as follows — s 


() that the evidence ıs not admissible under the principle of res 
gestae, 


(n) that even sf admissible, ıt 1s of very little evidentiary value, and 
(11) that the evidence is really helpful to the defence j 


INADMISSIBILITY AS RES GESTAE 


As to (:), the pomt was taken ım the trial court, and this 1s what the 
learned judge says 


“I find that these gentlemen did receive the news of death from a 
messenger in the Common Room of the Sanitarium before 8 PM 
It was contended that their testimony was not evidence, but hearsay 
It was part of the ses gestae, like sending to an undertaker in 
England” (Vol 18, p 361, 1 39-43) 


Mr Chandhur suggests that a portion of the entry in Satyendra’s diary 
1s taken where ıt 1s stated that he sent for men to the Sanitanum and this 
1s sought to be connected with the message supposed to have been brought 
to the Common Room, though the man who brought it 1s not shown to- 
have come from “Step Aside”, and though Satyendra’s diary refers to a 


messenger sent after death at midnight It 1s contended accordingly that 
the evidence is not admissible 


It 1s true that the Maitra group are unable to say who brought the news 
to them, or whether ıt was brought by one or more than one, but they are 
definite that the person or person who came made a request for men to 
carry the dead body, which means that the message came from “Step Aside” 
To make the evidence admissible, ıt 1s not at all necessary to connect it 
with the entry in Satyendra’s diary Death of the second Kumar was 
undoubtedly a fact ın issue, and the sending out of a messenger or messengers 
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shortly after the event to collect men for the funeral would certainly be 
part of the res gestae, ıt would be the event speaking for itself, not what 
the people said when talking about ıt I do not see why ın these ccum- 
stances, s 6, or failing this, s 7 of the Indian Evidence Act should not 
apply, and the fact spoken to by the witnesses should not be relevant as a 
fact which was the “occasion” or “effect” of a fact im issue In any case, 
it would be admissible under s 9, as being a fact which “fixed the time’? 
at which death happened, or alternatively, under s 11, as a fact which 
would be “inconsistent with’ death at midmght, or which by 1tself and 
also ın connection with other facts would meke death at dusk “highly 
probable” and death at midnight “highly improbable’, death at dusk or 
death at midnight bemg a fact ın issue or relevant fact In my opinion there 
1s no substance ım Mr Chaudhuri’s pomt 


SUPPOSED CONTRADICTION WITH OTHER EVIDENCE 


(u) As to Mr Chaudhuri’s next objection, he first myites the court 
to contrast this evidence with that of two other witnesses on the plaintiff's 
side, Padmin1 Mohon Neogy, PW 655, (Vol 8, pp 249-255) and Surendra 
Nath Roy Chowdhur: (Vol 2, pp 468-481), without, however, accepting the 
evidence of either Both these witnesses, ıt 1s admitted, were staying at 
the Samtarium at the tme 


PADMINI MOHON NEOGY 


Padmını Mohon Neogy says that a man came to the Sanitarium at about 
7-30 or 8 PM to call men for the cremation, giving the time “by guess” 
(Vol 8, p 250, Il 12-13) In cross-examination it ıs put to him, without 
showing him the statement, that m the Defamation Case he had stated that 
the party from the Samitarrum went to “Step Aside” at 7-30 pm He does 
not remember, but af he had said so, ıt must be “substantially correct— 
not counting a difference of 10 or 20 minutes”, as says (bid, p 25l, 
I 10-11) Mr Chandhun finds ın this a ground to argue that as this 
witness was at “Step Aside” at 7-30 pm, the news must have been recetved 
at the Sanitarmm about an, hour earler—that 1s to say, about the tıme 
Satyendra 1s supposed to have met his uncle at the Chowrasta when the 
Kumar was still alive,—and that would be wholly at variance with the 
evidence of the Maitra group 


All I need say 1s that Mr Chandhur: must find bis case very weak 
indeed if he has to rely on such alleged discrepancies In the first place, 
it would be hardly fair to pm down the witness so rigidly to his timings, 
which, deposing after so many years, he could have given only by guess 
Secondly, his present evidence shows that he got the news of death at 
7-30 or 8 pM, and this quite fits m with the timmgs mdicated by the 
Professorial group, none of them are defimte as to the precise hour when 
they heard the news all that they remember ıs that they got it before 
the dinner hour which they fix at about 8 or 8-30 PM (S N Matra, Vol 8, 
p 12,0 20-21, Radha Kumud Mukherj, Vol 9, 437, U 6-8, Hiralal Roy, 
Vol 9, p 439, V 31-32, Nagendra Nath Rakshit, Vol 12, $ 10, U 33-34) 
There is no cross-examination of any of these witnesses on the point As 
for Padmin1 Mohon Neog:’s supposed statement ın the Defamation Case, 
his deposition has not been put in evidence by the defendants, and no 
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particular passage from it was put to the witness, as undoubtedly would 
have been done under s 145 of the Indian Evidence Act, 1f there was a real 
contradiction An extract from his deposition as DW 21 in the Defamation 
Case ıs quoted in paragraph 27 of the plamtiff’s’ memorial to the Board of 
Revenue, Ex J and is to this effect 


“They with a party of 7 or 8 men went from the L J Samtarinm 
and followed the corpse that very night between 8 and 9, but that 
they returned from the cremation ground on the approach of ram 
and storm” (Vol ITI, p 98, ll 29-33) 


It will not be wrong, therefore, to hold, as the learned judge does, that there 
1s “no imconsistency m his account in any material particular” (Vol 18, 
p 365, I 8-9) In any case any such trivial discrepancies as Mr Chaudhuri 
indicates would leave the plamtıff’s story wholly unaffected im its broad outline 


SURENDRA CHANDRA ROY CHOWDHURI 


As regards the other witness Surendra Chandra Roy Chowdhun, 
Mr Chaudhun tries to show, unsuccessfully, again, as I think, that he gives 
a version materially different from the Maistra group m so far as he says 
that the messenger who came to the Sanitarmm never asked for men to 
carry the dead body One fails to see what is the pomt im this criticism— 
whether ıt 1s merely to show a contradiction ın the evidence on the plaintzff’s 
side, or to falsify the testimony of the Professor witnesses Their testimony 
1s ın fact concurrent and wholly unshaken by cross-examination S N Maztra 
first states no doubt that the man who brought the news “presumably” made 
a request for men to carry the dead body to the burming ghat, but at once 
adds “Of the request I am absolutely sure’ (Vol 8, p 12, Il 32-34) 
The only cross-examimation ıs if he knew the name of the man, and if he 
wanted to say that the man burst into the Common Room “as a bomb-shell” 
(ibid, p 15, I 10-14) Radha Kumud Mukhery: says “They wanted’ to find 
out if men could be had to help them to carry the corpse So far as I can 
recollect only one man came and asked for this help” (Vol 9, p 437, IL 2-4) 
In cross-examination he states “I cannot recall the appearance of the 
person or persons who gave the death news,' nor what he said except generally 
that he announced the death” (bid, p 438, 11> 27-28) Hiralal Roy similarly 
says in his examination-m-chief “The death news was brought to us as 
our help was wanted to carry the déad body to the cremation ground” 
(Vol 9, p 439, ll 33-34), and ın cross-examination “I do not remember 
exactly what he sad” (bid, p 441, N 27-28) Nagendra Nath Rakshit’s 
statement, there bemg no cross-examination on the point, 15 “We were 
seated as usual in Nripendra Narain Hall, used as a Common Room, when 
one or two men came, said that the Bhowal Kumar was dead, and asked 
for men to help to cremate hım” (Vol 12, $ 10, U 31-33) There can be 
no doubt that the evidence which these gentlemen give has the rmg of 
truth ın it, and merely because one or two of them cannot recall the exact 


words of the messenger or messengers, it does not follow that they are 
not giving a true story 


As for the supposed contradiction with the evidence of Surendra Chandra 
Roy Chowdhuri, this ıs what this witness says ın examumation-in-chief 


“Q —From whom did you hear it (news of the Kumar’s death) ? 
4—A man on coming out from the Kumar’s house gave out that 
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> Q—What did he give out? 


A—tThe Kumar has died, we want men for the cremation” (Vol 2, 
p 470, I 3-7) 


In cross-examitation Surendra Chandra Roy Chowdhnur: gives the same 
-answer 


“We remamed sittimg he, came toeus and told that he also wanted 
men for cremation from me I requested my own officer to go” 
(bid, p 475, I .29-31) 


There ıs clearly no discrepancy so far Mr Chaudhuri, however, relies on 
the answer to the next question 


“Q—Is this statement ‘I had no talk with hım’ true? 


A—He was making a general appeal I volunteered to send my 
officer whom I requested to go I had no personal talk with 
him” (bid, U 32-34) 


“Taking the answer, very strictly, this might perhaps be said, to amply that 
the messenger made no personal appeal to the witness for, help, but it 
certamly does not and cannot mean that he did not ask for men to carry the 
dead body Where, then, is the contradiction ? 


It ıs to be observed, again, that fhe statment which ıs put to. the 
witness 1s not shown to have been taken from any previous deposition to 
‘which his attention was, called ; ‘He, ‘had admittedly given a Statement to a 
Deputy Magistrate at Rangpur on the 21st July, 1921, and also deposed in 
, the Defamation Case about two years later (Vol 2, p. 471, H 20-23, and 
b 474, Ul 17-18) The court deposition was not shown to hum in cross- 
examination, but only the Rangpur statement (Vol 2, p 476, l 4),, which 

, Was, marked Ex 2(338) (a), (Vol II, p 256), this being 1n, the form of a 
series of answers to _ questions—presumably the questions. (Ex 445, Vol I, 
$ 246) which had been framed by R C Datta, DW 435 (Vol, 17, p 412, 
l 24) There is no reference ın it whatever to any man having’ come to 
the Samtarium with the news of death If, therefore, , the statement which 
was put to the witness was taken from his deposition in court, as was 
presumably the case, one fails to understand how m yiew of s {45 of the 
_ Indian‘ Evidence Act ıt 1s open to. Mr Chaudhuri to suggest that there 
was any ' contradiction between what’ he then said and his ‘present evidence 


“UNREAL” AND “UNNATURAL” EVIDENCE 


Mr Chaudhuri next comments on the character of the evidence of the 
Maitra group, which he says, “has no body m it”, 1s “unnatural” and 
“unreal”, a very picturesque characterisation no doubt, but perhaps more 
appropriately applicable to the comment itself He refers particularly to 
the evidence of Principal § N Matra, the “precursor” of the group, as 
he calls him, as to who brought the news of death to the Sanitarmm Coshthon 
Room It is a strange story altogether, he says, which’ the witness tells—a 
messenger bursting m lke a “bomb-shell” (Vol 8, p 15,1 1N, this’ being 
a word which learned counsel must himself have put to him in’ cross- 
“examination The witness explamed what he meant by it “I call Him a 
bomb-shell, as he broke up our talk” (sbid, 2 15)~a fact which 1s testified 
to also by Hiralal Roy “After the death news, our gathering broke up” 
(Vol 9, p 439, Il 36-37) 


Ps 
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FALSE NOTIONS OF PROPRIETY BORROWED FROM THE WEST 


Apparently, according to Mr Chaudhuri there would be nothing wrong 
ın sending for men from the Sanitarium for the cremation, as admittedly 
Satyendra did it himself, but what shocks him 1s that instead of a durwan 
carrying a “chit” to Rajendra Nath Sett, and Rajendra Nath Sett gomg 
round to collect men from among the other boarders (Satyendia, Vol 16, 
p 478, Ul 22-29 and Vol 1, p 306, ll 13-14), a messenger should walk into 
the Common Room straight to ask 1f anyone would come and assist at the 
funeral, though the Common Room was a public place to which admission 
was unrestricted and where one would normally expect of an evening most 
of the boarders to foregather If I may say so with respect, a comment of 
this kind only illustrates the danger of one bemg steeped ın notions of 
propriety and decorum borrowed from the West and not being able to shed 
them in judging the actions of people of this country As even a Bengalee 
schoolboy knows, to assist at a cremation 1s considered a most meritorious 
form of friendly service, and no Hindu visiting or sending to the house of 
a stranger, much less to a common meeting place like the Sanitarium, to ask 
for such help need consider himself guilty of an act of gioss impertinence, 
say what Mr Chaudhuri may 


The evidence on the plaintiffs side, ıt will be observed, ıs consistent and 
definite that a messenger or messengers came to the Sanitarium, not to 
proclaim the news of the Kumar’s death, but to try and procure men who: 
might help im carrying the dead body to the cremation ground One may 
be forgiven, therefore, for pomting out that it was not like the visit of a 
herald come to announce “le ror est mortvenez enterrer”, as Mr Chaudhun 
would put it ‘This is a bit of cheap sarcasm which counsel for the respondent 
might well fling back at him, for ıt ıs Mr Chaudhuri’s witness Satyendra, 
who, contrary to his own diary, is now very anxious to maintain that he sent 
out ‘‘chits” at dead of night only to convey the news of death, and not to get 
men for the cremation (Vol 16, p 748, Il 26-29), as 1f there would be any 
object in disturbing people at that hour to announce an event 1n which they 
were not likely to be interested Conduct of this kind does not ‘apparently 
strike Mr Chaudhuri as “unnatural” or “unreal” 


I find st difficult to appreciate what Mr Chaudhuri means by saying that 
the evidence of the Maitra group has “no body im 1t” sf he 1s only reproduc- 
img in effect an observation which fell from one of my learned brothers m 
the course of argument that the evidence ıs “not clothed with any kind of 
dress which would give it the appearance of reality”, all I can say ıs that 
truth disdais to be decked in tinsel trappings 


NO DETAILS OF CONDOLENCE MEETING 


Another infirmity which, according to Mr Chaudhuri, attaches to this 
body of evidence, ıs that the witnesses, though remembering the incident 
connected with the delivery of the news of death at the Samitarmm, have 
little or no recollection of the details of the condolence meeting which was 
held there on the 16th May, 1909 Every one of these witnesses, ıt appears, 
was cross-examined about this meeting Principal Mattra does not remember 
the date certainly, but might have attended ıt (Vol 8, p 13, n 36-39) His 
mind, he frankly says, ıs a perfect blank with regard to it, but when it 18 
Suggested that his name appears in the list of persons present, he 1s prepared 
to admit he was there (thid, p 14, ll 7-9 and Il 34-35 and p 15, 1-2). 
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Radha Kumud Mukherj1 similarly says “Of the condolence meeting I have 
no recollection, but if anybody says I attended ıt, I would not deny it I ‘do’ 
not remetiber who the Chairman was I do not see any reason to deny that 
I was present at the meeting, 1f 1t 1s ın the press report’ (Vol 9, p 438, 
di 31-16) Hiralal Roy remembers the meeting, and remembers too that 
Prof Maitra, Radha Kumud Mukherj: and perhaps Nagendra Nath Rakshit 
were also there, and Prof Mastra sang at the meeting (Vol 9, p 440, ll 1-4) 

He had no idea'that ıt was a faked meeting (:bid, | 24) He recollects that 
the meeting began in the late afternoon, but not how long ıt lasted or other 
details (:bıd, p 442, I 9-13) Nagendra Nath Rakshit admits having attended 
the condolence meeting, but cannot say if Prof Maitra was there it was 
‘held most probably at or about sunset (Vol 12, p 11, Ib 11-13 and ll 23-24) 


If the cross-exammation was directed to a memory test, the learned judge 
has, in my opsmon, given adequate reasons for holding that the witnesses have 
all stood such test successfully (Vol 18, p 361, U 20-37) There would be 
ho pomt whatever m their admitting or' denying their presence at the meeting 
Hiralal Roy and Nagendra Nath Rakshit ın fact both say that they attended, 
though, be ıt noted, their names are not to be found ın the list of persons pre- 
sent, produced by the defendants (Ex Z(118), Vol I, pp 462-463) ‘The 
evidence of this group of witnesses regarding the condolence meeting seems 
to me only to confirm its truthful character > 


Mr Chaudhuri next points out that Prof Matra admits in his examination- 
mn-chief that Haran Chandra Chakladar was present ın the Common Room when 
the news of death was received (Vol 8, p 12, 1 26), but modifies his answer 
im cfoss-examimation when it 1s put to him that he said so because Haran 
Chandra Chakladar was one of the ‘National College group’? who used to be 
generally present there (tbid, p 15,1 28—p 16,1 6) This ıs really no con- 
tradiction, but only a plain, honest explanation of his first statement 


RECOLLECTIONS “MIXED' UP” 


Mr Chaudhuri’s further attack on the evidentiary value of this body of 
testimony, particularly as regards the news of death haying reached the 
Samtarıum in the evening of the 8th May, is that the witnesses haying read 
about the case ın the newspapers and discussed ıt among themselves, must 
have mixed up their recollection with the smpressions they had so formed 
In particular he suggests that they were making a confusion between a 
premature report of death which they might have heard and an actual request 
for men to carry the dead body 


' This 1s partly the explanation which Bibhabati herself suggested in her 
evidence 
“Q—Are you aware up to date that Prof Radha Kumud! Mukhery, 

Prof Huralal Roy, Principal S N Matra and some othet gentle- 
men have deposed ın the case about word being brought to them 
at the Sanitarruam about second Kumar’s death 10 the evening 
before dinner time? 


A —I read that in the papers 


Q—Would you kindly tell the court that they deliberately perjured 
themselves ın giving their evidence? (Objected to Allowed) 


A—I do not think they gave false evidence, but I think they made a 
nustake after the lapse of time and after continuously hearing 
' abont 1t? (Vol 12, p 253, Il 28-36) 
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Nobody would expect her hard-headed brother to be equally charitable He 
would spare Dr Radha Kumud Mukhery: to the extent of not imputing to 
him a “sinister, motive”, having regard to his position (Vol 16, p 479, 
Il ‘17-18 and Il 22-23) But as regards Prmcrpal Matra, he 1s perfectly 
downright, and says, “Has statement 1s false” (bad, I 19-20) 


Tt will be seen that’ Principal Martra does not speak to having had any 
discussion with any body regarding this matter Radha Kumud Mukhery, 
however, says that he had heard about the supposed return of the Kumar after 
death (Vol 9, p 437, I 32-37), and also that he had read Principal Martra’s 
evidence ın the ‘Statesman’ (:bid, I 38-39) He had carefully noted that 
evidence on account of its “possibilities” for him, as he puts ıt the reading 
of ıt had refreshed his memory on the particular point (sbid, p 438, I 9-10) 
The witness had also a talk with Dr Hiralal Roy-on the subject of their, 
stay at Darjeeling and other incidents to which he had deposed (tbid, p 438, 
U 19-25) Hiralal Roy also admits having come to know from newspapers 
that the Kumar, reported dead, had come back (Vol 9, p 441, ll 3-4) and 
having had a discussion about the Darjeeling incident with Radha Kumud 
Mukherj1 (bid, II 14-15) He says quite frankly that a gentleman had seen 
him with a view to his giving evidence ım the case, from whom he learnt 
that Principal Martra had already deposed His discussion with Radha Kumud' 
Mukherj1 1s said to have taken place before the visit of this gentleman (:b1d, 
lU 17-18) Nagendra Nath Rakshit merely statés that he recalled the incident 
when he read about the case in the papers He also read that Principal Martra 
had deposed, but did not read his deposition except so far as it was in the 
‘Statesman’ which was very short (Vol 12, p 11, ll 1-5) 


. There 1s no cross-examination of any of the witnesses that therr memory 
of the past might have been distorted by what they had read or heard their 
evidence is indeed so straightforward that I do not think there can be any 
toom for such a suggestion They are witnesses who would not pledge their 
oath to any thing as true to their recollection, 1f they were not sure about it 
A mustaken recollection 1s not of course incompatible with honesty, but an 
honest witness, if he says he recollects, may be taken to be giving his 
recollection correctly, and not mixing it up with extraneous impressions. 
Prof *Maitra says quite definitely that he has a ‘vivid recollection” of a man. 
coming with the news of death and breaking up the party (Vol 8, p 15, 
H 13-14), while Radha Kumud Mukherji says “I definitely remember the 
news came” (Vol 9, p 437, 1 6) the witness has a bad memory for dates, 
but not for “incidents” (:b:¢, 1 21) Hiralal Roy was asked ‘This is a 
matter that took place about 25 years ago—can you be definite about 1t? 
Abont the time?” His answer was “Ves, about the time and the mar 
commg to announce death” (Vol 9, p 441, Il 34-36) Nagendra Nath 
Rakshit on his part 1s not so definite he does not remember at what precise 
hour the messenger or messengers came, but it was before 8 pm (Vol 12, 
p$ 12, p 10, N 33-34) Where the witnesses are: hazy or mdistinct in therr 
recollection, they do not for a moment conceal the fact 


FUTILITY OF MR CHAUDHURI’S ARGUMENT 


It will not do, therefore, for Mr Chaudhuri to try and explain away all 
this evidence by referring to the unconscious effect of reading and discussion 
on the minds of the witnesses Nothing 1s gained by his citing in this 
connection as a sort of authority what he describes as ‘a valuable answer” 
which was elicited from plamtiff’s witness Surendra Chandra Roy Chowdhurt, _ 
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who, a person of undoubted position and standing in life, with no object to 
gain, and no interest to serve, comes m all the same for castigation at 
Mr Chandhuri’s hands as “one of the biggest liars who have deposed m the 
case’ ‘This witness, as pointed ont before, had given a statement to a 
Deputy Magistrate at Rangpur m 1921 (Ex 2(338) (a), Vol II, p 256), which 
was put to hum m cross-examimation, and he was asked ıf he had the same 
memory at the time of giving evidence as when he had made that statement 
He answered ‘On account of repeated discussions, association of ideas 1s the 
same The association of ideas commenced from the tıme I made this 
statement” (Vol 2, p 476, Il 10-14) A perfectly sound psychological 
proposition, however infelicttously expressed—which nobody 1s concerned to 
dispute But Mr Chandhuri does not care to elucidate how “repeated 
discussions”? operating through the laws of association of ideas, must n- 
evitably produce distorted images in the mind With all respect, an 
argument of this kind need only be stated to demonstrate sts utter futility 


FALSE ANALOGY WITH DEBABRATA MUKHERJEE’S EVIDENCE 


Mr Chaudhur: quotes also a comment which the learned judge makes in 
discussing the evidence of one of the defendants’ witnesses, Debabrata 
Mukherjee (Vol 2, pp 113-121), concerning which he remarks ‘That shows 
that things were being heard, and getting mixed up with memory” (Vol 18, 
Pp 306, il 8-9), learned counsel’s pomt evidently being that if such a theory 
is legitimate to explam away the testimony of this witness, ıt might be 
equally applicable in the case of the Maitra group Mr Chaudhuri forgets 
that ıt all depends on the quality of the evidence given by the witness or 
witnesses, for ıt cannot be laid down as a general proposition that 1f things 
are heard, they must get “mixed up” witn memory im every case 


So far as Debabrata Mukherji is concerned, his evidence 1tself shows that 
the remark of the learned judge about ıt ıs more than justified He 1s a 
retired member of the Bengal Judicial Service who was posted at Dacca in 
1921, and speaks to having: met and talked to the plaintiff on several 
orcasions at Buckland Bund during his stay there He had previously given 
a statement to R C Datta, Deputy Magistrate, im the course of the Lindsay 
enquiry (Ex Z(110), Vol II, p 231) At the end of it he appended a further 
statement to this effect 


“I remember that on another occasion I heard the sadhu telling some 
upceountrymen, ‘what can you give to me, I have left my father, 
mother and wife I do not require even a house to live m’” (ibid, 
p 232, il 2-4) 

In cross-examination ıt seemed to him on lookmg at the statement that 
the sadhu had said “I have Jost my mother and father what do I care for?” 
(Vol 2, p 116, I 25-26) One has then only to look at the re-examimation on 
the point ' 


“0 —Did you tell this to Romesh Babu, ‘I remember that on another 
occasion, I heard the sadhu telling some upcountrymen, ‘what 
can you give to me, I have left my father, mother and wife I 
do not require even a house to live m?” (Objected to) 


A —Yes, I remember, there was such talk I said so to Romesh Babu 
Q—And 1s this true? (Objected to) 
A —Yes 
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Q—You have said to-day that he (the plamtrff) said—‘I have neither 
father nor mother, what do I care for’? You have said thts from 
your present wmpression? (Objected to) 


A—It 1s a nustake on my part I had no recollection On looking at 
the additional statement of Ex A, I remember that what I stated 
there was true” (bid, p 121, W 11-23) 


The answer he gave ın cross-examimation that the sadhu had said he had 
lost his parents—not that he had left them, as was the original statement of 
the witness to R C Datta,—would undoubtedly have suited the defendants 
better, as 1t would have been consistent with the report which the defendants 
got from Surendra Kumar Chakrabarty (D W 408, Vol 17, pp 268-288) only 
a few days after Debabrata Mukherjee’s examimation by R C Datta, 
regarding the identity of the plaintiff as Sunder Das ahas Mal Singh of Aujla 
Debabrata Mukherjee gave his statement on the 26th May, 1921, and 
Surendra Kumar Chakrabarty made his report a month later on the 27th June, 
1921, purporting to have traced out the antecedents of the sadhu and setting 
out the information he had gathered from the Guru Bawa Dharam Das 
regarding Sunder Das “Sunder Das has not got his parents alive” 
(Ex Z(347), Vol II, p 330,3} 14), or as 1s put im the Englısh translation of 
the same report which Needham sent to Lindsay on the 2nd July, 1921, 
(Ex 338, Vol II, p 334,1 4) ‘Sunder Das’ parents are not alive” 


Can there be any wonder after this that by his evidence Debabrata 
Mukherjee invited a comment like the one made by the learned judge about 
him? It will be observed that his former statement was put to him in 
examination-in-chief,—though ıt is difficult to see how the Commissioner 
could allow ıt to go in under the provisions of s 157 or s 159 of the Evidence 
Act, either to corroborate the witness or to refresh his memory (Vol 18, 
p 63, ll 26-28),—and it was only after the contradiction came out ım cross- 
examination that the defendants’ advocate songkt to repair the mischief by 
himself suggesting to the witness in re-examination,—and that, be it noted, 
with doubtful legality, —“You have said this from your present impression?” 
The witness was not slow to take the hint, and tried to explain it away by 
saying that ıt was a mistake on his part he had no recollection It will be 
seen, however, that he had looked at his original statement before he gave his 
answer 1m cross-examination (Vol 2, p 116, ll 25-26) 


Say what Mr Chaudhuri may, none of the witnesses of the Martra group 


can be even remotely accused of having betrayed such a lamentable lapse or 
confusion of memory 


THEORY OF PREMATURE REPORT OF DEATH 


One can appreciate Mr Chaudhuri’s difficulty in trying to discount the 
evidence of these witnesses without impeaching their credit, but the suggestion 
which he next makes to this end leaves one wondering whether he means 
to be taken seriously It 1s to the effect that there might have been a 
premature report of the Kumar’s death sent to the Sanitarium on the 8th 
evening, and that the witnesses were possibly mixing up their recollection of 
such a report with the fact of men bemg called the next morning for the 
cremation We know in our own experience, said learned counsel, that 1t has 
often happened, when a man is not actually dead he has been reported to 
have died, and so he was willing to concede for the sake of this batch 
of witnesses ıt might have happened im the present case The difficulty, 
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however, in his way ıs that apart from.its improbability, such a suggestion 
‘was specifically denied by bis own witnesses Satyendranath Banerjee and 
Dr Ashutosh Das Gupta 
At a much earlier stage, as complainant in the Defamation Case, it was 
no doubt Dr Ashutosh Das Gupta’s instruction to his pleader to put this case 
to the defence witnesses, as 1s evident from the answer given by one such 
witness Surendra Chandra Roy Chowdhury in the course of his cross- 
examination ın that trial The answeras quoted by Dr Das Gupta from the 
deposition of the witness which was shown to him durmg his own cross- 
examination in the present case, and 1s to this effect, as he himself reads ıt 
(Shown passage ın the deposition of Surendra Roy Chowdhury) 
I read ‘He (that ıs, the messenger who came to the Sanitarium) 
did not say the Kumar ıs dying „He gave out the Kumar 1s 
dead’ ” (Vol 16, p 323, Il 23-25) 


Dr Das Gupta,: however, definitely resiled from this case in Ins present 
evidence,—though no doubt in a most unconvincing manner In cross- 
examination he first admitted that ıt was he who had given instructions to his 
pleader ın the criminal trial regarding the events at Darjeeling (tbid, p 323, 
Il 16-18), but pretended not to remember having ever heard of Surendra 
Roy Chowdhury—not even when he was remmded of the evidence of this 
‘witness in the Defamation Case as to messengers having come to the 
Sanitarium after dusk to call people for the cremation (1btd, JJ 19-22) Then 
when he was shown the passage from the deposition, he unblushingly said 
that he had not given “this particular instruction” to his pleader (bid, 
3 33-35), and on the followmg day, withdrew his previous admission 
completely 

“I want to withdraw my statement on the first day of my cross- 
examination that I gave instructions for the cross-examination 
of defence witnesses’ (bid, p 336, Il 1-3) 

It may be perhaps interesting to note the characteristic equivocation which 
he then indulged in 

“Q—Do you want to withdraw your statement that you mstructed 
Akhoy Babu about Darjeeling incidents? 

A —No s 

Q —Y¥ou also said that ın the Defamation Case you imstructed your 
pleaders about Darjeeling incidents and that no body else did so 
1m your presence, and that you did not want to suggest any body 
else did so Do you want to withdraw that? 

4 —No, but'some might have done so—I do not say this was done 
in my presence I do not suggest that my pleader in the 
Defamation Case was improperly influenced by the opposite party 
(objected to) I cannot say who else besides myself could 
possibly have instructed my pleader about Darjeeling incidents” 

(bid, p 336, 1} 416) 
However unsatisfactory ıt may be, the fact remams that Dr Ashutosh 
Das Gupta now definitely refuses to adhere to the case he must have 
previously made i mot 
Satyendra does not suffer from the handicap of an earlier statement, and 
he would naturally not think of any such case his statement is quite 
definite zs 14 

“It ıs umpossible that any body could go to the ‘Sanitanum at dusk 

to say that the Kumar was dead, and would gentlemen come to take 

hım for cremation? The Kumar was ‘not: dead” 
(Vol 16, p 495, It 11-13) 
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The theory of a premature death report, like the other grounds advanced - 


by Mr Chaudhun to discredit the evidence of the Maitra group, must 
consequently fail 


SUPPOSED SUPPORT OF DEFENCE CASE BY MAITRA GROUP 


(u) Mr Chaudhuri’s final submission regarding this body of evidence 
is that it ıs really helpful to the defence, and he puts his argument ım this 
way if any thing unusual had happened about the alleged evening cremation, 
these witnesses were bound to have heard about ıt and remembered it, but 
none of them say so, on the other hand, they admit that they never heard. 
during their stay at Darjeeling that the Kumar had not died or that he had 
not been cremated 


Principal Maitra was asked ın cross-examination—''Did you hear the next 
day that the second Kumar was cremated that day with a full show of. 
ceremony after a procession”? He answered—‘‘No No, so far as I remember 
Not the next day? (Vol 8, p 13,41 24-26) ‘Then, again, he said to court— 
“I had no reason to believe that the Kumar was not dead during my stay 
at Darjeeling” (bid, p 16, U 7-8) 


Radha Kumud Mukherjee heard of the supposed return of the Kumar 
after death only from press reports a few months before he gave his evidence,, , 
showing that he could not have heard any thing during tus stay at 
Darjeeling which might lead him to suspect that the Kumar had not died. 
(Vol 9, p 437, I 30-37) 


Hiralal Roy says quite plainly that he had no reason to believe during 
lis visit to Darjeeling that the body had not been cremated or that the. 
Kumar was not dead, and had no idea that the condolence meeting was a 
faked meeting (Vol 9, p 440, Il 20-25) 


Nagendra Nath Rakshit admits the condolence meeting, but cannot recall 


any thing else he had heard about the Kumar at Darjeeling (Vol 12}, 
p 11, UW 11-13) , 


Admittedly these witnesses all stayed at Darjeeling for some time after 
the condolence meeting, and their evidence undoubtedly establishes the fact 
that so long as they were there, they heard nothing which might raise any 
doubt in their minds that the Kumar had not died, or that his body had not 
been cremated It seems to me, however, to be going too far to draw from 
this a definite conclusion adverse to the plaintiff, and as necessarily 
disproving his case regarding either of these events 


X 


STORY OF MISSING BODY IF KNOWN AT SANITARIUM 


It need not be disputed that the sto of the missin h 
reached the Sanitarmmm, if not the sime night, at ei Has fa ie ae 
following Most of the plaintiff's witnesses who speak about people from 
the Sanitar1um having gone to the cremation ground no donbt say that these 
persons did not wait there long enough to have witnessed all the strange 
happenings of that might, but there is also evidence to the effect that some 
of the Sanitanum party returned the same evening with the news that the 
body could not be cremated on account of ram and storm 


e 
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Thus, Padmin: Mohon Neogy, P W 655, the only witness on the plamtıff’s 
side‘to have gone to the cremation from the Sanitarium, says that he was 
one of a party of 7 or 8 who went (Vol 8, p 249, I 29-30), but according to 
hım, they all came back almost unmediately after reaching the sasan, as the 
weather was threatening (bid, 249, U 36-37, p 250, I 16-17 and p 251, 
U 22-23) ‘Yo the same effect ıs the evidence of Manmatha Nath Chowdhunt, 
PW 986, (Vol 11, pp 276-283), another witness of the evemng cremation, 
though not of the Sanitarium, who has'a special reason for remembering the 
fact of his going (1bid, p 276, U 36-39) and who says that a batch of 5 or 6 
people went from the Samarium, but that they left the sasan directly after 
they got there (1b:d, p 280, H 32-33, p 283, 11 27-30), he himself leaving a 
few minutes later (sbid, p 280, U 23-25 and ll 34.35) Sitanta Kumar Bagchi, 
again, who also attended the evening cremation (Vol 2, pp 433-467), admits 
that several persons from the Samitarrum joined the procession (ibid, p 435, 
Il 9-10, and p 450,, 16-21), but does not say that any of this party stayed 
at the cremation ground till the end, or at any rate, till the body was missed 
Indra Shing Sati, PW 963, similarly says that “some Babus of the 
Samtarim’’ got into the procession (Vol 11, p 50, 1 2), but gives no 
imdication how long they remamed at the sasen By the way, according 
to this witness, these men jomed the procession en route, as 1s stated also 
by Sitanta Kumar Bagchi (Vol 2, p 450, Il 18-20), though Manmatha Nath 
Chowdhury says, they jomed from “Step Aside” (Vol 11, p 280, 11 36-37), 
not m my opmon such a materal discrepancy as should discredit the 
evidence 


On the other hand, there is Surendra Chandra Roy Chowdhury who 
says that the Sanitarium party returned the same might, and one of them 
brought the report to the Common Room, while the witness was still there 
“chit-chattmg’’ with bis friends after dinner, that the body could not be 
cremated “on account of excessive rai and storm” (Vol 2, p 470, U 19- 
30) Asked about the tıme ın cross-exammation, he stated, “It might have 
been 10 or 11 o'clock m the night, ıt might have been an hour more or 
less” (bd, p 477, Wl 14-15), but the mght was “much advanced” (tbid, 
} 21) He made it clear, however, that ıt was on the next day that he 
heard about the missing of the body—from Prof Benoy Kumar Sarkar (bid, 
$ 471, U 11-13 and p 474, I 36-37) 


MIGHT STILL CREATE NO SUSPICION ' 


Assuming, therefore, that the story of the failure of the evening crema- 
tion was known at the Sanitarium, the question still is whether the mere 
fact that a messenger or messengers came round to call men again the 
following mornmmg and some persons actually went over and attended the 
Moriing cremation, was bound to raise any suspicion regarding death or 
cremation A strange occurrence like the sudden missing of a dead body 
from the cremation ground might undoubtedly set people asking questions- 
about it, but there might still conce:vably be circumstances present which 
would silence such questions In the first place, there would be at that 
stage no occasion for suspecting foul play Secondly, of there was heavy 
storm and ram that night, as is the plaintiff’s case, there was the chance 
of the body having been blown over and hurled down the hillside, and 
then retrieved by the Kumar’s people after a long and laborious search and 
after other members of the cremation party, naturally not so interested, 
had left Thirdly, there would be the fact of the morning cremation xtself, 
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carried out with due pomp and publicity, to dispel the remotest trace of 
any doubt that the Kumar had not been cremated And lastly, any possible 
suspicion would be put out of the question by the fact that the Kumar’s 
party quietly departed from Darjeeling the next day, apparently satisfied 
that they had duly performed their last duty to their deceased master and 
relative 


Supposing there was a conire-temps, if the family were satisfied who 
would be others to question? Principal Maitra was asked in examunation- 
an-chief 


“Q—Did yon hear next morning as to how those who had gone with 
the body to the cremation ground had fared? 


A—I did next day, but whether ın the morning or in the afternoon, 
I am not quite sure—probably in the morning I heard it in 
front of the Supermtendent’s quarters at the Sanitanum” (Vol 8, 
p 13, U 1-5) 
Taking this along with his answer in cross-examimation that he had no 
reason durmg his stay at Darjeeling to believe that the Kumar was not 
dead, ıt ıs evident that whatever the witness might have heard the next 
day, and however strange ıt might have appeared to be, ıt could not have 
been anything so unnatural or unaccountable as to excite any suspicion 
regarding the death of the Kumar or the genuineness of the cremation 


Weighing the pros and cons very carefully, I have no hesitation in 
holding that the evidence of Prof Maitra and the other witnesses of ‘this 
group remains wholly unshaken, and as I have idicated before, this 
evidence, 1f accepted, undoubtedly carries the plammtiff a long way 


CONCLUSION AS TO HOUR OF “DEATH” 


To sum up my conclusion now on the question of the hour of death or 
supposed death of the second Kumar, I am definitely of opinion, upon a 
review of the entire evidence, oral and documentary, and on a consideration 
of the probabilities of the case, that Mr Chandhun’s attempt to displace the 
finding of the learned trial judge has totally failed, and the defendants’ 
case that death occurred at about midnight must be held to have been 
completely negatived In arriving at his finding, ıt will be seen the learned 
judge has nowhere even remotely imported the question of identity into the 


discussion, but has based it entirely on an independent examination of the 
evidence 


It 1s hardly necessary to emphasise once again the importance of the 
issue regarding the hour of death or supposed death By showing that the 
event occurred in the evening the plaintiff does not necessarily destroy the 
defendants. case of a morning cremation, for the body might still have 
been taken out for cremation in the morning, but “death? at dusk 15 
undoubtedly the touch-stone of lis own case regarding the evening crema- 
tion It 1s from this point of view that the defendants so strenuously insist 


on death at mudmight as falsifymg ipso facto the plaintiff’s story of a 
cremation in the evenmng s i 


It ıs perhaps worth while recalling that the defendants’ first attempt 
to get md of a mght cremation was by imputing déath at midmght to the 
plaintiff himself as a part of lus stor; As appears from the “story of the 
sadhu” which was circulated with the questionnaire framed im 1921 at an 
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early stage of the Iandsay enquiry (Ex 443, Vol II, pp 239-240), the version 
which was then put into the mouth of the plaintiff was that of death at 
miditight followed by an attempted cremation during the mght which was 
spoilt by ram and storm The witnesses were bemg asked about incidents 
which had happened 12 years ago, and it was probably considered safer to 
avoid taking any risks by stirrmg up memory with the alternative of death 
at dusk as the plamtrff’s case, which might conceivably lead ıt away from 
a morning cremation The ‘suggestion of death at midnight, on the other 
hand, with the attendant umprobability of a cremation thereafter im the 
course of the might, might easily be expected to guide ‘the memory almost 
myoluntanly to a morning cremation as the more likely event (See the 
observations, of the learned judge, Vol 18, $ 318, U 1-6) 


4 ALLEGED CREMATION PROCESSION IN THE EVENING 
“Death” at dusk bemg thus established; 'I may now pass on to consider 
the question of the evening cremation which is the next topic m the 
Darjeeling chapter This necessarily mvolves an examination of the circum- 
stancés which are said to have occasioned a failure of that: cremation The 
admitted existence of a morning cremation'1$ also a factor which it 1s 
impossible to leave out of account in dealing with this matter, but, as I 
have endeavoured to explam before, ıt does not mean that unless the 
plaintiff 1s’ able ‘affirmatively to prove that the body taken out m the morning 
was not that of the second: Kumar, his case must necessarily fail, though 
this will undoubtedly be the result,' xf the defendants on their part succeed 
in establishing the contrary 


9 a 


ALL RELEVANT FACTORS CONSIDERED 


' The learned judge, m my opimion, was fully alive to the bearing on 
the case of the morning cremation, and I ‘do not think that'in dealing with 
the story of the evening cremation and its alleged sequel, he failed to weigh 
the plaintiff's evidence against 'the facts and circumstances alleged by the 
defendants The acceptance of the plaintiff’s story, coupled with the 
admitted fact of a morning cremation, no doubt carries with 1t the implica- 
tion of a substituted dead body having been passed off as that of the second 
Kumar, but while the apparent absurdity or improbability involved mm such 
an assumption ıs undoubtedly a factor which must be taken into account, 
it would still, in my judgment, be moving in a vicious circle to make this 
a ‘ground for rejecting out of hand the, substantive evidence on the side of 
the plaintiff, ıf ıt 1s otherwise acceptable, and accepting, on the other hand,\ 
without question the defendants’ evidence, as if it must necessarily be true. 


There is no imberent umprobability in the story of the body bemg taken 
out to the burmng ground before midnight, nor ın that of a sudden burst 
of rain and storm dispersing the cremation party ım all directions, leaving 
the body on the cot in which ıt was carried The sequel which 1s said to 
have followed,—the missing of the body by the men when they returned 
after the ram and storm had subsided, and the failure to cremate the body, 
—is undoubtedly a strange development, of which the evidence must ,be 
subjected to close scrutiny, but it will not be night to reject ıt on a priori 
grounds, or because the defendants have a sımpler 'and more natural story 
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of cremation to tell Incredible as this part of the plaintiff's story may 
seem to be on the face of it,—and the learned judge says “t sounds like 
a tale” (Vol 18, p 366, | 20),—there will still be no reason to disbelieve 
the witnesses who speak to it, if the evidence which they give 1s consistent, 
as it stands, and fits m with other facts mdependently established ` 


The first question that requires to be considered is whether a funeral 
procession was taken out from “Step Aside” to the cremation ground on 
the evening of the 8th May,—no matter at what precise hour this was done, 
provided it left the house well before midmght 


THEORY OF “BASHI MARA” 


Mr Chandhur: finds fault with the learned judge because before dealing 
with the direct evidence on the point, the latter expresses the view that 
if the Kumar’s apparent death occurred between 7 and 8 pM, it 1s almost 
inconceivable that the body should not have been taken out to the burning 
ground im the course of the might (Vol 18, p 364, U 11-13) The reason 
which the learned judge gives ın support of this is the well-known Hindu 
custom which forbids a delayed cremation, or basht mara, as ıt 1s popularly 
known (bashs meaning stale and mara a corpse),— a custom which, the 
plaintiff proves by authoritative evidence coming from a Hindu pundit versed 
in the shastras, PW 1022, Sriram Shastri, who says, quoting a text in 
support of his statement, that if death occurs ın the course of the night, 
shastric injunction and usage require the body to be cremated before dawn 
1f this 1s not done, the corpse (mara) becomes basm (stale), and sin is 
meurred (Vol 12, p 14, U 3-7) Dr Ashutosh Das Gupta, D W 165, also 
testified to this custom ın a former deposition, and though he tries to go 
back upon it, he has still to concede it to a certain extent in his present 
evidence (Vol 16, p 311, W 17-22) Mr Chaudhuri, however, ridicules the 
idea, and says that at a place like Darjeeling, even 1f death occurred early 
im the evening, not to speak of amdnight, the natural and more reasonable 
course would be to wait till the next morning for the funeral, and he argues 
accordingly that the learned jndge’s view is wholly agaist probabilities , 


SUPPORTED BY DEFENDANTS’ OWN EVIDENCE 


Mr Chandhuri’s object evidently is to destory the plamntiff’s story of 
an evening Cremation, but he might do worse than apply the test which he 
is setting up to the evidence on his own side, which unmistakably goes to 
show that Satyendra Nath Banerjee himself sent for men for the funeral 
in the course-of the night, though according to lum death took place at 
midmght ‘This 1s im fact supported by the entry m his own diary under 
date the 8th May, to which reference has already been made more than 
once ‘Sent man to the Sanitarium for men to get the corpse removed for 
funeral” (Vol I, p 306, n 13-14) It cannot possibly mean that he was 
sending word all round to get men for a morning cremation In his present 
evidence he no doubt did his best to fall into line with his learned counsel, 
with the suggestion that he was sending out “chits” merely to convey the 
news of death, and not to collect men for the actual funeral, but I have no 
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hesitation m saying that tms was a palpable falsehood on the facé óf it. 
Here 1s what he said 


Í “Q —Do you suggest you sent hım (te, a messenger) at the time to 
the Sanıtarmm for men to come and take the corpse of the 
Kumar to the cremation ground? 


A—No, I only sent a chit to give information—I did not want them 
to come at mght—ıt depended on them” (Vol 16, p 478, 
n 26-29) 


The answer was so disingenuous that the next question which Mr Chatterjee 
put was perhaps mevitable 


*Q—VYour power of masking reality had not reached perfection when 
you wrote this (shown the entry)? 


A—I never masked reality 


Q-—You did write this? 


A—Yes" (ibid, p 478, ll 30-34) be 
If the witness was not “masking realty” then, somebody else must be 
doing so now on his behalf 


Satyendra 15 falsified not only by his diay, but by the evidence of 
Rajendra Nath Sett, Tinkar: Mukherjee, Shyamadas Banerjee and Durga 
Charan Pal,—Rajendra Nath Sett and Shyamadas Banerjee actually giving 
the words of the note they are supposed to have received from him 
“Dear Mr Sett, Kumar is no more, please come with Brahmins for the last 
rites” (Vol. 1, p 301, U 6-7), and “Kumar expired, come with Brahmins 
for last mies” (Vol 1, p 269, I 9-10) 


There 18 the further evidence of another defence witness, Mahendra 
-Nath Banerjee . 


“Lall Behari Mukherjee was a fellow worker of ours He said to me, 
‘Shyamadas Babu has told us that the second Kumar of Bhowal 1s 
dead and that we shall have to go to cremate him’ I said “I 
shall not be able to go at such a late hour of the mght’’’ (Vol 1, 
p 323, U, 24-29). 


EVIDENCE OF KALI DAS PAL 


Reference may also be made ın this connection to the evidence of Kali 
“Das Pal, a witness on behalf of the plaintif, which Mr Chaudhun himself 
-accepts, except that he says that the witness was making a mistake about 
the time when he is supposed to have received the news of death Kali 
-Das Pal was an assistant in fhe Chief Secretary's office in the Bengal 
Secretariat and was staying at the Old Cutchery Building in Darjeeling 
This 1s what he says- 


“Men on behalf of the Kumar came and gave us the death report 
abéut the second Kumar and asked the Brahmins to carry the dead 
body to ‘the cremation ground 


i “o —What were you doing then? ' 
A—At that Hme we sat to our dinner 
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Q~—At what time? 
A—At 9 or half past 9, ıt would be thereabout At 9 or half past 
9 at mght I did not go 


Q—You have stated that you did not go on their call Why did 
jou not go? 

A—All of my friends said ‘It ıs absolutely impossible to go to the 
cremation ground in this hour of the night Please come 
tomorrow mormmng’ ” (Vol 2, p 127, I 26-34 and p 128, U 12-16) 


Mr Chaudhuri in fact relies upon the statement made by this witness that 
nobody would or did go from the Cutchery Building at that late hour of 
the night, for the purpose of showmg that the news of death had been 
receryed late It will be seen, however, that the witness makes ıt quite 
clear that Brahmins were wanted to carry the dead body to the cremation 
ground during the night 


After all, therefore, the suggestion that if the Kumar “died? early 
in the evening, his body was taken out for cremation shortly thereafter, 1s 
not so absurd or preposterous, as Mr Chaudhuri would have it, forgetful 
of the evidence of his own witnesses An attempt would undoubtedly be 
made at once to collect men for the purpose, and if a funeral procession 
did not go out, it would be only because a sufficient number of men failed 
to turn up, but the evidence ıs all the other way . 


If the learned judge referred to the prejudice against “bashe mara”, 1t 
is not to be supposed for a moment that he rested his finding on the question 
of the evemmg cremation or of its failure solely on this basis, or that, as 
Mr Chaudhuri would like to put ıt, he proceeded on the footing that given 
death at dusk, all else must mevitably follow Such a lime of reasoning 
would be so obviously fallacious that the learned judge might well have 
er — the accusation of having perpetrated anything so absurd or 
rıdıculots 


PLAINTIFF’S POSITIVE EVIDENCE OF EVENING PROCESSION 


Mr Chaudhuri admits that there are witnesses on the plaintiff’s side 
who speak to having attended or seen the evening procession or heard of 
1t, but contends that the learned judge has not only not discussed this 
evidence on its merits, but has said that he will not do so, and he com- 
Plains that the learned judge merely gives the numbers of certain witnesses, 
regardless of whether their evidence 1s purely hearsay, or whether it 1s 
mutually destructive, or whether it bears patent marks of falsehood ‘The 
criticisms seem to me to have very little substance in them 


There are at least seven witnesses who say they attended the procession, 
namely, Padmını Mohon Neogy, PW 655 (Vol 8, pp 249-255), Sitanta 
Kumar Bagchi (on commission) (Vol 2, pp 433-467), Kiron Chandra Mustafi, 
PW 941 (Vol 10, pp 383-386), Bisweswar Mukherjee, PW 944 (Vol 10, 
Pp 394-399), Jatındra Chandra Chakraverty, PW 947 (Vol 10, pp 418-424), 
Manmatha Nath Chowdhury, PW 986 (Vol 11, bp 276-283), and Chandra 
Singh, PW 968 (Vol 11, pp 84-94) The learned judge refers to all these 
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witnesses ın his judgment (Vol 18, pp 364-366), and singles out two of 
them for special mention, Padmin1 Mohon Neogy and the hill-man Chandra 
Singh, specially remarking on the demeanour of the former in these words . 
‘this manner impressed me as that of a truthful man” (:bıd, p 365, I 9-10) 
—an opimion which, speaking for myself, sitting ın appeal I see no reason 
whatever to disregard 


PADMINI MOHON NEOGY 


I have had occasion already to consider the evidence of Padmin1 Mohon 
Neogy, and im my judgment that evidence remains wholly unshaken by 
cross-examination, or by any comments which Mr Chaudhuri has advanced 
before us In judging the credibility of this witness I refuse to be guided 
by the opmion which Satyendra chose to express about him 


“Q—Do you say Mr Neogy has perjured himself by deposing here 
that he went out of the “Step Aside” on the 8th evening with 
the procession carrying the body of the second Kumar? 


A—He has most deliberately perjured himself 
I have heard he deposed in the Defamation Case to this effect 
falsely I did not know that his statement was taken by an 
officer of the Board of Revenue 


Q —Do you suggest that he has departed from the statement he had 
made on that occasion? (Objected to) 


A—I do not know I say that his statement that information was 
sent of second Kumar’s death to the Sanitarium on the evening 
1s false’? (Vol 16, p 479, Wb 1-12) 


ALLEGED INCONSISTENCY WITH PREVIOUS STATEMENTS 


As I have shown before, his present evidence 1s substantially the same 
as in the Defamation Case ın which he was a witness for the defence, 
otherwise, Mr Chaudhuri would most assuredly „have put in his deposition 
under s 155 of the Indian Evidence Act for the purpose of contradicting 
him The supposed discrepancy, which Mr Chandhur: makes’ much of, 1s as 
regards the time when the witness had received the news of death at the 
Sanitarium, or reached ‘Step Aside”, or returned from the ciemation ground, 
but this ın my opinion 1s not a real contradiction at all He was asked if he 
remembered the timmgs he had mentioned on the former occasion, and he 
said “I do, roughly”, (Vol 8, p 250, I 33-37), and on it bemg put to him 
then that he had stated that he had reached “Step Aside” at about 7-30 PM, 
he answered “I may have, but I do not remember ” 


“Q—If you said so, that was correct? 


A—Must be substantially correct—not counting difference of 10 or 
20 minutes” (bid, p 251, U 5-11) 


To a suggestion that he must have reached the cremation ground at 8-30, 
having regard to his evidence, that is to say, his former evidence, he rephed 
“May be that, or a few minutes this side or that” (bid, H 16-18) 
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On his answers ıt is more than doubtful if his former statement 1s 
substantive evidence in the case Hus present evidence clearly ıs that he 
received the news of death “at dusk” (sbid, p 249, | 27), by which he 
explains he means’ “candle light”, which in May would be 7-30 or 7-45 at 
Darjeeling (bid, p 251, li 1-2) Mr Chaudhuri: would, however, for his 
purpose discard these timings, and fasten on those which the witness 1s 
supposed to have given in the Defamation Case 

I should like to repeat once again, having regard to the long lapse of 
time after which the witnesses were deposing, that ıt would be wholly wrong 
to try and discredit them by a rigid application of the time-test, 1f I might 
so put it 


Mr Chaudhuri took the trouble to work out a time-chart on the evidence 
of the plamtiff’s witnesses of the evenmg cremation, ın order to bring out 
the conflicting nature of their statements as between themselves, or in the 
case of some of them, between their present and previous depositions ‘This 
chart was, however, prepared on the basis that Padmını Mohon Neogy said 
that he had seen the procession start from ‘‘Step Aside” at 7-30 pM, but 
as pointed out above, this ıs not his statement now, and ıt would be hardly 
fair to pin him down to it with meticulous strictness Taking his present 
evidence, the inconsistencies indicated by Mr Chaudhuri such as they are, 
seem to me to be of a trival character and of little or no consequence whatever 


Padmını Mohon Neogy had also given a statement to R C Datta in the 
course of the Iandsay enquiry (Vol 8, p 250, ll 16-20) But this was not put 
to hım, showing clearly that it was not possible to detect even an apparent 
incousisteucy therem The only suggestion mm cross-examimation was that 
six days before he had made a statement to some one on pehalf of the 
plaintiff (bid, p 254, 11 33-34), which the witness admitted, except that he 
did not remember whether it was before or after his statement to R C Datta 
(tbid, p 254, Il 23-26 and l 35) 


OTHER GROUNDS OF ATTACK 


Another ground on which it 1s sought to discredit the witness is that 
he was not a Brahmin, but still went to the funeral (:bid, p 254,1 3) It will 
be seen, however, that he did not go unasked, lke the defendant’s witness, 
D W 246, T P Banerjee*(Vol 17, p 347, ll 6-7), but because, as he says, 
the messenger who came to the Sanitarium wanted men to help at the 
cremation (Vol 8, p 249, Il 28-31) He was not a Brahmin, but understood 
that bhadralogs (respectable persons) would do, as enough Brahmins might 
not be available (tbid, p 254, Il 3-4) Mr Chaudhuri’s own witness Shyamadas 
Banerjee admits that “if any one dies at Darjeeling, people of all classes 
would attend”, his evidence being that he took the permission of the Financial 
Secretary to allow all clerks, and not merely the Brahmins among them, ‘to , 
attend the Kumar’s funeral (Vol 1, p 256, Il 33-36) A furthe: reason which 
Padmını Mohan Neogy gives for having gone to the cremation ıs that he 
“expected a grand feast, the deceased being a big man” (Vol 8, p 254, 1 5) 
This appears to learned counsel to be an “extraordinary” story, but a feast 
to pall-bearers and others who attend a cremation at the end of the period 
of mourning, 1s a well known and established custom amongst Hindus, and 
it 1s Mr Chaudhuri’s own case that Bara Kumar sent a sum of Rs 300/- to 
Rajendra Nath Sett at the Samtanum fo: feeding the “sasan bandhus”, as 
such persons are called (Vol 1, p 303, I! 7-8) See also what Ins own witness 
Shyamadas Banerjee said ‘Those who carry the dead bod; on their shoulders. 
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have to be fed im this our part of the country on the 11th’ day after death” 
(Vol 1, p 258, 1 36-38) l i , 


The last pomt urged against the witness 1s that though he was a sub-editor 
of the “Bengalee”, he did not send a contradiction of the obituary tiotice of the 
second Kumar which had appeared in that paper, stating midmight as the 
hour of death (Ex Z (245),'Vol 1, p 443), but there 1s no reason to disbelieve 
his definite statement that he had not read that report (Vol 8, p 252, U 35-36), 
though he did not deny that he might have been receiving a copy of the 
newspaper every day at Darjeeling (51d, p 254, I! 40-42), He was at the 
time on leave, as he informed the court (bid, p 255, 1, 1) 


t 
Like the Maitra group of witness, Padmini Mohon Neogy stated quite 
frankly that durmg the 10 or 12 days that he stayed at Darjeeling after the 
mneident spoken to by"him he had no reason to believe thatthe Kumar had 
not died or that he had not been cremated He did not come to know of any 
funeral procession the next morning either, nor. did he remember any con- 
dolence meeting at the Samitarium (bid, p 252, Ub 11-17) 
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A WITNESS ‘OF TRUTH ' 

I have ño doubt in my mind that Padmini Mohan Neogy is a witness of 
truth, and in my opinion his testimony alone should be sufficient to prove 
the fact of the evening procession He ıs not a witness of the happenings at 
the sasan, of which the evidence comes from the other witnesses whom I 
have already named So far as the fact of the procession is concerned, their 
evidence 1s only superfluous corroboration, as is also that of the’ other 
witnesses examined by the plamtif, bemg persons who saw the procession 


r 


pass or heard about ıt t 


It 1s only as regards the, last categoriés of witnesses, and not of those 
who accompanied the procession, to, the cremation ground, that the learned 
judge says ‘I do not propose to give their ‘evidence 1h detail They would 
not be believed if death at dusk was not a fact, and 1f that was a fact, there 
would be no reason to disbelieve them ” (Vol 18, p 366, Il 36-37) As I 
understand it, this only means that the learned judge would not be prepared 
to accept the testimony of these’ witnesses for the purpose of proving death 
at dusk, but once that fact 1s ‘established by ‘dependent evidence, as in 
his opimion it has been, he, sees no reason” to disbelieve their story about 
having seen or heard of a funeral procession ın the evémig In other words, 
he accepts that story, because ıt 1s confirmed by déath at dusk, which has 
been proved ahunde—not that he deduces the fact, of an evening cremation 
from death at dusk as a necessary corollary To put the matter in another 
way, it ıs not a case of believing a witness without testing his evidence, but 
of accepting ıt only after ıt has‘ passed the crucial test, namely, that of being 
consistent with death at dusk 


' 
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OTHER WITNESSES A 
The learned judge has referred to some of these witnesses m his judgment 
Khan Sahib Nasiruddin Ahmad, P W 1023 (Vol 12, pp 17-20), Ranjit Singh, 
PW 940 (Vol 10, pp 379-382), Indra Smg Satr, PW 963 (Vol 11, pp 49- 
52), Dhanyjit, PW 966 (Vol 11, pp 61-64), Lal Chand, PW 978 „(Vol ll, 
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pp 237-240), Mahammad Ashraf Alam, PW 980 (Vol 11, pp 246-251), and 
Santa Bir Sing, PW 983 (Vol 11, pp 259-263) ‘To this list might be added 
the names of Kedar Nath Pande, PW 981 (Vol 11, pp 252-254), Guja 
Bhusan Roy, PW 994 (Vol 11, pp 433-442), and Mahammad Abdul Sattar, 
PW 1025 (Vol 12, pp 24-26) 

In view of Mr Chandhuri’s criticisms, the evidence of these witnesses 
may be briefly adverted to i 


Khan Samb Nasıruddın Ahmad (Vol 12, pp 17-20) 


An old man of 70, with an annual mcome of Rs 5,000/- from landed 
properties—a man of substance for an Indian, as the learned judge 
says was some time a Commissioner cf Darjeeling Municipality, 
and for long a resident of Darjeeling Heard the news of death at 
7-30 pM at the bazar on his way home from the Cutchery Also saw 
the procession from his house in Ferndale Road at 9 or 9-30 PM, 
going along with cries of “haribol”’ (p 18, ll 2-5) Speaks about 
the weather “at about 10 pm rain fell, ıt began with wind, and 
later on, the wind ceased, but the ram continued” (p 18, 11 6-7) 
Elaborates ın cross-examimation ‘st was not actually raming then, 
but it looked as if it was gomg to About an hour after, the ram 
and wind came It was like tufan The wind hke tufan continued 
about half an hour and then ceased, hut the rain continued The 
rain that continued was heavy, but less heavy than before” (p 19, 
ll 4-10) Saw also another funeral procession the next morning at 
8 or 9AM and was told ıt was that of the Kumar 


The main criticism 1s about the story of ram and storm said to be 
a tutored story to corroborate Darsan Das ahas Gopal Das, the rescuing 
sadhu, PW 991, so that the wind dropping, the sadhus could hear 
the sounds from the supposed corpse (Vol 11, p 382, I 11-15 and 
p 400, 15-20) according to Mr Chaudhuri, an apt illustration of 
“corroboration’s crafty aid”, said to be a special feature of the plam- 
tiffs case A clever taunt no doubt, but Darsan Das needs no such 
aid, crafty or otherwise, for his story, for he stands on much surer 
ground of his own ‘The details which are supposed to supply the 
corroboration are only elicited by Mr Chaudhuri himself ‘The story 
as given in examination-in-chief that the ram continued after the 
storm had abated is not a new one, but was given by other witnesses 
examined before Darsan Das See, for instance, Kiron Chandra 
Mustaf, PW 941 “sn that shed we waited for an hour, more or 
less, and then the rain abated and the storm was gone” (Vol 10, 
p 385, I 5-6), Laksm: Chand, PW 979 ‘at was a heavy shower 
with high wind and lasted 1 or 134 hours After that only slight rain 
continued to fall” (Vol 11, ‘p ‘243, Wk‘ 20-21) In any case, even 
supposing the witness gave his story as to the wind dropping after 
half an hour, on being told about Darsan Das’s evidence, it may well 
be that this evidence quite honestly led him to recollect likewise 


Ranjit Singh (Vol 10, pp 379-382) 


Head Clerk and Accountant of the Darjeeling Club, Ltd (Planters’ 
Club) Ins father was a Police Inspector and he lived in the Police 
quarters just above the Railway goods shed Was a lad of 14 1m 
1909, and would be dancing and singing at a Children’s Amusement 
Club in the Nrpendra Narain Hindu Public Hall near the market 
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Remembers being coached there one evening at a rehearsal in view 
of an engagement at Kurseong the next day on the occasion of a 
ıı sradh ceremony of the Kakina Raj, when the news of death was 
. brought to the Hall at about 7-30 pm Saw the procession and heard 
cries of ‘“harıbol” near Chak Bazar at about 10 par on his way home 
from the Club Says that several Bengalee gentlemen left the Hall 
on receiving the news of death, of whom he remembers the name 
of Sanjib Lahiri speaks of heavy ram and storm that mght 
mentions the name of the Dancing Master, Jnan Babu, who was Head 
Clerk of the Executive Engineer’s Office, being PW 838, Jnanendra 
Nath Banerjee (Vol '9, pp 426-431) 


Apart from questioning the witness’s recollection generally, the 
particular comment made is that he says im cross-exammation that 
because of the previous night’s rain, he found.,the roads wet next 
morning, and even the tram started slowly, as the limes were 
shppery (p 382, ll 1-3) obviously an exaggeration, due, ıt may 
be, to the manner of puttmg the question to which this was 
an answer,’ but apparently considered by Mr Chaudhuri to be 
important enough to elicit a contradiction from a subsequent witness, 
PW 944, Bisweswar Mukherjee (Vol 10, p 398, I 8-9) 


As for his recollecting the incident of that evening, the witness 
explains that ıt was because of its connection with the Kakina sradh, 
which was a “large affair” (p 380, Il’ 18-19 and p 381, 1 15) 

Did not say, nor was asked, anything about a morning cremation 

+ ' 


indra Shing Satn (Vol 11, pp 49-52) 


A thikadar who has lived all his life at Darjeeling remembers having 
gone to the house of Mr Kirby (wrongly pmnted Curvey), 
Contractor, one evenmg ın May, 1909 to make up accounts with a 
view to make payments to mustries on the following day, which was 
a, Sunday On his way back from there, at about 9 pm, he met 
a funeral procession at the junction of 'Rangit Road and chownasta 

was told ıt was that of a Raja of Dacca, but he forgets the name 
Followed the procession along Ferndale Road up to a road called 
Mudda Road or Las Road (Conservancy Road), where some men 
from the Sanitarmm jomed left the procession about one mule 
away from his house at Rose Bank, beyond the railway station (p 49, 
l 22 to p 50,1 4 and W 38-39) Found the weather threatemng at 
, Chowrasta, and was overtaken by rain and storm beyond the Victoria 
Falls, which he says by guess lasted 4 or 5 hours (p 50, 1) 5-6 and 
Wi 33-37) Speaks' of a jhora between the old and the new sasan 
(p 50, U 9-10),''and, ın ‘cross-examination, about a narrow zigzag 
road from the old to the new sasan not wide enongh for two to go 
abreast (p 51, U 10-12)—now admitted to be a fact 


There is nothing to discredit the witness, and the only pomt 
im cross-examination 1s as to how he came to be called to give 
evidence for the plamtıff he admits that he was paid his travelling 
expenses V4 51, ll 19-36) 


Dhanjt (Vol 11, pp 61-64) 


A dealer in horses and a permanent resident of Darjeeling Speaks 
to havimg seen a procession one evening after 8 PM passing along 
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the road (Lloyd Road) as he stood near Pasan Buildings, where he 
had his stables 

One Upen Babu, a clerk of the Municipal Office, who was in the 
procession, asked him to send four ponies to the cremation ground 
to wait at Mr Morgenstein’s gate, but the pomes could not be sent 
on account of ram (p 61, Il 20-34) ' 


Says ın cross-examimation that it started rang at 10 or 10-30 
PM when he had got back home after giving orders for the pomes 
at the stables The rain became heavier with a strong wind blowmg 
as he sat down for his meal Next morning his syces told hım that 
the horses could not be taken to the sasan (p 62, H 15-30) ‘The 
Pasan Buildings had not been built then, but his stables were on 
the same site (p 63, I 2-8) Saw im the procession some Bengalees 
and hill people, and also the ‘‘Raja’s Police’, who were carrying 
some baskets i 


Mr Chaudhurı pomts out a contradiction between this last state- 
ment and the evidence of Laksmı Chand, PW 979, who says that 
he saw no coolies, but only 4 or 5 hill men who were. servants of 
the Raja, and who carried only lanterns in ther hands (Vol 11, 
b 243, U 37-39) But it ıs hardly of any sigmificance Another 
witness, Chandra Singh, P W 968, saw lanterns as well as a bundle 
being carried in the procession (Vol 11, p 90, U 14-19) 


Another comment is that no other witness speaks of any Uper 
Babu in the procession, but one Upen Babu ıs named by PW 994, 
Girija Bhushan Roy (Vol 11, p 438, I 12-13), and P W 968, Chandra 
Singh (Vol 11, p 93, 1 32) 


It 1s further pointed out that the witness places the rain at the 
site of the Pasan Buildings and also at the Judge’s Bazar (p 62, 
u eee which, it 1s said, 1s impossible if’the ramfall records are 
correc 


Says that the Babu who came to, ask him to give evidence did, 
not pay his expenses—it was dharamkabat (a matter of telling the 
truth) (p 63, 11 24-26) 


This witness too says nothing about the morning cremation, 
nor 1s he asked about 5t 


Lal Chand (Vol 11, pp 237-240) 


A betel-seiler, who came to Darjeeling ın 1901 at the age of 12, and 
for whom Ins father opened a pan shop in the Cart Road at the 
Chak Bazar in 1907 or 1908 Saw, a procession one evening at about 
9-30 or 10 Pur, and was told that the corpse was that of the “Raja 
of Dacca” Half an hour or three quarters of an hour later heavy 
rain and storm broke out Nest Morning at 9 or 10 AM saw again 
= we bal ae peta eas i procession, also said to be that 
ja of Dacca’ ought it k 
matter (p 297, 1 20 to Bo a Strange, and talked about the 


The cross-examination, first, was uf he had been a ched 
bv Atul Roy, which he admitted (b 238, Il 26-27), Atul Roy being 
plaintiff’s tadbirkar, but it 1s not understood how this discredits the 
witness, seeing that the defendants’ witnesses had been similarly 
seen by their agents Secondly, his memory was tested by asking 
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in which year the Maharaja of Cooch Behar or C R Das had died, 
which he could not give (p 240, Il 2-4) He could not give the 
year of death of the Kumar either But two processions ın respect 
of the same person might easily fix the modent in his memory 


~ Both this witness and plaimtff’s next witness, PW 979, Laksmı 
Chand, say that they had known each other for 3 or 4 years (p 238, 
Il 31-32 and p 245, I 5-6), but as their shops were within 100 yds 
of each other, Mr Chaudhuri: argues, with what logic I cannot 
understand, that 1t only shows that one or the other of them must 
have been a recent arrival at Darjeeling, and therefore, must have 
been giving false evidence 


Mahammad Ashraf Alam (Vol 11, pp 246-251) 


A clerk in the Superintending Engineer’s Office at Darjeeling and 
residing there since 1901 a man of Bhagalpur, having a house of 
his own worth Rs 8,000/- to Rs 10,000/- (p 246, I 10-15) was 
living at Darjeeling just below the Railway goods shed (p 250, 
l 6) Remembers the Kumar of Bhowal commg to Darjeeling im 
1909 Made the acquaimtance of Shanf Khan, admittedly one of 
Kumar’s staff, who went up with him to Darjeeling Saw the 
Kumar one day at a shop in Mount Pleasant Road, where Shanf 
Khan pointed out the Kumar to him was struck by his fair com- 
plexion which was like that of an Englishman Saw him agam 
once or twice subsequently near the chowiasta Was returning one 
day from the Lebong races, when coming up to “Step Aside” he 
heard the sound of weeping entered the house, met Sharif Khan, 
and heard about the Kumar’s death gives the time as 7 or 7-15 PM 
as lights had been lt near Bhutia Bustee on his way up He 
scarcely came out of “Step Aside’? when he was called back by 
Shanf Khan, who asked him to show a Bengalee Babu, who was 
going to the bazar, a shop where funeral requisites could be pur- 
chased ‘Took the Babu along to the shop of Amrit Lal Ram 
Khelaon at Chak Bazar, where he asked the shopkeeper to supply 
the necessary articles took him then to Kalman Sarder’s shop for 
purchase of firewood An hour or an hour and a quarter later, after 
he had got back to his house ım Ferndale Road, he saw the dead 
body being borne along, and noticed, among others, Anukul 
Chatterjee, Sanjib Lahiri and Sharif Khan in the procession About 
an hour or three quarters after, ıt started ramming heavily, and he 
retired to bed while ıt was still ramimg Did not see any procession 
the next morning, but heard in the evening that the Kumar’s body 
had disappeared from the sasan the previous night (p. 247, 1 19 to 
pb 248, 1 5) 


Mr Chandhur attacks the evidence, first, by suggesting that 
he was giving a false description of Sharif Khan, who, it was said, 
was not a Punjabi, as stated by the witness, but a man of Gazipur 
(p 249, Il 11-15) The evidence of true Sharif Khan on the defen- 
dants’ side comes, however, only from DW 92, Pham Bhushan 
Banerjee (Vol 14, p 131, U 6-8), a witness who ıs so thoroughly 
discredited on his own testimony that I for one should refuse to 
place any reliance on him It ıs not explained why Shanf Khan 
could not be produced by the defendants themselves, there being 
no evidence that he was dead or was otherwise not available 
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Mr Chaudhuri next suggests that the story that as the witness 
was going away, Sharif Khan called him and asked where the 
funeral requisites could be had ıs “ridiculous”, because he was a 
Mahomedan and was not likely to know what things were required 
The criticism itself 1s ridiculous, because all that he was asked to 
do was to pomt out the shop where such things could be had It 
may be that the Kumar’s people had been making other purchases 
from these dealers from before, but that does not show that they 
knew that funeral requisites could also be obtammed there As the 
witness himself says, “he (the Bengalee Babu whom he accompanied) 
did not know that cremation requisites could be had ın the shop 
from which these saudas came ” (p 249, ll 23-25) 


Mr Chaudhuri next pomts out that the witness saw the pro- 
cession in Ferndale Road at about 8-30 PM, which, it 1s said, ought 
to discredit him But here agam he ıs taking the timing much too 
strictly 


The last comment ıs that he had a talk with Atul Roy several 
times after the 1eturn of the Kumar, 11 or 12 years ago (p 251, 
li 2-5), and yet he was not called as a witness in the Defamation 
Case—a comment which 1s repeated about several other witnesses, 
but 1s wholly futile, seeing that that was not a civil suit, the 
question of identity was not directly ın issue and the present 
plaintiff was not responsible for all the proceedings on behalf of the 
defence 


The witness states in cross-examination that when he heard the 
next day about the missing of the dead body overmght, he did not 
think ıt worth while to go and enquire of Sharif Khan (p 250, 
il 7-9), but he might not have had any suspicion at the time that 
a different body had been taken out in the second procession 


Santa Bu Shing (Vol 11, pp 259-263) 


Was a Foreman under one Frostmann in 1909 Speaks to having 
seen and talked to sadhus at the Bazar, and then seen them making 
their way in the evenimg towards sasan this was about 4 or 5 
years before the last Great War Heard the cry of “‘thartbol’’ at 
9-30 or 10 pw one Saturday evening, and stepping ont of the house 
in Judge Bazar above Ferndale Road, saw a dead body being carried 
mm a procession was told, the Raja of Dacca was dead Next 
morning saw another funeral procession at about 8 or 9 Am passing 
along Lloyd Road the dead body was covered Was surprised to 
hear again that it was that of the Raja of Dacca Heard 2 or 3 
days later that the Raja could not be cremated at might because 
of storm and rain and that the body had disappeared (p 259, 1 24 
—f 260, l 18) 


Speaks to heavy rain and tufan ın cross-examination, which 
left the road ın front of lus house (Ferndale Road) “washed out”, 
the market and the Cart Road were also wet (p 261, 1] 5-20) Did 
not ask anybody how it happened that the same body was taken 
out for cremation a second time ım the morning (p 261, Il 33-37) 
Aduuts having been seen by Atul Roy from whom he gathered he 
would have to depose (p 262, Il 31-33) 
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Kedar Nath Pande (Vol 11, pp 252-254) 


A priest at the Marwari thakurban at Darjeeling who used to put 
up at Ram Khelaon’s shop (p 252, I 11-20) Would be out for 
his duties ım the morning from 7 or 8 AM till midday (p 253, 
Jl 3-4) Speaks to a Bengalee Babu with two or three Hindusthanis 
and two or three paharı coolies coming along to Ram Khelaon’s shop 
-one evening at 7-30 or 8 PM for purchase of cremation requisites 
About 1 or 1% hours later, heard cry of “haribol’” higher up, and 
gomg out, saw a procession with a dead body passmg heard ıt 
‘was of the Raja of Dacca, half an hour or so after, ıt started 
drizzling, and then rainmg heavily with tufan or bigh wind (p 252, 
1 28—p 253, 1 2) 


His presence at Ram Khelaon’s shop to witness the purchases 
need not have been at a “psychological moment”, as Mr Chaudhur 
suggests He was putting up with Ram Khelaon and might be 
expected to be im his shop m the evenmg As for the other 
comment that he does not mention Ashraf Alam, though he knew 
hım for 8 or 10 years (p 254, 1 6), ıt only shows he was not tutored, 
he travelled with him in the same tram to Dacca (p 254, H 8-9), 
and yet did not name him, because he did not know him in 1909 
(p, 254, 1 7) He was a priest who did puja for the Marwaris in 
the morning, and so was not finding a mere excuse for not seeing 
the morning procession, as Mr Chandhur1 would have ıt 


Guya Bhusan Roy (Vol 11, pp 433-442) 


His evidence will have to be considered more fully ın connec- 
tion with the story of rescue Speaks to having heard the news 
of death at about 7 or 8 pm in Nripendra Narain Hall, then seen 
the procession near Chak Bazar gomg towards the Railway godown 
(p 435, 11 19-30) Speaks also to rain and “a little wind too”, 
before he went to bed (p 436, JI 1-2) \ 


Mahammad Abdul Sattar (Vol 12, pp 24-26) 


Since 1932 a Circle Officer of the Patna Court of Wards Estate, im 
charge of collections amounting Rs 35,000/- Came to Darjeeling 

à at the age of 7 and lived there for 20 or 21 years with his uncle, 
an employee ım the Deputy Commussioner’s Office Got a permanent 
post m that office ın 1903, but resigned im 1907 owing to illness 
Went back to Darjeeling and got employed as Manager in an 
Orlman’s Stores shop till 1912 (p 24, W 12-27) Not a chance 
witness who had come to Darjeeling only, 8 or 10 days before, as 
Mr Chaudhuri suggests Would pass the mght at the Stores in 
Mount Pleasant Road, but take his meals at his uncle’s house m 
Chandmar1 Remembers having seen a funeral procession one evening 
in Lloyd’s Road at about 9-30 or 9-45 pm while going for his meal 
Learned that the body was that of the Kumar of Dacca (p 24, H 28- 
36) Speaks to heavy ram and high wind after he reached home, 
the wind lasting little over half an hour (p 24, 1 38—p, 25, 1 2) 
Found fault with because he corroborates Darsan Das regarding the 
wind dropping (p 25, I 16-19) 


Reference may also be given to the evidence of some of the witnesses 
‘who corroborate the story of the purchase of funeral requisites from: the 
shops of Ram Khelaon and Kalman Sarder, as deposed to by Mahammad 
Ashraf Alam (supra) 


218 


BHOWAL CASE 


Laksm Chand, PW 979 (Vol 11, pp 241-245) 


A nephew of Ram Khelaon smce dead, who had a big shop at 
Chak Bazar in Cart Road dealing 1n groceries and provisions now 
owns a half share in the business having financed ıt by putting 
im Rs 3,000 to Rs 4,000 after tus uncle’s death in 1931 Also a 
partner im another shop which paid imcome-tax Rs 382/- in 1933 
(p 241, U 11-31) Remembers the coming of a big man, the 
“Rajkumar of Dacca” to “Step Aside” 4 or 5 years before the Great 
War, and getting his daily supplies of stores from Ram Khelaon’s 
shop where the witness was then employed speaks to the visit 
one evening of Ashraf Munsı (meaning Md Ashraf Alam, P W 980), 
who came to the shop with a Bengalee Babu and a durwan and 2 
or 3 coolies to purchase certain articles required for cremation, which 
he supphed (p 241, l 32—p 242, 1 8) About an hour after, saw 
a funeral procession, which he was told was that of the Rajkumar. 
Speaks of heavy rain and storm about an hour thereafter (p 242, 
ll 9-18) Next morning he went out for payment of bills, and on 
returmng to the shop heard a halla (report) about the Kumar not 
beng cremated (p 242, Il 21-25) Speaks of the old sasan bemg in 
use as well as the new, as the way to the new sasan was very 
bad and jungly before a new road was built about 20 or 22 years 
ago (p 242, i 35-40) Has seen sannyass at Darjeeling who wonld 
be fed by his uncle (p 243, ll 1-8) 


. 


Mr Chaudhuri questions his recollection, but if hus evidence 1s 
true and there was a halla the next morning, as he says, he was 
likely to remember 


A point 1s made about this witness and another, PW 964, 
Durgaprasad Baishy, also an employee of Ram Khelaon’s shop 
(Vol 11, p 55, U 20-22), that they purposely keep themselves away 
m the morning lest they might have to speak to the purchase of 
materials for the day cremation There 1s no reason, however, why 
they should avoid facing any questions about it, seeing that the 
plaintiff's own witness, Ram Sing Subha, had already stated im 
examunation-in-cnef that he had procured fuel from Kalman Sarder’s 
shop and ghee from Ram Khelaon’s for this cremation (Vol 11, 
p 66, U 38-39) It may well be that this purchase of fresh matenals 
in the morning was one of the reasons which Jed to the halla about 
the failure of the mght cremation 


Bhakatbn Roy, PW 988 (Vol 11, pp 292-294) 


An old man‘ of 73, who has lived all his hfe at Darjeeling was an 
employee im Kalman Sarder’s shop from which firewood was 
purchased for the evening cremation Gives the time when a Bengalee 
Babu with three others came for the fael as 8 or 8-30 PM, and the 
year as 1908 or 1909 (p 292, I 11-28) Speaks to heavy rain at 
about 10 par (p 292, II 33-35) Cannot speak without looking up 
his books of any other big man for whose cremation he supphed 
fuel (p 293, U 35-36) Was m the shop the next mornmg from 
6 AM, as stated in examimation-in-chief (p 292, Il 36-37), but still 
not cross-examined at all about the purchase of fuel for the morning 
cremation Found the roads wet and worn out in the morning and 
some chhapra roofs lifted up in some houses (p 293, ll 37-39) 
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Jang Bir Smha Karky (on commssion) (Vol 11, pp 314-317) 


A son of Kalman Sarder sınce deceased, and an assıstant ın the 
Deputy Commussioner’s office at Darjeeling was a lad of 14 or 
15 years im 1909; and says that he'was im the shop reading when 
some people came to buy firewood for the Kumar’s funeral in early 
May that year (p 314, I 9-36) Did not see any evening procession, 
but saw one the next morning, which surprised him very much, 


' because the firewood had been taken the previous evening and the 


body was being taken the next day (p 315, U 4-14) 

The suggestion ın cross-examimation 1s that he is one of the 
group of witnesses who had been procured by Basanta Kumar 
Mukherjee, PW 823 (Vol 9, pp 383-388), Supermtendent in the 
Deputy Commissioner’s Office, Darjeeling 


Bhangı Routh (on commission) (Vol 11, pp 334-337) 


A chapras:’ (peon) in the Criminal Court at Darjeeling Speaks to 
having seen a few coolies bringing firewood to the new sasan one 
evening at about 9-30 pm Had gone there himself with two others 
im the company of a sadhubaba, who was living at the time by the 
side of the High School above Was told by one of the coolies that 
the fuel was for the cremation of the Raja of Dacca Shortly after 
saw a funeral procession approaching, but as ıt appeared to stop at 
the old sasan, the coolies proceeded with the wood ın that direction 
he and his friends left as ıt began to rain, and passed the cooles near 
the hora between the old and the new sasan when heavy rain and 
storm came Near the old sasan saw people running away towards 
the north, lanterns ın hand ‘Took shelter in a mal’s room ım the 
High School compound until the rain abated (p 334, 1 10 to p 335, 
l 12) 


The evidence, it 1s said, should -bè washed out because he says 
that he jomed his service in 1906 (p 334, 1) 10-11), and later ım 
examunation-in-chief says “he went to the cremation ground 2 or 3 
years before, and not after, he jomed service” (p 335, 1] 14-15) He 
was evidently confused, for.on the question being repeated “was it 
before or after you entered into the service?”’, he answered ‘t 
seems to me ıt was in the year 1909” (p 335, I 16-18) He ıs also 
sought to be discredited as bemg one of Basanta Kumar Mukherjee’s 
group of witnesses i i 


If the plaintiff was minded to make a false case, he might easily 
have sent the cremation articles to the old sasan 


Apart from these witnesses, there 1s, as I have already indicated, also the 


Mr 


evidence of persons who accompanied the procession to the cremation ground 
But there can be no doubt that the body of evidence which I have set out, 1f 
accepted, fully éstablishes the fact of the procession Eliminating hearsay, the 
account which these witnesses give as to having seen the procession 1s 
consistent, and not mutually destructive, nor does the cross-examination seem 
to me to bring out any palpable marks of falsehood 


STORY OF RAIN AND STORM 


Chaudhuri, however, makes two comments of a general character, 


which in his opmion tend to discredit the evidence of these witnesses as also 
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of those of the evening cremation itself One 1s that they make out a story 
of heavy ram on the night of the Sth May spread over a wide area all along 
the Cart Road and both above and below it, of rain at the Bazar, at Chandman, 
im Ferndale Road, at the Sanitarmm, and m the Bloomfield Tea Estate, down 
the way to Ghoom, but none of the rainfall records on which the defendants 
rely show any rain at Darjeeling on or about the Sth It is pointed ont that 
af there was such extensive rain, as 1s spoken to by these witnesses, ıt could 
not have escaped being recorded at St Joseph’s College or at St Panl’s, if 
not in the two disputed registers kept at the Mumicipal Office and the 
Botanical Gardens These rainfall records undoubtedly require consideration, 
and it will have to be seen how far they can be relied on or held to prevail 
against the positive testimony of the plaintiff’s witnesses 


The second criticism is that most of the witnesses who were called to 
speak to the evenmg procession or the evenmg cremation had not been 
mentioned by the plamtiff at any earlier stage, which Mr Chandhun considers 
very strange, specially, as he says, there had been at least three investigahons 
into the matter on behalf of the plaintiff prior to the suit, the first by a 
pleader named Mr Surendra Nath Mukherjee ın May or June 1921, the 
second in the Defamation Case of 1922, and the third in 1925 and 1926 by 
Mr Dwarka Nath Chakrayarti, an eminent vakıl of the Calcutta High Court, 
who for some time acted as one of its judges ‘The suggestion 1s that the 
Witnesses were afterwards improperly procured, though there 1s no trace of 
any such suggestion put to them im cross-examimation 


THREE PREVIOUS ENQUIRIES 


As regards the enqmry by Mr Surendra Nath Mukherjee, whom 
Mr Chaudhuri has been pleased to describe as the “father” of the plaintiff's 
tase, there 1s no evidence on the record of the nature or extent of it All 
that learned counsel is ım a position to rely on ıs a statement contamed in a 
letter of Ram Satyabhama Devi to J G Drummond, the then Collector of 
Dacca, dated 29th July 1922, ın which she says 


“Babu Surendra Nath Mukherjee, BL, an educated and respectable 
gentleman of Dacca had gone to Darjeeling and made enquiries about 
the alleged cremation, and lus impression 1s that the body of my 
second grandson, Kumar Ramendra Narain Roy, was never cremated ” 
(Ev 274), (Vol II, p 429, N 9-12) 


The enquines, such as were made at that stage, could not obviously have 
been exhaustive, nor could thev have been made in ven of any civil suit 


As regards the Defamation Case, it 1s pomted ont from Ea J, the 
plaintiff’s memorial to the Board of Revenue of the Sth December, 1926, that 
it was sought to prove in that trial that the bods of the Kumar was taken 
to the cremation ground at about 9 par on the Sth May (Vol III, p 98, N 3-6), 
but that only two witnesses were exammed who said that they had attended 
the cremation, Padmim Mohon Neogy and Joges Chandra Roy, while a third, 
Surendra Chandra Rov Chowdhury, was called to prove the coming of a 
messenger to the Sanitarmm at dusk to collect men for the funeral, and the 
return of the Samtarmm party from the sasan that very night at about 10 px 
with the report that the body could not be cremated owing to rain and storm 
(ibid, p 98, 1 29—p 99,1 11) This, m my opimon, cannot rule out the 
possibility of other witnesses equally competent to give evidence on the 
pomt, though not exammed m that case The Defamation Case was not 
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being tried out on the same scale as the present suit, and it may also well be 
that all available witnesses had not been or could not have been ascertained 
at that stage Further, 1t would be wrong im any case to identify the plaintiff 
with the defence in that tnal and make him responsible for all its proceedings, 
merely because the defence received some assistance from his party 


+ 

As to the enquiry by Mr Dwarka Nath Chakravartı, Mr Chaudhuri reles 
on the Statement ın the annexure to the memorial, Ex J, m which this 
gentleman ıs said to have held “a thorough enquiry into the matter 
extending over two years”, and examined a number of persons including those 
who attended the funeral (Vol IJI, p 106, W 17-25) Jn the list of such 
persons appended to the memorial there occur the names of only two of 
the evening cremation witnesses examimed m this case, Surendra Nath Roy 
Chowdhury (bid, p 111, tem No 55) and Padmini Mohon Neogy (sbid, 
p 112, stem No 39), and of another person cited but not examined, Sanjsb 
Chandra Lahin (bid, p 112, tem No 28) There 1s nothmg to show, 
however, that the memorial purported to give an exhaustve list of the 
persons known to the plaintiff to have gone to the evening cremation or 
heard about it, or of such persons who had been examined by Mr Dwarka 
Nath Chakravart: It ıs futile, therefore, to ask the court to draw an 
adverse inference agaimst any of the plamtiff’s witnesses from the non- 
mention of their names in the memorial 


. SUGGESTION OF PROCURING FALSE EVIDENCE 


Mr Chaudhuri next points out that im the sts of witnesses filed by the 
plaintrff ın the earlier stages of the case in 1930-31 and later, only three 
names were mentioned—Padmin1 Mohon Neogy, Joges Chandra Roy and 
Sanjib Chandra Lahiri, of whom only the first was called, and not the names 
of the other witnesses who were actually examined ın connection with the 
evening cremation, and he elaborates his point by referrıng to the manner 
in which these witnesses came to be produced in the course of the trial 


Sitanta Kumar Bagchi ‘was the first of such witnesses, examined on 
commission on the 26th June, 1932 (Vol 2, p 433), and then came Padmini 
Mohon Neogy, PW 655, who deposed im court two years later on the 
27th June, 1934 (Vol 8, p 249), merely proving the procession up to its 
arrival at the sasan 


Evidence as to the happenings at the cremation ground began agam 
with Kiron Chandra Mustafi, P W 941, called on the 26th September, 1934 
(Vol 10, p 383), who said that he had been approached for the first time 
to depose in the case only 20 or 25 days before (1b:d, p 385, 1 32) He gave 
the names of only two persons in the procession—Nanda Master and Bishu 
ahas Bisweswar he did not know if the former was still living, but the 
latter had come to Dacca with him (tbid, p 383, IL 37-41) 


This Bishu or Bisweswar Mukherj1, PW 944, was examimed the next 
day, and said that he had been served with summons at Dacca, and been 
approached by the plamtıff’s agent, Atul Roy, about two months ago (Vol 10, 
$ 398, H 13-17) Among the persons who attended the cremation he 
mentioned Kiron Mustafi (already examined), Sanjib Lahiri (already cited, 
though not called), and a boy named Suren Martra, besides Nanda Master 
(referred to by Kiron Mustafi) (bid, p 395, U 7-8, 11 and 20-22) He admits 
having discussed the points of his evidence with Kiron Mustafi at Dacca 
(ibid, p 398, IL 17-19) 
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The next witness to follow was Jatindra Chandra Chakravarti, P W 947, 
called on the 3rd October, 1934 He mentioned the names of lus elder 
brother, Basanta Kumar Chakravarti, Anukul Chatterj:, Sas: Babu alias Sasi 
Bhusan Bhattachary1 and Fakir Chandra Ray, as well as of Sitanta Kumar 
Bagchi and Sanjb Lahiri as beg among the persons who went to the 
cremation ground (Vol 10, p 419, ll 19-20, 23-24 and 36, and p 420, 1 13) 
He said he had seen the plaimtiff some 20 days before, and given a statement 
to the plaintiff's lawyers three or four days previously He had not mentioned 
the fact of his having gone to the cremation to anybody except to the inmates 
pf his house, because he ‘dared not talk about matters offending a Raja”, 
as he put ıt (ibid, p 422, Il 25-31) 


The next witness was Chandra Singh, P W 968, not supposed to have 
been mentioned by anyone previously He was called on the 28th November, 
1934, that 1s to say, about two or three weeks after the court reopened at 
the end of the Puja vacation which commenced that year on the 6th October 
He named only Kiron Mustafi as one of the cremation party (Vol 11, p 91, 
} 9), and said that he had been asked by Dr Upen Bose of Kalimpong to 
come aud depose 1n August or September, but could not do so as he was IHi 
before that nobody had spoken to hım on behalf of the plamtiff (bid, p 93, 
Il 32-39) 


The last witness called was Manmatha Nath Chowdhun, PW _ 986, 
examined on the 19th December, 1934, who, agam, ıt 1s said, had not been 
named at an earlier stage He mentioned Bishu Babu (Bisweswar Mukherji, 
PW 944), Sanjb Lain and Jatındra Chakravarty, P W 947, as having gone 
to the cremation ground (Vol 11, p 277, ll 3-5), as also Dhiren Mitra and 
Nripen Chatterj1, though he was not sure about these two (tbrd, 1} 9-11) He 
stated that after the last Pujas he had a talk with one Atul Guha, who on 
hearing what he knew said that he was a pleader for the Bhowal Kumar and 
asked lim to depose (bid, p 283, Il 20-24) 


As regards the witnesses named by the learned judge who merely saw 
the evening procession, only one Ranjit Singh, P W 940, was called before 
the Pujyah vacation, namely, on the 26th September, 1934 (Vol 10, p 379), 
the others bemg exammed on different dates between the 26th November, 
1934, and the 3ist January, 1935 (P W ’s 963, 966, 978, 980, 983 and 1023) 
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Mr Chaudhun’s argument from these facts amounts to saying that these 
witnesses should have been all available to the plaintiff from the outset, and 
as they were not, the irresistible inference must be that they all came to 
perjure themselves im the interest of the plamtiff, irrespective of 
the intrimsic character of the evidence they gave Frankly, I aim not much 
impressed by this argument, as im my opimion the fact of the plaintiff not 
having been able to trace ont these witnesses or ascertain their names until 
a late stage in the case 1s not after all such an improbability that ıt must 
be regarded with suspicion It might perhaps have been a matter for legi- 
timate comment, if having known about these witnesses from before, the 
plaintiff was still keeping them back from the court, tiil he could shape the 
evidence according to the exigencies of his case as they manifested themselves 
during the progress of the tral, but there is no foundation for any such 
assumption Mr Chaudhuri went the length of suggesting that the witnesses 
began to flow in on an indication of the court’s “favourable atmosphere”,— 
which I consider to be a most unmerited attack on the learned judge 
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Judging from the plaintiff’s conduct ın the case, I am fully satisfied that 
he was no more trying to procure false evidence of the evening cremation 
-than he mtended to suppress available evidence from the court 


It will be seen that quite early im the case the plamtiff through his 
witness Sitanta Kumar Bagchi had commutted himself to a list of at least 
ten persons said to have been present at the evening cremation (Vol 2, p 444, 
IL 13-15, p. 446, l 20-23 and p 455, Il 12-15), which he would not have 
‘done, 1f he was out to make a false case Of these, only three were dead, 
namely, Shamapada Haldar, Satis Chandra Roy and Kishor: Mohan Biswas 
(bid, p 444, 11 15-17) Of the remamıng seven, the plamtıff had cited Sanjib 
Chandra Lahiri, but did not call him, he had also cited Fakir Chandra Roy 
by a petition filed on the 26th February, 1931 (not printed), but this witness 
was got hold of by the defence to give a statement to a Magistrate on the 
19th September, 1932 (Ex Z (364), Vol II, pp 268-269), and thereafter to give 
‘evidence on commission on their behalf on the 16th October, 1932 (Vol 3, 
pp 1-15), which by the way illustrates the forces at work the plaintiff had 
to contend with He ıs also said to have cited Ram Das (Railway Guard), 
whose full name Sitanta Kumar Bagchi was unable to give (Vol 2, p 446, 
-| 28), but who, according to Mr Chaudhuri, ıs the same,man as Mohim 
Bhattacherjee examined in the Defamation Case Among the rest, the witness 
himself was one, and the other three were Sashi Bhushan Bhattacherjee, Bijoy 
vChakravart: and Satis Babu (Clerk, Gymkhana, Darjeeling), the first named 
being also mentioned by Jatindra Chandra Chakravarty (Vol 10, p 419, 
ll 23-24), but neither of these persons appears to have been cited or called 
by the plaintiff This clearly shows that the plaintiff was not going to conceal 
any names merely because he was not in a position to produce the witnesses, 
even his last cremation witness, Manmatha Nath Chowdhury, PW 986, 
named two persons who were not examined 


It should be clear now that when the learned judge, referring to the 
witnesses of the evening procession, said that he did not) propose to give 
their evidence ım detail, ıt was not because of any fear that their evidence would 
not stand the test of scrutiny It ıs wholly wrong to say, as Mr Chaudhuri 
wanted to do, that he merely numbered the witnesses and did not weigh 
them The learned judge believed them, and I hold that he had good 
-reasons for doimg so, but for the purpose of proving the mere fact of the 
procession, it would probably have been quite enough for the plaintiff to 
rely on the evidence of Padmini Mohon Neogy alone, coupled with that of 
the Maitra group and the other evidence given in support of death at dusk 


SEQUEL TO EVENING PROCESSION 


Death at dusk and an evenmg procession starting thereafter at about 
‘9pm from “Step Aside” being thus established, the next question to be 
considered 1s one relating to the sequel to that procession 


Was the body cremated? 


Given these two facts, and given also the admitted fact of a morning 
cremation, the answer to this question ought not to present any difficulty 
To my mmd ıt must follow almost with logical certainty that the evening 
cremation proved infructuous, whether the body taken out ım ‘the mormng 
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was or was not the same as had been carried to the cremation ground the 
previous evening If ıt was, the body must have been taken back to “Step 
Aside” im the course of the night, but st 1s agreed that this 1s not the case 
of either side ‘Lhe only other alternative must, therefore, be that the next 
morning’s cremation was carried out with another body, howsoever it might 
have been procured As to this, admittedly there ıs no affirmative evidence 
on the plamtiff’s side that st was not the body of the second Kumar, but 
there 1s positive testimony of the defendants to the contrary 


SUPPOSED IMPROBABILITY OF SUBSTITUTED BODY ` 
INVOLVED IN PLAINTIFF'S STORY 


Mr Chaudhur:s argument 1s that because the plaintiff’s case of death at 
dusk and an evening procession, coupled with the admitted cremation the 
next mormmg, thus imvolves as a necessary consequence such an extreme 
improbabthty, amounting almost to an impossibility, as that of the defendants 
having been able to obtain another body overnight for the morning cremation, 
the whole of the plaintiff’s story must be rejected on this very ground 


I am not at all sure that this 1s not arguing m a circle The impro- 
bability 1s undoubtedly there, but ıt 1s occasioned only by the plaintiff's 
admission of the morning cremation, and the very fact that he 1s prepared 
to face 1t by making this admission 1s by itself a circumstance which in my 
opimion tells very strongly in his favour If the plaintiff’s case was not true, 
is it at all probable that he should have taken upon himself this unnecessary- 
burden by admitting the morning cremation? It should be emphasised that 
a morning cremation with a substituted body ıs no part of his substantive 
case, and he does not rely on it for the purpose of proving the failure of 
the evening attempt, which m fact he seeks to establish by direct and 
uidependent evidence of the happenings at the sasan it should only serve 
to confirm the truthful character of such evidence that it entirely harmonsses 
with the conclusion which otherwise follows from the very fact of two succes- 
sive funerals purporting to be of the same person 


PLAINTIFF'S ADMISSION OF MORNING CREMATION 
WHAT IT MEANS 


As I have indicated before, the admitted existence of the morning 
cremation 1s certamly a factor which cannot be left ont im commmg to a 
decision on the plaintiff’s case of an evening cremation, but ıt only implies 
that 1f the morning cremation really related to the body of the second Kumar, 
then and then only would it destroy the plamtiff’s evidence as to the evenmg 
cremation I do not agree with Mr Chaudhurı that the mere admission of 
the plamtiff that there was a morning cremation ıs a fact gomg directly 
against the possibility of his case, on the other hand, as I have tried to show, 
this only goes to strengthen and confirm it To say that the morning 
cremation must be considered along with the evening cremation to come to a 
conclusion can mean no more than this that the evidence in support of the 
one must be weighed against that regarding the other, not that there ıs any 
mutial presumption ın favour of the defendants’ story of a morning cremation, 
which must necessan]y stand, 1f not rebutted by positive evidence on the 
plaintiff’s side showing that the body then taken ont was not that of the 
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Kumar To all vistble appearances the morning cremation no doubt purported 
to be that of the Kumar, and was generally understood to be so, 1n other 
words, ıt was “apparently real”, as Mr Chaudhuri put it, but it does not 
follow 1pso facto that what had the appearance of reality must have been 
the reality, merely because the plaintiff is unable to give affirmative evidence 
that ıt was not ın fact real The plaintiff in my opinion will have fully dis- 
charged the onus of proof that lies on him, by showing that the Kumar’s body 
was taken out for cremation in the evening, but could not be cremated, and 
once this ıs proved, 1t should be for the defendants to displace ıt by positive 
evidence on their side In other words, the true position as it strikes me 1s 
that ıf the defendants can satisfy the court by their evidence about the 
cremation of the real Kumar in the morning, then and then only will they have 
negatived the case of the plamtff Mr Chaudhuri says, you cannot first find 
the evening cremation and then displace the morning cremation by it, but by 
parity of reasoning, you cannot first find the morning cremation or assume 
1t to be a fact and on that ground seek_to destroy the evening cremation In 
point of fact, the learned judge, as was only to be expected of him, has dealt 
with the defendants’ evidence of the morning cremation on its own merits, 
as ıf death at dusk or the failure of the evening cremation had not been 
found at all (Vol 18, p 377, Il 23-28) The fallacy m Mr Chaudhuri’s 
argument lies ım the assumption that what the plaintiff admits to be only 
“apparently real’? 1s an admission of the reality itself, and that, the 
“apparently real’? must be taken as real, unless the party admutting ıt proves 
or explains why it should not be accepted as such 
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Z 
NOT AN INTEGRAL PART OF PLAINTIFF'S CASE 


Mr Chaudhuri tried to put his proposition in a simple form thus "uf 
you say that the body taken out ın the morning was the body of the Kumar, 
and do not give evidence that it was not the body of the Kumar, my 
evidence remains”, but such a conclusion is doubly wrong—first, because of 
the wrong premises on which ıt 1s based, for, the plaintiff has never said that 
the Kumar’s body was taken out in the morning, and secondly, because it 
assumes a morning cremation with another body as an imtegral part of the 
plainiiff’s case the burden of proving which hes on iim 


Mr Chaudhuri evidently set great store by this particular argument which 
he was never tired of repeatimg before us, but a little exammation will show 
that it betrays a confusion of ideas What are the respective cases,of the 
parties in the pleadings? In the plamt there is no reference whatever to 
any morning cremation in paragraph 2 where the Darjeeling part of his 
case 1s set out, the plaintiff merely avers that he (meanimg the second Kumar) 
was taken for dead and carried to the cremation ground,on the mght of the 
8th May, but that owing to severe ram and storm the persons who carried 
the body ran away from the sasan, leaving it there, and that as on returning 
later, they missed the body and were unable to find ıt out, they went away 
without cremating it (Vol 1, p 120) In answer to this, the defendants 
assert ın paragraph 14 of their written statement that the Kumar having 
died at about midnight, ıt was not possible to make necessary arrangements 
for his cremation at night, and that the next mornimg his body was taken 
out in procession and duly cremated (:bid, $ 174) In this state of the 
pleadings, ıt seems to be quite plain that all that the plamtiff has to do 1s to 
prove the fact of an attempted cremation in the evenmg which turned ont 
infructuous, while the defendants on their part are called upon to establish 
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the morning cremation alleged by them, which means their proving not only 
that a funeral procession left “Step Aside”? sn the morning, but that ıt left 
with the body of the second Kumar which was afterwards cremated ın due 
course 


Tt 1s_a fact that at the trial the plamtiff led evidence to show that there 
was a cremation procession from “Step Aside” in the mormmg, but all that 
was said about the body which was taken along im ıt was that it purported 
to be that of the second Kumar, not that it was his,—the first witness to 
speak to this, if I am not mistaken, bemg Jadu Lal Mullick, PW 113 
(Vol 5, pp 97-98), and then Swami Onkarananda, P W 603 (Vol 8, pp 93-100) 
among others All this evidence, therefore, amounts to no more than an 
adnussion of the fact of a mornmg cremation ıt was definitely not an 
admussion that it related to the bod} of the real Kumar 


~ ONUS ON DEFENDANTS 


A party to a sut 1s undoubtedly entitled to take advantage of an 
admission made by lus opponent, but ıt ıs elementary law that he may do 
so only to the extent to which ıt goes It follows accordingly that by reason 
of the evidence given on the plaintiff’s side, the defendants in proving their 
substantive case ın answer to Ins are merely reheved of the burden of 
adducing evidence of their own regarding the factum of the mormng 
cremation The burden of proving that the body was that of the Kumar will 
still be on them, and in my opinion they cannot hold themselves discharged 
from ıt merely because the plaintiff 1s not ın a position to establish affirma- 
tively the negative of their case The plaintiff’s evidence cannot be taken 
even as going near the fact of the Kumar’s body having been taken ont for 
the morning cremation, for ıt not only stops short of this, but defimtely points 
contiari-wise 


Supposing the plamtıff proved the evening cremation and sts failure, and 
no further, and no evidence was given on either side regarding the morning 
cremation, would his case about the non-cremation of the Kumar fail? 
Assurediy not How, then, could ıt be argued, merely because the plaintiff 
gave some evidence of a morning cremation, that the burden was shifted on 


to him to prove that the body taken out for that cremation was not that 
of the second Kumar? 


Under s 104 of the Indian Evidence Act, ıt might be said that if there 
were any other facts which were necessary to be proved in order to establish 
the evening cremation or its abortive sequel, the onus of proving such facts 
would be on the plaintiff, but to my mind ıt 1s not possible to contend with 
any semblance of reason that a morning funeral with a substituted body 1s 
such a fact As I have already pomted out more than once, this 1s not a 
part of the plaintiff’s substantive case as set out m his plait, and eyen 
though he has led evidence about a mornmg cremation, he does not rely on 
it at all to establish the case he has made, which he ın fact proves by other 
evidence regarding the meidents which happened at the cremation ground 
on the might of the 8th May 


DEFENCE ARGUMENT A PIECE OF SOPHISTRY 


With all respect, the whole of Mr Chaudhur’s argument 1s a piece of 
finely wrought sophistry which fails to carry conviction His next proposition 
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he thus formulates “sf you keep the two cremations in separate compart- 
ments and contrast the one version with the other, you will have to decide 
on the preponderance of probabuility”,'and he proceeds to say that on this 
question of probability, 1f the two cases are evenly balanced, the court shorid 
decide ın favour of the defendants But it seems to me that the question 
really reduces itself to one of balancing the evidence on the one side agamst 
that on the other, im which probability ıs no doubt an element to be taken 
into account On the other hand, the very improbability of the plaintiff's 
story,—indeed too fantastic for invention,—may be regarded as a factor telling 
strongly m its fayour 


i 
PROBABILITIES CONSIDERED 


An important circumstance which it 1s impossible to overlook in this 
connection 1s that this story ın 1ts essential features—that of rain and storm 
dispersing the attendants ım ali directions and thew mussing the body upon 
their return to the spot where they had left ıt, as also of its subsequent 
rescue by a party of sadhus—did not takë its rise for the first tıme for the 
purposes of the sut, or only upor the advent of the plamtff at Jaidebpur 
even if the plaintrff’s evidence of rumours to this effect having been current 
from after the return of the Kumar’s party from Darjeeling be discarded, the 
defendants cannot deny that there was such a rumour in 1917, as shown by 
Ran: Satyabhama’s letter to the Maharajadhiraj of Burdwan dated the 
3rd September of that year (Ex 2Z(33), Vol II, p 175)—mnot that the pre- 
valence of a rumour is evidence of the truth of its contents, or that the 
rumour establishes the truth of the plamtıff’s case The fact remains that the 
defendants are unable to give a satisfactory explanation of the origin of this 
rumour of 1917, beyond making a suggestion that ıt was the offspring of the 
disordered imagination of Akhoy Roy (Bepin Khansama, Vol 14, p 494, U 3-8, 
and Ra: Saheb Jogendra Nath Banerjee, Vol 15, p 444, 1 35—p 445, 1 3) 
it 1s not shown that the plamtif or any possible fore-runners of his had had 
anything to do with ıt Supposing, however, in favour of the defendants that 
this rumour furnished a background for the manufacture of the story with 
which the plamtiff came to court, the plamtiff, 1f his story was false, would 
still require for its support a fortuitous concourse of circumstances which ıt 1s 
difficult to imagine one could secure by sheer chance,—one, for mstance, bemg 
the existence of two sasans in use at the time m question, the new with a 
shed over it, but the old with none, 


If probabilities are to be taken into account, these are facts which cannot 
be altogether eliminated But be that as ıt may, ıt should not be forgotten 
that this ıs an appeal, and the burden of showing that the judgment appealed 
from 1s wrong hes upon the appellant, and to quote the words used by 
Lord Buckmaster in delivering the judgment of the Judicial Committee ın 
Nabakisho1re Mandal v Upendra Kishore Mandal, (1921) 26 CW N 322, sc, 
35 CLJ 116, “f all he can show is nicely balanced calculations which lead 
to the equal possibility of the judgment on either the one side or the other 
being right, he has not succeeded ” 
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PLAINTIFF'S EVIDENCE AS TO MISSING OF BODY 


The plamtff’s evidence regarding the events which' happened at the 
cremation ground on the night of the 8th May resulting in the return of the 
funeral party without burning the body may be now briefly referred to the 
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learned judge has given a very correct and succint summary of it (Vol 18, 
p 366, Il 4-19) It 1s not to be supposed for a moment that this evidence, 
if accepted, will carry the plamtiff the whole way on the Darjeeling part of 
his case, for the failure of the evening cremation would not necessarily show 
that the body which was taken to the sasan was still alive Even if life had 
not been extinct at the time the body was missed, 1t might still have perished 
thereafter, though it had escaped the funeral pyre as the learned judge 
himself puts it, the fact that the body was left at the sasan during the rain and 
storm and disappeared 1s no proof that it was alive (sbed, p 394, Il 10-12) 


The disappearance of the body from the cremation ground ıs, however, a 
fact whith has to be first established, and to this end, as stated above, the 
plaintiff has adduced substantive evidence which has now to be considered 


The body of direct evidence on the pomt comes from at least half a dozen 
witnesses, whose names have been already given and: who all deposed in 
court with one exception, namely, Sitanta Kumar Bagchi, examined on 
commussion more than a year before the commencement of the trial (Vol 2, 
p 433) The learned judge having seen and heard the witnesses has definitely 
accepted their testimony (Vol 18, p 376,1 19), though, as he says, the account 
they give, however consistent, sounds like a tale (bid, p 366, 1 20), which 
shows that he examined the evidence on the footing that the story was of a 
most unusual character He has also fully taken into account all the facts 
and circumstances which the defendants urged as tending to discredit the 
story 


It should be difficult, therefore, to interfere with the finding arrived at by 
the trial court mamly on verbal testimony given in court, unless on a’ full 
consideration of all the material, ıt ıs shown to be “clearly wrong”, to use 
the language of the Judicial Committee in Pu Ahsanullah Shah v Pir Zrauddin 
Shah, (1937) 41 CW N 624 


It does not ın my opinion detract from the weight of that finding that the 
learned judge has not specifically discussed the evidence, of each of the 
witnesses, as Mr Chaudhuri says he should have done This was hardly 
necessary, seeing that the testimony they gave was consistent and not 
contradictory im any material particular, and was assailed on certain common 
grounds each of which the learned judge considered at, length 


t 


SITANTA KUMAR BAGCHI 


To take first the evidence of Sitanta Kumar Bagclu, he was the earliest 
witness of the plamtiff regarding the evenmg cremation, examined on 
commission on the 26th and 27th June, 1932 (Vol 2, pp 433-467), and leaving 
aside discrepancies on non-essential points which seem to me only to confirm 
the truthfulness of his testimony, the story he gives corresponds in substantial 
details to the evidence of the other witnesses who deposed in court 


He was employed as a probationer at the Darjeeling Head Post Office ım 
May, 1909 and was putting up in the Postal Mess which was near the Post 
Office, along with 6 or 7 other postal employees whose names he gives (1bid, 
p 441, H 25-33) He heard the news of the second: Kumar’s death at the Mall 
at about 8-30 par from one of his fellow-boarders who reported that a gentle- 
man had come to their Mess to ask for men to carry the dead body to the sasan 
He did not remember who gave him the news (bid, p 444, ll 8-29), but appa- 
rently he got it from one Aswim Kumar Sen, PW 672 (Vol 8, pp 423-425), 
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who, ıt may be added, says he saw the morning procession the next day near 
one Kartik Babu’s clock shop on his way back from Jalapahar where he had 
gone the previous evening on an invitation to dinner at the house of the Palace 
Superintendent of the Raja of Dighapatia Mr Chaudhuri ıs wrong m saying 
‘that Aswini Kumar Sen 1s not mentioned by the witness he 1s im fact one 
of the 16 postal clerks whom he names (Vol 2, p 440, 1 28) On getting 
the news the witness hastened back to his quarters, had his meal, and then 
at about 9 or 9-15 pm, proceeded to “Step Aside” with two of his friends 
They met the procession as it was emerging from the house, and accompanied 
it to the cremation grotind It had started raining on the way, but the ram 
became heavier and was attended with storm after the procession reached the 
sasan They waited there for half an hour, but unable to bear the ram any 
longet, ran away for shelter which they found in a small tin shed more than 
a mile off, leaving the body at the spot where they had put ıt down More 
than half amongst them left for ther homes, but those that remamed 
returned to the cremation ground after the lapse òf over an hour when the 
rains had abated a little They were looking out for a suitable place for the 
funeral pyre, when a cry was raised that the body of the Kumar had dis- 
appeared A thorough search was made with the help of lanterns, but the 
body could ‘not be found, and the witness with his mess-mates and several 
others came back home heavily drenched ım the ram (bid, pp 433-437) 


The cross-exammation was first directed to show that he was not employed 
at the Post Office at the time, but he remaimed wholly unshaken (:b:d, 
pp 440-441) It was then sought to fix him regarding time, apparently in 
view of Padmin1 Mohon Neogy’s statement which he ıs said to have given in 
the Defamation Case ,to the effect that the funeral procession had left “Step 
Aside” shortly after 7-30 PM (Vol 8, p 251, 5-7) He was asked how long 
1t took to go from the Postal Mess to “Step Aside” and from “Step Aside” to 
the cremation ground (Vol 2, p 442,1 23—p 443, 1 5), or when he got back 
to his mess (tbid, p 460, Il 12-15), Questions were also put to him about the 
men whom, he had seen in the procession, and he gave 10 names which he 
could remember (ibid, p 455, U 12-16),—a point I have already dealt with 
Some inconsequential questions were also asked as to whether the dead body 
was tied to the bier or not, or there was any bedding on it, or whether the 
dead body .was wrapped up ‘with the bedding, or the bedding was on one side 
and the body on the other (:bid, p 447, H, 24-34), the object presumably being 
to test him by what Ram Sing Subha 1s supposed to have said in the 
Defamation Case (Vol 11, p 77, U 1-24) 
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SUPPOSED NEW CASE REGARDING SASAN 


The witness, again, was cross-examined about the cremation ground, which 
he said was situated below Chandmari and on the Tista and at the end of the 
Victona Falls, which sprang out from Kagjhora (Vol 2, p 436, Wl 2-4) 
Mr Chaudhuri made a great point that ın cross-examimation he stated that 
there was no fixed place for cremation at all, but that cremations used to 
be held wherever water was available from the waterfall (ibid, p 451, lL 18-19 
and 30-31) This, 1t was suggested, was a new and a false case which the 
plaintiff was making through the witness for finding some ostensible ground 
why the cremation party should not have gone to the new sasan, which had 
already been in use since August 1907, with a shed over it where they could 
easily have found shelter against the nclemencies of the weather Tt was said 
that the first case made by the plaintiff was that there was no shed in either 
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cremation ground, so that there would be no particular reason for preferring 
the new to the old sasan, which was ın fact much nearer, but that, as this 
case was demolished by the defendants proving that there was a shelter, as 
also a covered pyre, at the new sasan, the plaimtiff had to find some other 
excuse for avoiding this ground, and this he did through Sitanta Kumar 
Bagchi 

ait will be seen, im the first place, that the supposed new case imputed to 
the witness was not made by him in examunation-in-cluef, but elicited in 
cross-examination Secondly, he was the first witness on the plamntiff’s side 
regarding the evening cremation, and there was no question of the plaintiif 
making any case about the cremation ground at an earlier stage The only 
basis for Mr Chandhuri’s suggestion seems to be a statement ım cross- 
examination by the defendants’ earliest. witness of the morning cremation, 
Shyamadas Banerjee, exammed on commission more than a year before 
Sitanta Kumar Bagchi, which 1s supposed io give an indication of the plam- 
tiff’s case, and was to this effect ‘This 1s not true that in the month of 
May, 1909 there was neither any tim shed at that place, nor was there any 
spring” (Vol 1, p 260, ll 3-5) It ıs not at all clear that the question to 
which this was an answer was not directed merely to elicit from the witness 
something which might show the existence of a sasan where there was uo 
shed in May, 1909, the shed at the old site having been dismantled some time 
after May, 1907 (Ex 204, Vol I, p 112) Warher in his cross-examimation he 
had stated ‘‘Before the month of May, 1909, two years or one year or some 
months before—I had seen the said tin sheds for the first tıme” (Vol 1, 
p 259, ll 3-5) The sasan at the new site not having come into use before 
August 1907, and the shed on this site having been still under construction 
in July of that year (Ex 203, Vol I, p 115, 1 23-24), this answer might well 
have been taken to refer to the old site, and the later question put accordingly 
Thirdly, there will have been no pomt m the plaintiff trymg to deny the 
existence of the new sasan, or of the shelter there ın May, 1909 ‘Fourthly, it 
will be seen that the proceedings of the Darjeeling Hindu Burning and Burial 
Grounds Committee which show the dismantling of the old dilapidated shed 
and its re-erection on a new site with the same materials as far as possible, 
were produced by the defendants in March, 1933 through their witness 
R N Banerjee (Vol 3, p 109, 1 32—p 112, 1 8), examined on commission 
long after Sitanta Kumar Bagclu, who could not, therefore, be making a new 
case m anticipation of this evidence 


R N Banerjee, it may be observed, gave his evidence in direct negation 
of the records he produced (Vol 3, p 108, Il 11-22) 


“Q—Do you remember if there was or was not any shed in the 
cremation ground ? 

A —There was a shed there which I saw ın 1905 or 1906 and which I 
observed when I went to cremate the remains of Rai Bahadur Das, 
a medical practitioner at Darjeeling 


(DW 411, Anuplal Goswanu, also gave the year of death of 
Rai Bahadur Das as 1905 or 1906 (Vol 17, p 315, Ik 24-25)) 


Q —Was that shed in existence in the year 1909 when you went to 
cremate the dead body of the ‘second Kumar? 
A —It was exactly the same as when I first saw st in 1905 or 1906 


Q —Is the present cremation ground the same as where the body of 
the Kumar was taken for cremation? 

A —The grounds are the same, the place ıs the same, but ıt has been 
improved beyond recognition ” 
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A MEANINGLESS THEORY 


The present suggestion that Sıtanta Kumar Bagchi was making a new 
case regarding the ciemation ground was not put to the witness himself, and 
it 1s clearly an after-thought for which there is no foundation His evidence 
does not in fact bear the imterpretation which Mr Chaudhuri seeks to put on 
1t to support his meaningless theory It merely shows that there was no fixed 
site for the funeral pyre, or chita, as ıt ıs called ın Bengali there was only 
a small patch of flat or level ground, 6 or 7 cubits square, which he noticed 
(Vol 2, p 451, Wl 13-15), but cremations were not confined to this spot 
other sites might be selected according to convenience where water was 
available This 1s also what later witnesses of the plaintiff say 


Bisweswar Mukherjee, PW 944 (um cross-exammation) ‘There was no 
marked site or anything, people chose whatever spot they found convenient” 
(Vol 10, p 397, Il 23-24), Jatmdra Chandia Chakravari, PW 947 “At the 
sasan there was no fixed spot for the pyre” (Vol 10, p 420, 1 10, see also 
anid, p 422, ll 12-14 for further confirmation of the evidence), Manmatha 
Nath Chowdhuiy, PW 986 ‘In the old sasan there was no marked site for 
pyres” (Vol 11, p 283,1 1) By sasan would naturally be meant the whole 
of the surrounding area, and not merely the square plot, as 1s made clear by 
Sitatita Kumar Bagchi himself (Vol 2, p 452, Il 4-14) 


In my opimion, there was no change of case at all made by the plaintiff 
by this evidence, as suggested by Mr Chaudhuri, in view of the defendants 
disclosing the existence of a sasan with a shelter at a new site which could 
no longer be denied the existence of such a sasan was not ın fact put to 
the witness Moreover, the plaintiff does not rely on this evidence at all as 
an explanation why the cremation party did not proceed to the new 
cremation ground 


QUESTION OF ROUTE 


Mr Chaudhuri next calls attention to Sitanta Kumar Bagchi’s evidence 
regarding the route followed by the evening procession, which he says points 
to the'Thorn Road route, and not that by the Commercial Row and Lloyd 
Road The key to the route ıs said to he in the location of the old Cutchery 
Building which was below “Balen Villa”, the residence of Mahendra Nath 
Banerjee, the Sentor Government Pleader, where defendants’ witnesses R N 
Banerjee' and Geeta Devi were both staymg ‘This is admitted (vide Kiron 
Chandia Mustafi, Vol 10, p 384, Il 15-19) It may be pomted out that the 
only importance of the route is ‘1m connection with the morning procession 
in which Geeta Devi is supposed to have seen R N Banerjee, as ıt passed 
along the road in front of Balen Villa, which would establish the participation 
of this witness in the cremation that day (Vol 3, p 160, Il 21-26, p 164, 
U 12-13 and p 166, Il 5-8) Sitanta Kumar Bagchi, however, had nothing to 
do with the morning procession In any case, 1t cannot be supposed that he 
was being cross-examined about the route of the evening procession in order 
to elicit from him im anticipation a likely confirmation of the mornmmg route 
which Geeta Devi would be afterwards speaking to, though ıt was not known 
. hay tme what the plaintiff’s case regarding the ronte was or was gomg 
o be 
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Sitanta Kumar Bagchi was asked 


“Q—By what route did you go to the cremation ground commg ont 
from the “Step Aside’’? 


A —We reached the cremation ground by passing along the Chowrasta, 
Market, Chandman, Sanitarmm- (L J), Kagyhora” 


(Vol 2, p 448, I 18-21) 


This 18 perfectly ambiguous Earlier, he had been asked what route should 
be followed 1f one had to pass the Postal Mess, going from “Step Aside’? to 
the cremation ground, and he said there were many routes, and the one 
by the Postal Mess would be a circuitous one (ibid, p 442, N 25-28) Later, 
he said that one could go to the cremation ground, crossing one side of the 
Mall and passing by the side of the Observatory Hill (btd, p 443, U 6-7), 
but this again is quite imdefinite Asked, however, as to where the crowd 
in the procession increased, he mentioned the Old Cutchery Building as one 
of the places where this happened (bid, p 449, Ul 21-23), which might 
suggest the Thorn Road route, but it need not, because people mught jom 
on the other route from the Cutchery Building which was only about 50 yards 
from the junction of Lloyd Road and Cart Road or from Chak Bazar, as 
the defendants elicited from PW 941, Kiron Chandra Mustafi in cross- 
examination (Vol 10, p 384, Il 21-23) He also mentioned Chandman and 
the L J Sanitarmm, but it is nobody’s case that the procession passed by 
these two places In any view, his statement might be no more than mistaken 
recollection on his part due to his idea of several persons having jomed 
the procession from the Old Cutchery Building (Vol 2, p 449, U 28-29) 
Be that as ıt may, this part of the evidence certanily does not establish that 
the witness was deposing falsely 


Another comment made by Mr Chaudhuri is that Sitanta Kumar Bagchi 
gives a story materially different from that of later witnesses in so far as 
they say that the cremation party set out searchmg for a site for the pyre 
on reaching the sasan, while he says that they were looking for a site on 
their return from the shelter after the rams had abated {Vol 2, p 436, 
I 34-35) Obviously, however, there 1s no inconsistency here, as the witness 


nowhere states that they did not look for a site on their arrival at the 
cremation ground 


It 1s not necessary to examime the evidence of this witness any further 
he was a responsible Government officer in the grade of Rs 140/- a month 
at the time he was deposing (bid, p 466, 1 4), and a recipient of gold 
and silver medals and certificates as a reward for Field Service rendered 
mm 1918 in France, Egypt, Asia Minor, Syria, Turkey and Russia during the 
last Great War (sbid, $ 433, 1 25-30) he 1s not shown to be a partisan 
witness at all In my opimion, Mr Chandhun has wholly failed to point 
out any discrepancies or amprobabilities, inherent or otherwise, in hus 
evidence which should discredit lim, or to advance any valid reasons for 
holding that the learned judge was ‘‘clearly wrong” in accepting his 


testimony 
OTHER WITNESSES OF EVENING CREMATION 


As regards the other witnesses of the evening cremation, as already 
stated, they were all examined in court, and the learned judge had the 
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opportunity of observing their demeanour ın the box, and ın my opinion, 
the appellate court should not, m the absence of strong and convincing 
grounds, disregard the view expressed by the trial court as to the credibility 
of ther evidence I hold that no such grounds have been established 
before us 


6 


i KIRON CHANDRA MUSTAFI 


Kiron Chandra Mustafi, PW 941 (Vol 10, pp 383-386), 18 a retired 
tea-planter who lived at Darjeeling for 34 years, haying been Assistant 
Manager of Bloomfield Tea Estate from’ 1900 to 1928, this bemg a garden 
situated about a mile from the railway station on the way to Ghoom (:bid, 
p 383, U 1-20 and p 385, Wl 13-15) He accompanied the evening process- 
ion, that being his only visit to the Darjeeling sasan, which, if only on 
this ground, he might be well expected to remember (sbid, p 383, Il 21-22) 
Mr Chaudhuri ridicules him as a “chance processionist”’, who as a Kayastha 
would have no busimess to attend a Brahmim’s funeral, forgetting that such 
a test would disqualify many of his own witnesses of the morning cremation, 
and ıs in fact repudiated by some of them His evidence 1s that he went, 
because people were being called and a sufficient number had not gone 
(ibid, p 383, II 24-28), on which pomt there was no cross-examination He 
gives the route as that. by the Commercial Row, though he 1s not sure 
about it (sbid, p. 383, ll 34-36) He speaks to the ram and storm, and to 
his running away "for shelter with sıx or seven others to a shed near a 
slaughter-house where they waited for about an hour or so till the rain had 
abated (:b1d, p 384, ll 1-6) The shelter was a quarter of a mile off (bid, 
p 384, | 40) On returming to the sasan they missed the body, but he 
came away after a few mmutes, as he had a long way to go (tbid, p 384, 
dl 10-11) Some 15 people remamed there when he left (:bid, p 385,1 11) 
A pont made by Mr Chaudhuri was ree he did not ask subsequently 
whether the body had been found (mbid, 385, 1 12), but he made a 
significant statement that he heard the body had been, cremated (:bid, 
p 385,1 26), and ın. re-examination he made it clearer by saying “I thought 
that the same body had been found and cremated” (:bid, p 386, 1 10) 
Apparently, the staging of the morning procession did not fail to produce 
the desired result 


BISWESWAR MUKHERJEE 
f 

The next witness 1s Bisweswar Mukherjee, PW 944 (Vol 10, pp 394 
399), who was im service ın the Deputy Commussioner’s Office at Darjeeling 
from 1899 to 1907, and then at Kurseong at the office of the Jomt Magistrate 
from 1907 to 1914 (bid, p 394, lIl 15-18) He speaks about a feast at 
Kurseong on a Sunday, following the sadh of the Raja of Kakina He 
went up to Darjeeling the previous evening to bring down a musical party 
to Kurseong for the occasion the next day from the Hindu Public Hall 
Amusement Club (:b:d, p 394, IL 38-40) At the Club he heard about the 
death of the Kumar of Bhowal, and at the request of Sanjib Lahir1 whom 
he met there, agreed to go to the cremation Sanyjib Babu and he actually 
put their shoulders to the bier on and off on the way He also mentions 
the Commercial Row route (ibid, p 395, Il 1-20) He did not wait long at 
the sasan, but came away after puttmg down the body there, partly because 
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he had to return to Kurseong the next morning and partly because the 
weather was threatening (b:d, p 395, Il 24-26) The followmg mornmng 
he went back to Kurseong with a large number of people from Darjeehng, 
among whom he mentions R N Banerjee (bid, p 395, U 33-37) He says 
he had been to the old sasan once in 1901 or 1902 when there was a shed 
there in a dilapidated condition, but he found none “on the present occasion 
(bid, p 396, ll 8-10) There ıs nothing ım the cross-examination which 
affects the evidence Mr Chaudhun, as usual, calls hım „a chance witness, 
but the Kakina ssadh 1s admitted, and lus connection with the Amusement. 
Club, of which he was Assistant Secretary while he was at Darjeeling, ıs 
again a fact which could not be, and was not, disputed in cross-examumation 
If this was false evidence, the witness might easily have stayed on at the 
sasan much longer than he did ıf only to lend pomt to Mr Chandhuri’s. 
suggestion as to the plaintiff’s craving for ‘‘corroboration’s crafty aid” 


JATINDRA CHANDRA CHAKRAVARTI 


As for the next witness, Jatindra Chandra Chakravartı, PW 947 
(Vol 10, pp 418-424), he ıs a man of Solaghar ın the district of Dacca, 
where the husband of defendants’ witness Jagat Mohini Das: ıs also supposed 
to have had his home, Rajanı Kanta Chakravarti bemg the name she gives 
of her husband (Vol 1, p 281, H 12-13 and p 284, WU 34-35) The witness. 
was at Darjeeling from 1904 to 1933, and was staymg at the house of his 
sister’s husband Rajkumar Kusari, since deceased, his sister bemg Susila 
Sundari Devi, mow an old lady of over 60 years, who and whose son 
Sailendra Kumar Kushari have both given evidence to corroborate his story 
as PW 1016 (Vol 11, pp 516-521) and PW 1140 (Vol 11, pp 329-333), 
respectively In 1909 the witness was employed in the Municipal Office at 
Darjeeling, and he remembers having seen the second Kumar there on three 
or four occasions during the latter’s visit in that year (Vol 10, p 418, 1 37 
—p 419, | 15) He heard the news of the Kumar’s death at about 7 or 
7-30 PM, and at the suggestion of his sister’s husband went over to “Step 
Aside” with his elder brother Basanta Chakravarti (since dead), to assist 
in the cremation He found there several persons whom he knew, among 
whom he remembers Anukul Chatterjee, Sasi Bhusan Bhattacharjee and 
Fakir Chandra Roj,—the last two names, it will be remembered, having 
been mentioned by Sitanta Kumar Bagchi along with others (tbrd, p 419, 
ll 22-24) He also met Sitanta Kumar Bagchi in the procession (:bid, p 419, 
l 36), which he says went by the Commercial Row route He speaks to 
severe storm and rain breaking out within a few minutes of their arrival 
at the sasan, ım consequence of which five or six of them, including his. 
brother, Anukul Chatterjee and Sanjib Lahiri, ran up and “took shelter ın 
a slaughter-house above,” which had a shed (ibid, p 420, Il 6-15) They 
waited there for about an hour, and then went back to the sasan, only to 
find a number of persons running about with lanterns, lookimg for the dead 
bod} which was said to have disappeared They jomed ın the search, but 
after 10 or 15 minutes they came away drenched m the rain, but several! 
people stayed on (tbid, p 420, Il 15-24) Next day he was due to go to 
Kurseong for the Kakina siadh, but was unable to do so, as he was suffering 
from the effects of lis experience overnight In the afternoon he heard 
that the Kumar’s body had been cremated, which appeared to be strange, 
but he thought the body had been recovered by those who had remained 
behind (:b:d, p 420, Il 25-30) He denies that Jagat Mohim is the wife of 
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Rajyam Kanta Chakravarti of Solaghar, whom he knew, as he was his family 
priest (shed, p 421, ll 5-15) 


The evidence of the witness 1s challenged, first, because he did 
not enquire the next day how the body had disappeared, but he 
explams that he did not do so, as he knew this to be a fact (:bid, 
p 421, | 29) When he found the corpse gone, he was of course ‘“dumb- 
founded with surprise’? (sbid, p 421, 1 42) Secondly, his reaction on 
hearing about the cremation of the body the next day is said to be 
“extraordinary”, but he states quite frankly that he thought that the body 
had been recovered after he had-come away from the sasan, and did not 
think it necessary to make any further enquiry (tbtd; p 422, Il 7-10) ‘There 
was ın fact no further enquiry to make, as the Kumar’s own people left the 
station the very next day Another comment made against this witness 1s 
that he said he took shelter in a slaughter-house, but this would be incorrect, 
only if he meant the new slaughter-house, which, however, he did not do, 
and ıt 1s not even suggested im cross-examination that he did, the cross- 
examination bemg solely on the pomt how many minutes’ ascent the shelter 
was from the sasan (thid, p 424, 11 8-10) The question of the slaughter- 
house which 1s supposed to destroy the evidence not only of this witness, 
but also of the next witness Chandra Singh, PW 968 (Vol 11, pp 84-94), 
and on which Mr Chaudhuri has laid considerable stress, will have to be 
considered more fully later on 


CHANDRA SINGH , 


Chandra Singh is a hillman, who, as the learned judge indicates, gives 
lus story of the happenings at the sasan in graphic detail (Vol 18, p 366, 
ll 17-18) He is a Government pensioner, who was Record Keeper in the 
Depnty Commussioner’s office at Darjeeling, and has an income of Rs 5,000/- 
to Rs 6,000/- per year from landed properties, for which he pays Rs 600/- 
as land revenue (Vol 11, p 84, Il 11-16 and p 94, Il 1-7) In 1909 he was 
attached to the Kalimpong Khas Mahal office, but came to Darjeeling towards 
the end of April in the course of his official duties, and was staying at his 
house ın Bhutia Bustee, which is some distance below “Step Aside” down 
Rangit Road (sbid, p 85, ll 1-13) He got the news of the Kumar’s death 
from two Bengalee Babus of the Engineer’s office between 7-30 and 8 pm at 
or near the gate of “Wigwam”, and went over with them to “Step Aside” 
which was close by, as they asked him to go (ibid, p 85, U 33-40) He got 
to the upper storey by the sloping path, and saw there a dead body ın a 
small room lying on the floor, covered with a white sheet (1bid, p 86, Il 1-9) 
He identified the room as Room No 5 where Ram Sing Subha had also seen 
the body ‘The witness accompamied the funeral procession to the sasan, 
passing along the Commercial Row route (tbid, p 86, H 26-38) They went 
to the old sasan and not to the new, as he says the party carrying the body 
were “dead tired” and the road to the new sasan was “very bad” (bid, p 87, 
Il 1-4) Setting down the body on a small plot here, they started looking 
out for a suitable site for the pyre when it began to rain very heavily They 
got wet and ran for shelter, and some 10 or 15 of them found it in the 
slanghter-house which they had passed on their way to the burning ground 
(bid, p 87, Il 6-12) After the ram stopped, they got back to the sasan and- 
saw a number of people with lanterns looking out for the dead body ‘Where 
1s the dead body ? Where is the dead body?” they cried (:brd, I 16-19) He 
got frightened, as supposing the dead man had come to life and returned 
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and touched him, ıt would mean his having to stay on the spot for 13 days 
(bid, p 87, lt 19-21),—a queer explanation, as ıt would strike us, but not so 
perhaps for a bilman with his quaint beliefs ,and superstitions about the 
supernatural He hurried back home, purified himself by a bath and went 
to bed Next day he got up very late with a chill He had been to the sasan 
before this ın 1902 to cremate his aunt when there was an old shed there 
(ibid, p 87, I 28-30) The maim reason why his evidence 1s sought to be 
discredited 1s hus reference to the slaughter-house, and also because he said 
that Morganstem’s house “Rosary” did not exist there ım 1909 (sbid, p 88, 
ll 1-3) The suggestion 1s that he was procured by Upen Bose, who 1s said 
to be a relation of Digendra Ghose (bid, p 93, I 32-39), the latter being 
presumably the same man who was President of the Bhowal,Taluqdar and 
Proja Samit: (Vol 18, p 108, ll 27-80) It ıs not clear, however, why or 
how the witness, quite a respectable person, ın no way connected with the 
plaintiff, should or could have produced a story ım such circumstantial 
detail out of his imagination 
t 


MANMATHA NATH CHOWDHURY 


The last witness ıs Manmatha Nath Chowdhury, PW 986 (Vol 11, 
pp 276-283), sole proprietor of the Darjeeling Motor Service, quite a big 
concern dealing in the sale and hire of motor vehicles, paying annually 
nearly Rs 2,000/- as motor tax and enjoying the patronage of Government 
One of his brothers 1s ın the Imperial Service posted at the Alipore Test 
House He came to Darjeeling in 1899 to take up service in the Planters’ 
Club where he was drawing Rs 210/- per month when he left it ın 1924 to 
jo the motor business, and has been residing there ever since (tbid, p 276, 
Wt 11-26) News of the second Kumar’s death was received by him at 
about 7-30 pm so far as he remembers, through a telephonic message from 
Sanjib Lahırı who asked him to come over for cremation (:bid, p 276, 
UW 29-32 and p 280, Il 18-19) Durmg the hearing we obtained from the 
office of the Post Master General, Bengal and Assam, a list showing the 
telephonic connections on the Darjeeling Exchange in 1909, which was marked 
by consent as an exhibit ın this court, Ex P M B B (1), on the 26th June, 
1939, and ıt shows that there were only five connections of which one was at 
the Planters’ Club, the other four beng one at the Gymkhana Club, one at 
the Deputy Commussioner’s office, and two at the Maharajadhiraj Bahadur of 
Burdwan’s house “Rose Bank” The witness was one of a set of young men 
at Darjeeling who considered it their duty to volunteer their, services at 
cremations, the sons of Mahendra Nath Banerjee including R N Banerjee 
being admittedly in this group (:bid, p 276, 1) 33-34 and p 282, Il 16-19) 
This naturally made him a frequent visitor to the sasan, and Mr Chaudhun 
tauntingly described him as “the hero of a thousand cremations”, because he 
said that he had cremated “some 2000 or 4000 bodies” (bid, p 282, ll 4-5), 
which counsel chose to take literally, forgettmg that this was no more than 
the familiar way of a Bengalee for saying that he had taken part ın innumerable 
cremations From the account which the witness gave of the two sasans, 
Mr Chaudhur: went the length of suggesting that he could never have‘ gone 
to the Kumar’s cremation, as 1f after admitting having taken part in so many 
cremations, he was likely to blunder ın his description of mere physical 
features The fatal mistake he made 1s supposed to he in his statement 
“Tt 1s difficult to say 1f the new and old sasans are on the same level—but the 
new sasan might be slightly higher” (:b:d, p 279, U 21-23) Earher im his 
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evidence he stated as follows —‘‘We took the body to the old sasan In those 
days ıt was difficult to go to the new sasan at night as one had to get down 
into a jhora and then to get up to the other side (witness shows by his hand 
descent and ascent down and up the sides of a hora)” (bid, p 277, Il 16-19) 

All this was in his examination-in-chief, and not a word was put to him in 
cross-examination to suggest anything to the contrary Not to be able to state 
the relative levels of the two sasans ıs no indication of false evidence even 
Manmohan Sen Gupta, PW 960, who was Assistant Secretary of the Hindu 
Burial and Burning Grounds Committee at the time, and who admittedly made 
the plan of the new sasan in 1907 for sanction to the proposed constructions 
(Ex 202, Map No 2, Book of Maps) and knew the topography of the place 
well, giving evidence before this witness, said “I can’t say whether the 
old sasan ıs relatively lower than the new sasan”, though he added that "to 
go to the new sasan by (the old) Sudhir Kumari Road one goes continuously 
downhill” (Vol 11, p 37, Il 7-9) The witness stated quite correctly that the 
old Sudhir Kumar Road along which they took the corpse was a difficult 
road, and at pots two people could not go abreast (tbid, p 277, Il 21-22), 
and further said that the new Sudhir Kumar Road did not exist in 1909 
(bid, p 279, U 5-7), a fact which the defendants could not deny He did not 
remember having seen any shed in the old sasan (:bid, p 283, I 2-3) He 
found ıt difficult to say when the new sasan came into use (tbid, p 281, ll 39-40), 
but his evidence ıs that dead bodies would be cremated in the old sasan until 
the new Sudhir Kuman Road was made, though the new sasan would be 
occasionally used during the day, as happened in the case of Mahendra Nath 
Banerjee, Government Pleader (:bid, p 279, ll 8-14), his first visit to the new 
sasan being on, that occasion (:btd, p 281, ll 40-41) The witness gives the 
same story as the others regarding the evemmg procession from "Step Aside” 
which he jomed at the Chowrasta Junction, and accompanied along the 
Commercial Row route He did not stop long at the sasan, but came away 
within a few minutes of his arrival, as many other people were there and his 
presence was ,not necessary (tbid, p 280, N _ 22-24) he was gomg to the 
Kakina siadh,the next morning (sbid, p 278, l 7) It had started raining 
when hergot to the sasan; and he encountered heavy rain on his way back a 
httle below Morganstein’s garden, which compelled him to take shelter in 
a shed there for half or three quarters of an hour (bid, p 277, UW 31-33), 
it was probably a mals shed (sbid, p 281, ll 22-23), and was situated near 
the site of the present slaughter-house, which, however, did not exist there 
then, though probably there was a slaughter-house below (bid, p 277, Il 34-38) 

He heard the next day about the missing of the dead body during the mght, 

and also about another cremation the following morning (:bid, p 278, ll 30-39) 

In his examimation-in-chief he gives the mformation that there was a ram- 
gauge in the gardens of the Planters’ Club, and that a record used to be kept 
here of rainfall and temperature “ The record 1s not forthcoming, but the 
witness speaks of a visit of two Bengalee gentlemen to the Club about 2 or 3 
years before he left his service there, who are said to have taken away one of 
the ' ramfall registers from the Secretary Mr Trim (wrongly printed as 
Mr Tun), which they did not return so far as the witness knew (thid, p 279, 
ll 24-38) The Secretary ıs said to have imitialled a particular page in the 
book which was pointed out to him by the persons who called for it, and who 
took it away after giving a receipt for the same (ibid, p 283, I 9-10), which 
it 18 said was preserved but has not been produced Reading the evidence of 
the witness as a whole, I am unable to say that ıt bears any such obvious 
marks of falsehood that ıt must be rejected 
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In judging the oral testimony of these witnesses, I do not think ıt would 
be right to exact meticulous accuracy ın regard to details, nor will it do to 
attach undue importance to small discrepancies between witness and witness, 
but legitimate allowance must be made for lapse of time, seeing that they are 
speaking from iecollection nearly 25 years old and if this 1s done, I see no 
teason whatever why the story they relate should not be accepted as sub- 
stantially true, however strange it may appear to be 


GENERAL ATTACK ON THE EVIDENCE 


The defendants have, however, urged certain considerations of a general 
character as tending to falsify the whole of this body of evidence, winch it 
will be now necessary to examine 


They first emphasise the improbabilities of the story, and then say that 
ın point of fact there were no huts or sheds, much less a slaughter-house, 
where any of the cremation party could have found shelter, nor was there 
any rain or storm that mght 


ALLEGED IMPROBABILITIES OF THE STORY 


As regards the improbabilities, ıt 1s first said that ıt would be “unnatural” 
and “grossly inhuman” to leave the body ın the ram and run away for 
Shelter But supposing for a moment that the processionisis were overtaken 
by a sudden burst of heavy ram and storm at the old sasan, what should 
have been the correct conduct on their part which would not lay them open 
to a charge of ‘unnaturalness” or “gross inhumamty”? Should they still 
have run about hither and thither with the charpoy over their shoulders, or 
carried it to a shelter which they did not yet know where to find, or should 
they have left somebody at the spot to keep vigil over the body til the others 
returned? Would there be any point in their doing so? None of them had 
the gift of prophetic vision to have been able to foresee the danger to be 
guarded against, and the dead did not require the same protection from the 
weather as the hving So long, therefore, a$ no disrespect to the ‘deceased” 
‘was intended, and so long as there was no question of abandoning the “dead” 
body to 11s fate, one fails to see either improbability or impropriety in the 
rae of those who ran away, expecting io return as soon as the ram 
held o 


The evidence does not show that the cremation party all left the body 
simultaneously if any of them, therefore, were to be held to blame, it could 
be only those who were the last to leave, and it 1s not shown who they 
were Sitanta Kumar Bagchi says ‘When I found 2 or 4 persons going 
upwards, I with my 3 friends began to run upwards” (Vol 2, p 458, Il 10-11) 
His idea was that all those who had gone to the cremation ground left ıt 
“I do not think anyone stayed there” (bid, 1 16-17), but this does not imply 
that they all left together Kiron Chandra Mustafi says ‘7 or 8 of us came 
away among others” (Vol 10, p 384, Il 3-4), and then ın cross-examination 
“I cannot say if all ran away from the sasan or if any remained, I did not 
enquire 1f any member of the family remained when I ran for shelter, 
some people were on the sasan still, but I saw some people also leaving the 
sasan, but I cannot say if any did not leave at all’! (bid, p 384, IL 35-40) 
On returning from the shelter, he did not ask who had remamed in the 
sasan (ibid, p 385, Il 8-9) Jatmdra Chandra Chakravarti speaks only of 
5 or 6 people including himself running up and taking shelter in a slaughter- 
house (Vol 10, p 420, Il 11-12) Chandra Singh says “I ran for shelter— 
and running and falling and stumbling, I had no time to see if any stayed 
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on at the sasan”? (Vol 11, p 90, H 25-27), and he speaks of ‘some 10 or 
15 people only” who sought shelter including umself (1b:d, p 87, IL T1-12) 
Mr Chaudhuri’s objection, therefore, seems to be utterly pomtless 


' 
, OLD VS NEW SASAN 

It ıs next asked why the cremation party should have gone to the old 
susan, and not to the new, specially as the weather was threatening, and 
admittedly they had with them Sanjib Chandra Lahin, Assistant Secretary 
of the Hindu Burning and Burial Grounds Committee, who might have been 
expected to guide them to the new sasan where there was a proper shelter 
The answer is—the night was dark (Sitanta Kumar Bagchi, Vol 2, p 447, 
l 29), the old sasan was nearer, the new one was more than a furlong away 
and the road to 1t was difficult with a jhora interceptmg it, and it had 
already started raimmg, so that even ıf the new sasan was their objective, 
they could not avoid being thoroughly drenched before they got there The 
very condition of the weather which ıt 1s suggested should have taken them 
to the sheltered sasan might have been the reason for detaining them at the 
other place, without a shed as ıt was 


It 1$ now admutted before us on both sides that'the new sasan came into 
use in August, 1907, but the new Sudhir Kumar: Road which gave easy access 
to ıt was not constructed until some time in 1912 The plaintiff’s evidence 
is that the old sasan would, however, still be in use, and though the defendants 
attempted to prove the contrary, mm my opinion, the attempt has failed, as 
‘will be shown presently It ıs also now admitted that there was no shed in 
the'old sasan ın 1909, but there was one at the new, constructed partly with 
the matenals of the old' after 1t had been dismantled The learned judge 
has given a fairly correct summary of the proceedings of the Hindu Burning 
and Burial Grounds Committee which really establish these admitted facts 
beyond the possibility of dispute (Vol 18, p 370, 4 27—p 371, l 26) 


It 1s significant, however, that at the tral defendants would not admit 
at first ether the existence of two cremation grounds or the fact that there 
was no shed standing at the old’ sasan in 1909 (see plaintiff's petition of the 
22nd December, 1934, Vol 11, p 296, para 4) Their suggestion at the earlier 
Stage of the case apparently was that there was only one cremation ground 
and that provided with a shelter, so that this fact alone would be enough to 
destroy the plamtiff’s story If the evenmg processionists carried the body 
to such a place for cremation, there would obviously be no, occasion for any 
of them to run away even in rain and storm, and if the body was not left 
unattended, ıt could not possibly have disappeared 


CHARGE OF “BIAS” AGAINST THE JUDGE 


Such a case could not, however, be supported for a moment in the light 
of the facts disclosed by the defendants’ own documents, particularly the 
proceedings of the Hindu Burning and Burial Grounds Committee referred to 
above, which, as stated, they produced through their witness R N Banerjee 
Lest perhaps it might reflect on ther unwavering regard for truth and for 
nothing but the truth which Mr Chaudhun claimed for his chients, he 
indignantly repudiated the suggestion that this was their case at any stage 
He went the length of accusing the leatned judge of “bias”, because of his 
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saying that “a most determined attempt was made by the defendants up to a 
stage to show that the new sasan had always been the sasan, and the shed 
that stood there ın May, 1909 had always been there” (Vol 18, p 370, ll 12-14) 


In order to see where the truth lies, one has, however, only to read the 
evidence of defendants’ own witness R N Banerjee already quoted (Vol 3, 
p 108, U 11-22), which was to the effect that the sasan he saw ın 1909 when 
he went to cremate the dead body of the second Kumar was the very same 
sasan he had seen in 1905, shed and all,—evidence, be ıt noted, as I have 
already pomted out, given in direct contradiction to the records which he 
himself produced Here was a member of the English Bar speaking, and 
speaking with no haltmg accents, and I cannot help remarking that 
Mr Chaudhuri: might well have reserved lis indignation for his own witness 
rather than for the trial judge 4 


NO CHANGE OF CASE ON PLAINTIFF'S SIDE 


On the plaintiff’s side ıt will be seen there was no change of case at all 
made regarding the cremation ground His case all along was that the sasam 
to which the body was taken in the evening had no shed ın ıt at the time, 
and he was never concerned to dispute the fact that there was a shelter at 
the new sasan His earliest witness Sitanta Kumar Bagchi definitely stated 
that there was no shelter (Vol 2, p 436, Il 14-15), and ın cross-examination 
he also indicated that the cremation ground was a kutcha, and not a pucca 
or brick-built one (:bıd, p 451, U 6-7) There was no suggestion ın cross- 
examination that there was a newly-built sasan with a pucca shelter It does 
not appear that the defendants’ commission witnesses like Shyamadas Banerjee 
or Rajendra, Nath Sett or Bijoy Krishna Mukherjee or Mohendra Nath 
Banerjee or any of the others who speak about the cremation ground, hinted 
at the existence of two sasans, one old and abandoned, and the other recent 
and in use It may be that there was no cross-examination of any of these 
witnesses from the plamtıff’s side to suggest the existence of the old sasan as 
distinguished from the new, but this is easily accounted for by the fact that a 
case of two sasans had not yet been made by the defendants A brief reference 
to the evidence of some of these witnesses may be given — 


(1) ServaMapas Banerjre (Vol 1) 
(p 258, U 26-27) ‘There was a pucca tm shed at that tıme in 


the cremation ground at Darjeeling where the Kumar’s dead body 
was burnt ” 


(p 259, Il 3-5) (m cross-exammmation) ‘Before the month of May, 
1909, 2 years or 1 year or some months before—I had seen the said’ 
tin shed for the first time ” 


(p 260, 1l 3-5) “This is not true that ın the month of May, 1909, 
there was neither any tin shed at that place nor was there any 
spring ” 


(2) RAJENDRA Naty Srrr (Vol 1) 

(p 302,1 31) “There was a tin shed in the cremation ground ” 
(3) Bijoy KRISHNA Muxurryer (Vol 1) 

(p 315,1 15) “There was something like a shed ” 


(p 320,1 42—p 321 il 1) “The tin shed was perhaps at a distance 
of 5/6 cubits from the pyre ” 
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(4) Monrnpra Nats Banrrjer (Vol 1) 


' (p 324, I 3940) ‘Sometimes on the hill-side, sometimes within 
something of the nature of a tin shed” 


(p 329, Il 1-2) “I distinctly remember that I saw that shed of which 
I have already said, at that tıme on the ‘cremation ground ” 


If I'am not mistaken, the first suggestion of a new sasan, which was a 
regular sasan, close to the place where the second Kumar's body ıs said to 
have been taken in the evening, was made in a definite form to plamntiff’s 
witness Bisweswar' Mukherjee, P.W 944 


“Q —Dıd you know then that there was then a new sasan called Hindu 
Cremation Ground? 


A—No 


I did not go to the sasan after 1909 I did not know then that 
xı quite close 'to at was a ‘regular sasan? On all occasions I went 
to the sasan, I went to the:one I went to im 1909 


Q—And there was no other? 3 
‘t  A—No” (Vol 10, p 397,1 14-21) 


The witness, 1t will be remembered, was employed ‘n the Deputy Com- 
missioner’s Office at Darjeeling only up to 1907 when he was transferred to 
Kurseong, and was not likely, therefore, to know about the re-construction of 
the sasan at, the new site which commenced only in the latter half of that 
year Os 1 s" ' f 
The next witness of the evening cremation, „on the plamtiff’s side was 
Jatmdra Chandra Chakravarty, 'P W 947, (Vol 10, pp 418-424), but not a 
word was put to him in cross-examimation about, there being a new sasan 


` DEFENDANTS’ CASE OF A SINGLE SASAN ' 
‘+ It might be mteresting.to pomt out here that an attempt was made to 
elicit from an earlier witness of the plaintyff Madhusudan Mukherjee, PW 807 
(Vol 9, pp 316-318), on the Strength of a supposed previous statement of his, 
that there was only one cremation ground ‘for the Hindus down the 
Kagyhora’ ’ The otiginal- of this statement which appears to have been recorded 
m July, 1921 by a Deputy Magistrate at Patna ın connection with the Lindsay 
enquiry, ‘was forwarded by the District Magistrate, Patna, to the Collector 
of Dacca at the time, as can be seen from the correspondencé printed at 
Pp , 210-212 of the Appendix volume, but only a copy was put to the witness 
when he was under examination on the 11th August, 1934, without any evidence 
how or from, whom the copy, was procured In November, 1935 Rai Bahadur 
Sasanka Coomar Ghosh was writing to enquire if the original could be traced 
in the office of the District Magistrate at Patna, but ıt was not forthcoming 
(ibid, p 213) The wituess, did not remember if he made the statement, nor 
was he prepared to deny it (Vol 9, p 317, 1 35), but the genuineness of the 
copy seems to me to be more than doubtful, and the document is certainly 
not evidence The witness, however, admitted having said in answer to a 
question “I know there is one cremation ground for the Hindus down the 
Kagjhora”, but he explains that he knew of only one, and did not know sf 
there were more than one (tbid, p 318, ll 10-15) As I read it, the ‚object 
of the cross-examsnation was not to obtain a denial, but only a confirmation 
16 
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of his previous statement, showing that the defendants had not yet abandoned 
their case of a single cremation ground of course with a pucca shelter on 1t. 


S ct 


PLAINTIFF'S EVIDENCE OF TWO SASANS , 


While the plaintiff had still several of Ins witnesses to come and depose 
about’ the evenimg cremation, he put into the box Mom Mohan Sen Gupta, 
PW 960, (Vol 11, pp 35-39), who gave definite evidence regarding the 
existence of the two sasans He was Assistant Secretary of the Hindu Bunalf 
and Burmng Grounds Committee before Sanjib Chandra Lahiri, and as I have 
already pointed out, he prepared the plan which had, to be submitted to the 
Darjeeling Municipality for sanction to the proposed re-construction of the 
sasan at the new site (Ex 202, Map No 2 m the Book of Maps) This shows 
quite distinctly the position of the “existing”? and of the “proposed” flats. 
and sheds for cremation His evidence 1s fully: borne out by the records 
of the Committee He says that ın 1907 the shed at the old site was in a 
dilapidated state and that its materials were utilised ın making the new shed 
(Vol 11, p 35, 1 38—p 36, 1 2) He corroborates other witnesses of the 
plaintiff that im the old sasan there was no fixed pucca spot for cremation 
(ibid, p 36, l 16), and proves the existence of a jhora between the old 
and the new sasan (ibid, p 36, H 32-36) He also makes it clear that 
there was no communication from the old sasan to the new and the depths 
between the two were “sheer” at places (ibid, p 38, U 6-7) He was at 
Darjeeling from 1904 to 1908 as an Estimator ` ın the “Superintending 
Engineer’s office, P W D, and says that the first person to be cremated 
at the new sasan after '1ts construction was his mother who died m 
August, 1907 (:bid, p 37, Il 13-14), a fact which the defendants accept and 
1s corroborated by DW 411, Anuplal Goswami (Vol 17, p 03, Il 30-33) 
After this, according to him, the new sasan was used so long as he was 
at Darjeeling (Vol 11, p 38, Il 20-21), but as he explams m re-exanunation, 
there was still no bar to anybody going to the old sasan and using ıt for 
cremation (ibid, p 39, I 22-23) 


It ıs not necessary to refer to all the other witnesses of the plaintiff vap 
speak about two sasans suffice ıt to ate only a few — 


(1) Dhanjit, PW 966 (Vol 11, p 61, Il 37-40) ‘ a 


“There are two cremating places at Darjeeling—it 1S two places, 
one roofed over, and the other not, close to each other”, 


(2) Ram Sing Subha, PW 967, speaking of the morning cremation 
(Vol 11, p 67,:i1 4-6) 


“The cremation ground we went tò was the new cremation ground, 
not to the old cremation ground ‘At that time there was no 
pucca pyre’ on the new cremation ground” (Tins last ıs a fact 
corroborated by the records ‘of ‘the Burning ‘Grounds Committee, 
which shows that the pyre shed ‘was erected somewhere about 
June, 1909 (Ex Z (129), ‘Yo! I, p 141, l 16)) 


(3) Chandra Singh (Vol 11, b 86, Il 38-39) ` 
“There are two burning grounds at Darjeeling”? 
As to whether the old sasan was still im use after the new one was 
completed ın August, 1907, though without the pyre shed and without a 


proper approach, as 1s the plamtiff’s case, the evidence is overwhelming on 
his side Mr Chaudhuri says that none of the plaitiff’s witnesses gave any 


' 
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specific instance of any body being burnt im the old sasan after the new 
had come into existence, but this 1s an maccurate statement Sitanta Kumar 
Bagel at least gives one such instance he went to this sasan ın December, 
1908, to cremate a son of Harendra Kumar Sen, a postal clerk (Vol 2, p 443, 
ll 18-25) 


Learned counsel also calls attention to a statement made by Basanta 
Kumar Mukherjee, P W 823, one of the plaintiff’s witnesses of the morning 
cremation, to the effect that the old sasan was "ım an abandoned condition” 
(Vol 9, p 384, Il 13-15), but this was said ın examunation-in-chief and cannot 
imply that no one could or would go to the old sasan for cremation The 
statement of Madhusudan Mukherjee, PW 807 (Vol 9, p 318, Il 10-15), 
on which, again, he relies, has been already dealt with It ıs equally futile 
for Mr Chaudhuri to refer, to the evidence of Mon: Mohan Sen Gupta, 
PW 960, who, as pomted ont before, clearly states ın re-examination that 
after the new sasan came into existence, there was no bar to the use of the 
old one (Vol 11, p 39, Il 22-23) Another witness of the plaintiff, Kazı 
Samsuddin Ahmed, PW 1137, on whom also counsel relies clearly gives 
him no support, for he states quite plainly “I cannot say if there 1s now 
any bar to burning dead body on the old cremation ground’’, adding that 
‘hillmen still bury ther dead bodies at any place of the cremation ground 
they like’? (Vol 11, p 303, Wl 19-21), which certainly does not show that 
Hindus were prevented from burning dead bodies there 


‘ 


OLD SASAN STILL IN USE IN 1909 


On the other hand, there ıs a large body of evidence on the plaintiff's 
side (partly referred to already) showing that both sasans were used simul- 
taneously Thus, to recall only a few of the witnesses, Durga Prasad Baishy, 
PW 964, says “There are two sasans at Darjeeling—one ıs to the north 
of the other and Some distance off Bodies are cremated at both places” 
(Vol II, p 54, Il 2-4) Manmatha Nath Chowdhury, PW 986, again, speak- 
ing about his personal experience, states that until the new Sudhir Kumari 
Road was made he would cremate dead bodies in the old sasan (sbid, p 279, 
ll 8-10), his first visit to the new sasdn beimg, as he says, ın 1911 or 1912 on 
the occasion of the death of Mahendra Nath Banerjee (tbid, p 281, H 40-42), 
which according to R N Banerjee took place on the 21st August, 1911 (Vol 3, 
p 107, U 1-2) 


Apart from all this, there 1s the evidence, as the learned judge points out 
(Vol 18, p 372, U 31-34), of one of the defendants’ own witnesses, Sarada 
Prasad Bhattacharjee, D W 402, retired Head Mohurir of the Burdwan Raj 
Estate at Darjeeling, who says ‘I first went to Darjeeling sasan 27 or 
28 years ago in 1315 or 1316 BS” (which would correspond to 1908-1909), 
(Vol 17, p 215, U 39-40) he was referring to the old sasan and not to the 
new, as the new Sudiur Kumari Road had not yet been made (:bıd, p 216, 
ll 1-3), and as he also explained to the court (bid, p 216, 1 14) In his 
examination-in-clief he said ‘There was an old sasan after the new sasan 
was made”, and then added, “upon that the old sasan was closed” (ibid, 
p 208, ll 31-32) In cross-examimation he repeated the statement that the 
old sasan ceased to be used after the new sasan was made, but had to admit 
at once that tlis was only his guess and he had no personal knowledge on 
the pomt (bid, p 218, I 3-5) 


~ 
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On the defendants’ side, there are two witnesses on whose evidence 
Mr Chaudhuri strongly relies, Frederick Lofts, D W 13 (Vol 12, pp 401-408), 
and James Emil Morgenstern, DW 398 (Vol 17, pp 127-133) Lofts, a 
retired Staff Sergeant, jomed the service of the Darjeeling Municipality as 
Market Superintendent in April, 1907, and became Superintendent of 
Conservancy ın November, 1908, which post he held till he retired im 1915 
(Vol 12, pp 401, It 10-17) As Conservancy Superintendent it was his duty 
to inspect burial grounds within the Municipality (tbid, p 401, ll 21-24) He 
knew the Hindu cremation grounds, both old and new, and saw the new otie 
some months after he had jomed as Market Superimtendent (ibid, p 402, 
U 36-37) 


“Q—When jou saw the new cremation ground, after that, where used 
the bodies of Hindus to be burnt? 


A —On the pyre which the Engineer had made 


Q —Was the old cremation ground ın use in that time? 
A —No 
Q—Why? 


A —Because the Vice-Chairman told me the old burning ground was not 
to be used any more and to inform the man m charge—the domce— 
that there be no more cremation there” (:bid, p 403, ll 3-11) ‘ 


It ıs rather curious that if the Municipality wanted to close the old burnmg 
ground, it should not have followed the statutory provision of giving public 
notice of its intention to do so, and then after hearmg objections, affixing 
ona conspicuous part of the ground itself a notification for its closure, as 
required by s 256 of the Bengal Municipal Act, 1884, which had been made 
applicable to Darjeeling by Bengal Act I of 1900 ‘The defendants have given 
no evidence to show that any such procedure was followed, and I refuse to 
believe that the municipal authorities should have been content merely to 
give imstructions to the dome in charge, through their Conservancy 
Superintendent Apart from tlis, ıt 1s not at all clear what means the 
witness had of knowing if cremations were uot actually gomg on at the old 
sasan after the new one had come mito use In cross-examination he admits 
that he had seen very few cases of death, and was speaking from memory 
(ibid, p 404, U 11-14) 


2 


TUTORED EVIDENCE FOR THE DEFENCE FREDERICK LOFTS 


à reference to other parts of his evidence will at once show that lus 
memory for certain things was only too good He remembers, for imstance, 
having “taken his hat off” to the second Kumar the first day he met Ium 

-^t the entrance of the glazed verandah in “Step Aside’, he remembers the 
Kumar’s ‘nodding back to him” and his saving, “if anything is required, 
kindly inform me” (ibid, p 401, | 33—p 402, 1 2) He remembers meetmg 
him again another day at the entrance of the house, this tıme in Jodhpur 
breeches, and asking, “Is everything mght?”, and bemg told im reply, “All 
right” (:bid, H 6-8) Still another day he remembers seeing him mounted 
on a brown waler near Ins gate and wishing him “Good Morning”, and 
then both riding up together to the top of the Rangit Road (:b:d, p 402, 
ll 12-15) Has recollection does not stop here he met the Kumar also at 
bilhards at Jones’ saloon, playing with Balen Banerjee (:b:d, p 402, I! 16-19) 
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there was also another young gentleman with them, “of the same bmld 
as Balen”, whom he had seen over and over again at Balen’s house just above 
the meat market—presumably the Kumar’s fidus Achates Satyendranath 
Banerjee (bid, p 405, ll 20-23) He even remembers that the first day he 
met the Kumar and his companions at billiards, they played one game and 
retired (ibid, p 405, Il 37-38) He sat and watched other people play, but 
of course did not remember who played after the Kumar and his party 
had their game (ibid, p 406, Il 1-3), thongh he had a “clear recollection” 
—clearest’’—that he and his friend Mr Muccard left the billiards saloon 
before dinner hour, with Mr Dunn just behind them (tb:d, p 406, ll 15-18) 
‘The second day he saw the Kumar and the other two—the same three— 
playing there, he went in and called for a glass of beer—of this he has 
“definite recollection”, and he remembers also ‘‘distinctly’? that he went 
home just after his glass of beer (:bid, p 406, ll 24-30) His recollection 
was obviously the clearest on pomts on which he knew contradiction was 
not possible Asked sf he wished to say that he had a good memory, he 
very modestly replied “I can remember thimgs, special things, from 
when I was five years of age” (tbid, p 406, 11 6-8), and as he explaimed, 
“the death of a Kumar 1s a special event, and if ıt gets with (sic) one’s 
mind, one would remember that more than any other ordinary event” 
(ibid, p 407, U 45) ' “Anything special in a Kumar saying somethmg in 
English ?”—‘He spoke a few words, very few words, and that is the reason 
why I remember He would not speak long sentences” (bid, p 407, U 8-10) 


It would tax the credulity of any court to place the slightest reliance on 
the testimony of such a witness, and speaking for myself, I have no hesitation 
in holding that ıt 1s tutored evidence almost from beginning to end 


! JAMES EMIL MORGENSTERN 


As regards the next witness Morgenstern, he is a son of old Morgenstern 
who had his Vegetable Gardens in the cremation ground area and died on 
the 30th January, 1935 The witness was a boy of 9% years in May, 1909, 
and yet we are asked to believe that he can give competent evidence regarding 
the use of the sasans about this time It 1s true that he came to live in this 
area in 1907 when his father built his new house “Hmul’s Cot”, and was 
residing there since, but neither he nor his father had any concern with any 
cremation ground, and as he himself says, he never accompanied a Hindu 
funeral procession to the sasan (Vol 17, p 131, 29-30) He merely states 
that about a year after he came to this house he saw the new cremation 
ground put ın use, but also admits having seen the old sasan since coming 
over here, and he adds ‘ “I cannot recollect how long the old cremation 
ground continued to be used, but I think ıt was used for a very short time 
afterwards” (ibid, p 128, Il 23-28) He agrees that Hindu gentlemen who 
used the old cremation ground as well as the new would know better when 
the former ceased to be used as burning ground (bid, p 132, I 13-15) It 
1s difficult, therefore, to attach any importance to the evidence of this witness 


He, however, produced a map which purported to be a “true copy” 
of a municipal plan of the Vegetable Gardens leased out to his father by 
the Darjeelhng Mumcipahty, bearmg date 29th July, 1909, which, he says, 
correctly represents the things depicted on ıt as at that date (bid, p 127, 
ii 29-31), and Mr Chaudhur: pomts ont that this map does not show the 
old sasan, though ıt mdicates the site of the new cremation ground by the 
words “pyre shed” The map has not been legally proved the witness says 
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that he found it among his father’s papers (rbd, p 127, ll 21-23), and 
professes to recogmse the facsimile signature of the Municipal Engineer 
Robertson on ıt from the signature of this official which he had seen in other 
documents in his possession (:bid, p 127, I 25-29) It was only marked for 
identification, and will be found among the unexhibited documents in Appendix 
Volume, p 195 Even if the map is admussible, I do not think any 
conclusion can be drawn from the mere fact that the site of the old sasan 
1s not depicted in it 


In my opimon, there 1s nothing whatever in the evidence to show that 
the old sasan was not or could not be in use ın May, 1909, merely because 
the new sasan had come into existence ın August, 1907, and ıt 1s not possible 
to reject the plaintiff's story of the evening cremation on this ground any 
more than on the ground that the cremation party did not betake themselves 
to the new sasan, equipped as ıt was with a proper shelter which promised. 
them safe cover agamst inclement weather 


As I have already indicated, the condition of the weather alone might 
afford a simple and sufficing explanation for stopping short at the old 
cremation ground, even if the new sasan be supposed to have been their 
original destination, but apart from this, there might still be very good 
reason for avoiding the new sasan, partly because of the dark might and 
partly because of the difficulty of the approach to it If the plaintiff’s 
evidence of rain and storm is accepted, that would only furnish an additional 
reason Rain and storm failing, his case will of course wholly fail 


JHORA BETWEEN OLD AND NEW SASAN 


The evidence on the plaintiff’s side ıs that there was not even a defined 
foot-track from the old to the new sasan at the time, the whole of the way 
between the two was covered with jungle, and the gradient was steep, and 
besides this there was a jhora or a sort of a ravine crossing the path The 
old Sudlur Kumati Road, which was called a road only by courtesy, as 
recorded in the report of the Hindu Burning and Burial Ground Committee, 
Ex Z (134) (Vol I, p 104, W 25-26), stopped short at the old sasan, and’ 
it was not until 1912 that 1t was improved and continued southwards past 
the new sasan as the new Sudhir Kumari Road, after which the old sasan 
was practically abandoned 


It is sufficient to give only a few relevant extracts from the plaintiff's 
evidence on the point — 

(1) PT’ 960, Mom Mohan Sen Gupta (Vol 11) 
“The new sasan was 300 to, 400 feet from the old sasan Between 
the two there used to be jungle in my time The Sudbir Kumar 
Road was very narrow, very steep, with steps at points and made 
very uncomfortable going There were no lights in that road im 
my tıme” (p 37, Il 9-12) 
“To the south of the ‘existing flat’ and between that and the 
new flat ıs shown a jhora—a small jhora By ıt water passes 


out in the ramy season The ramy season in Darjeeling 1s from 
the end of April to August” (p 36, Il 21-24) 


(In cross-exantnation) 


“Q—One can walk from the old sasan to the new? 
A—No, except by the Sudhir Kumar Road 
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Q—Whiat would prevent ofi€? ' i 
A —Jungle and slope 


Q—By ‘jungle’ you mean ‘shrub’? 
A —Yes 


Q —By ‘slope’ you mean lower—that the new sasan ıs lower im level? 


A—There was no communication or foot-path—the depths between 
are sheer at places I cannot:tell the gradients” (p 37, | 36— 
p 38,1 8) te 
(2) PW 963, Indra Shing Satrt, (Vol 11) ~ 
“To the north of that sasan was the old sasan and between the 
two a small jhora Between the two 1s jungle also, dwarfish hilly 
yungle—about 5 or 6 feet high” (p 50, ll 9-11) 


(n cross-examination) 


“The old sasan ıs 50 feet from the new sasan as a crow flies, and 
1f you go by the road, about 300 feet Between the two runs 
a narrow zigzag road 


To Court : . l 


"It 1s wide enough for' a single man to pass Two cannot go 
abreast In the small jhora à little water trickles It 1s not 
even a foot deep and the depth of the flowing water is an inch 
or half an mch Thè jhora still exists” (p 51, 1 ' 915) 


(3) PW 967, Ram Sing Subha (Vol 11) 2 


“Between the two sasans was a jhora which was across our way 
It was difficult’ crossing with the dead-body at the time I spoke 
of At that time'the new susan was not visible from the old 
On the other side of the jhora as one goes to the new sasan, 
the land ıs now better as_ landslıps brought some earth down 
there The jhora 1s now narrower ' ‘than it used to “be” (p 69, 
had 14-20) ais 


(4) P w 968, Chandra Singh (Vol 11) 


“Road to the new sasan was very bad there was no road but 
foot-path and at a pomt was a slope—one has to descend and 
ascend” (pir 87, I, 3-4) 


1 
(n c10ss-evamination) re 


“In 1909 the way to the new sasan from the old was not even a 
regular track—not clear at poimts either Not even as good as 
a ‘chor bato’ A ‘chor batoj 1s used as a short-cut by hillmen. 
and 1s generally very steep and very bad By ‘bad’ I mean 
‘ampossible to pass’’? (p 92, Il 28-32) 


(5) PW 979, Laksni Chand (Vol 11) 


“To go to the sasan a new road has been bmlt—this was built 
20 or 22 years ago Before this road was made, dead bodies were 
burnt at the old sasan as well as therynew, as:ıt was more difficult 
to go to the new sasan than to the old and the road was very 
bad and there was jungle including sasmı nettle” (p. 242, 
N 36-40) 
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(6) PW 983, Santa Bir Singh (Vol 11) i 


“At first there was the old sasan and the road to it very bad” 
(p 260, W 21-22) 


(7) PW 986, Manmatha Nath Chowdhwy (Vol 11) 


“In those days it was difficult to go to the new sasan at meght, as 
one had to get down into a jhora and then to'get up the other 
side The Sudhir Kumari Road along which we took the 
corpse was difficult road and at pots two people could not go 
abreast There was electric hght up to the Butcher bustee, not up 
to the sasan”? (p 277, ll 16-19 and U 21-23) 


i “The sides of the zhora on one’s way to the new sasan were 
yungly” (p 279, 1 15) 


(8) PW Kazı Samsuddin Ahmed (on commission) (Vol 11) 


“The Old Sudhir Kumari Road was very narrow Very often in 
some places ıt would be very inconvement for two persons to 
proceed together with any dead body by that road In the ramy 
season, 1t was very mconvement”’ (p 301, ll 25-28) 


“There 1s a streamlet between the old and the new cremation 
ground If one has to go to the new cremation ground via old 
Sudhir Kumar: Road, one would have to go after crossing that 
aforesaid streamlet There was no bridge over that streamlet 
Two sides of the streamlet are high and ın the middle there was 
a hollow One would have to go to the new cremation ground on 
descending from the upper side and agam on making an ascent 

, Some places of the streamlet were wet, somewhere there was 

G to 9 inches of water and somewhere it was dry Water was 
not “stained” (sic, would not stand?) anywhere Water would 
flow down from upper surface Water would increase if 
there were rams, and there would be mud, and water would 
flow down m stream gradually Old Sndmr Kumari Road 
has shrubs not only near about the place of the streamlet, but on 
two sides thereof throughout There were plants called slushnu 
and achhalla (nettle) At present the streamlet has been filled 
up to some extent by landshp from above” (p 302, 1 37— 
p 303, 1 13) 


Thus body of evidence practically remains unchallenged, and neither the 
map of the cremation grounds, Ex 36 (Map No 1 m the Book of Maps), 
nor the map of Morgenstern’s Vegetable Garden, Ex 411 (Map No 3, sbid), 
lends any support to Mr Chaudhuri’s suggestion that there was no jhora 
between the two sasans Morgenstern himself admits that “between 
the two there was a narrow ravine or defile as I described the hora 
and there was scrub” (Vol 17, $ 130, ll 22-24), and im fact showed the 
position of the jhora im his map at the point marked “W”, saying that 


“during a heavy raim-storm you have a streamlet running down this channel” 
(bid, N 36-37) 


GOOD REASONS FOR AVOIDING NEW SASAN 
i \ 

‘Learned counsel lays stress on what 1s admittedly a fact that the mornmg 

Cremation took place at the new sasan, but it was never the plaimtiff’s case 
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that this cremation ground was altogether inaccessible, specially during day 
time on the other hand, some of his witnesses quite frankly stated that they 
had attended day cremations at this site even before the new Sudhir Kumari 
Road was made, as, for mstance, on the occasion of the death of Mahendra 
Nath Banerjee, the Government Pleader It does not follow that there would 
be any improbability in a funeral party choosing the old sasan rather than 
the new for a mght cremation, particularly im the kind of weather which 1s 
said to have prevailed on the night of the 8th May - 


Neither can any inference adverse to the plaimtuiff’s case be drawn from 
the fact that the rescumg sadhus might have crossed the jhora between the 
two sasans‘that very might The plaintiff’s evidence 1s not that the qhora 
was impassable ıt might be only a little streamlet, with no large volume of 
water flowing through ıt except probably during rain, but the whole question 
1s whether or not the fact that ıt was there, coupled with the actual condi- 
tion of the track and the surrounding area, might not be a reasonable enough 
ground to dissuade'a:mght cremation party. from gomg to the old sasan 


SUPPOSED ABSENCE OF HUTS AND SHEDS FOR SHELTER 
The next question'to be considered 1s about the huts or sheds an which 
the evening processionists are said to have found shelter during the rain and 
storm The evidence on the pomt ‘may be briefly collated for the sake of 
easy reference i i ' i ‘ 


(1) Sitanta Kumar Bagchi (on commission) (Vol 2) 

Went into a small shelter with tim roofing, no enclosure, but 
bench within'1t, more than'a mile off from the sasan (p 436, ll 9-13) 
dimensions about 8 or' 10 cubits by 5 or 6 cubits (p '458, I 20-21) 
speaks of a segregation camp at a higher level, about 1000 or 1200 
cubits off, but did ‘not take shelter in it, as persons suffering from 
infectious diseases stayed there (p 456, 1 '24—p 457,1 8' and p 459, 
IL 17-21) 


(2) PW 941, Kiron Mustafi (Vol 10) 
Got, mto, a shed near a slaughter house (p 384, u 4-5), about a 
quarter of a mile off (tbtd, l 40) no cross-examination regarding 
dimensions or other particulars 


(3) PR 947, jana Chandia Chakravarts (Vol 10) à 
Took shelter ın “a slaughter house” above the sasan it was a ghar, 
a shed (p 240, U 12-15) only cross-examimation—i0 or 15 minutes’ 
ascent from the sasan (p 424, Il 8-10) ; 


(4) PIV 986, Manmatha Nath Chowdhury (Vol 11) 

Left the sasan within a'few minutes of his arrival, and encounter- 
ing ram on the way back a little below Morgenstern’s garden— 
within the garden itself—took shelter m a shed there (p 277, Il 23-24 
and 31-33) shed was near present slaughter house ın the shed no 
' slaughter used to take place then, but probably there was a slaughter 
house below the present slaughter house did'not exist where it 1s 
now (ibid, Il 34-38) gomg along the old Sudhir Kumar: Road to 
the new sasan, the shed would be to the left, and: a Mahomedan 
Burial Ground to the nght (p 279, ll 17-20) from the sasan to 
the ‘shed, gomg up-hill, it might take 15 to 20 minutes (p 280, 
ll 39-40) ıt was the first shelter, as one came from the old sasan 
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no other shelter near about except higher up no further shelter 
down the sasan to his knowledge ıt was probably a mal’s shelter— 
did not know whether ıt was Morgenstern’s went up a sort of 
pathway to the shed by the side of a garden shed was open on 
all sides (p 281, IL 14-25) 


NON-EXISTENCE OF NEW SLAUGHTER HOUSE 


It will be seen that none of the witnesses speak of the new slaughter 
house, which, it 1s 1m fact admitted by P W 986, Manmatha Nath Chowdhury, 
giving evidence on the 19th December, 1934, did not exist there ın May, 1909 
(Vol 11, p 277, 37-38) ‘The plamtuff, through his witness Kazi Samsuddin 
Ahmed, who was examined on commission on the 26th and 27th December of 
that year, actually proved certain correspondence between the Hindu Burning 
and Burial Grounds Committee and the municipal authorities, showing that 
the new slaughter house was constructed somewhere about August, 1911 
(see Ex 415, Vol I, p 150 and Ex 416, abid, p 154, I 31-34) ` 


To prove the date of its construction, the defendants need not have put 
im, as they did two years later, the official records from the Darjeeling 
Municipality (Ex Z (356) series, 1btd, pp 464-493) This evidence, however, 
1s useful as showing that there was a slaughter house im this area before 
the new one came into existence, which had to be demolished only ın or 
about June, 1909, on account of a landslp caused by heavy rains in that 
month (Bx Z (356) 1bid, p 466, office copy of a letter from the Vice-Chanman 
of the Mumcetpality to the Samtary Commissioner for Bengal and the Samtary 
Engineer, Bengal) The “last heavy rains’ in this letter cannot obviously 
refer to the rains of June, 1908, as Mr Chaudhuri would like to say m order 
to obliterate all traces of a slaughter house ın this locality in May, 1909, 
forgetting that his own witness Morgenstern, D W 398, clearly stated that 
in 1909 there was a slanghter house in the northernmost section of the old 
Mahomedan cemetery facing Jail Parade Ground (Vol 17, p 128, U 13-15), 
and that to get to it, one would walk up the old Sudhir Kuman Road 
through the northernmost patch of his father’s Vegetable Garden and up 
as far as the top-end of the said cemetery and down to Slaughter House 
Road (ibid, p 129, U 1-4) 


This slaughter house 1s in fact shown on the map the witness produced 
(Appendix Volume, p 196), bearig date the 29th July, 1909, which alone 
should put a quietus to Mr Chaudhuri’s suggestion that the old slaughter 
house had been pulled down ın 1908 


As regards this map, it may be poimted out ın passing, that, as already 
stated, ıt was not admutted in evidence by the trial judge, not haying been 
strictly proved, but on the defendants thereupon calling for the orginal 
from the Municipality, they sent ın certam blue prints which were said to 
be replicas of the original, and these have been marked as exhibits J] E M. 
1-4 ın this court by order dated the 20th February, 1939 


It appears that proposals for re-building the slaughter house at a new 
site started ın the month of June, 1909, as 31s evident from Ex 2Z(356) (25) 
(Vol I, p 465), and the Hindu Burning and Burial Grounds Committee were 
consulted in the matter ın November, 1909 (see Ex Z (356) (3), tbid, p 477, 
tead with Ea 2Z(356)+(2), 1b1d, p 473, margin, IL 25-31) It further appears 
that some portions of the lands leased out to Morgenstern for the Vegetable 
Gardens were resumed from him by the Municipality for the purpose, ın spite 
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of his protest (see the Vice-Chanman’s notice to Morgenstern dated the 
l4ih July, 1910, Bx Z(356) (5), 1bıd, p 478, and a subsequent letter to him 
from the Charman dated the 7th February, 1911, Ex Z(356) (20), bid, p 486) 


Morgenstern indicated the proposed site of the new slaughter house as 
the green plot in his map at the top of the big patch marked “Y” 


Kazı Samsuddin Ahmed, who, as stated above, proved the correspon- 
dence referring to the new slaughter house, said ın examination-in-chuef that 
so far as he remembered, ıt was constructed in the year 1907 or 1908 (Vol 11, 
p 302, I 5-4) This was evidently a mistake on his part, and not a 
deliberately false statement, as Mr Chaudhuri supposes, for the plaintiff was 
not at all concerned to make ont the existence of the new slaughter house 
in May, 1909 ‘The learned judge has quite correctly accepted the evidence 
of Manmatha Nath Chowdhury on the pomt (Vol 18, p 373, 1 7) 


It 1s quite clear that the non-existence of the new slaughter house does 
not destroy the evidence of any of the plaintiff’s witnesses of the evening 
cremation ‘Iwo of them, Kiron Mustafi and Manmatha Nath Chowdhury, 
only speak of going into a shed near a slaughter house, while two others, 
Jatindra Chandra Chakravarti and Chandra Singh say that they took shelter 
m a slaughter house There ıs nothing in the evidence of any of these 
witnesses to show that the slaughter house they were speaking of was not 
or could not be the old slaughter house 


As to whether apart from the slaughter house, there were any huts or 
sheds near about, which might have afforded shelter, ıt ıs useless to argue 
from Morgenstern’s map that no such huts or sheds existed, or to refer to 
Morgenstern’s evidence that there were no sheds or huts in hus father’s 
Vegetable Garden, but only a’number of glass-houses and conservatories, 
two in the lowest patch and two ın the central patch, which would remain 
open only up to 4 or 5 pM, besides the Municipal Magazine for storage of 
explosives, which was always under lock and key ‘There is nothing to 
show the purpose for which the map had been prepared, and even if ıt be 
assumed that 1t was the plan which was forwarded to his father with the 
notice of the 14th July, 1910, showing the area which ıt was proposed to 
take over from him for the purpose of the new slaughter house (Vol, I, 
p 178), there ıs hardly any reason why ıt should show all the small huts 
and sheds in the garden Secondly, Morgenstern lumself admitted that 
there were servants’ quarters in this area in 1909, by which he meant 
quarters of mals, servants and syces, which according to him were situated 
about 20 or 30 yards north and west of “Emul’s Cot” (Vol 17, p 132, Il 27-28), 
and east and south of Sudhir Kumari Road, and were made of corrugated 
sheeting and plain sheeting (:bid, p 133, U 11-16) Manmatha Nath 
Chowdhury as well as the other witnesses might easily have been referring 
to one or more of these malis’ sheds : 


The fact that none of them songht shelter m the rest house at the 
new sasan, seems to me to be of no consequence whatever In my opinion, 
the learned judge came to a nght conclusion on the question of shelters, 
and I hold that there 1s no substance in the point raised by Mr Chaudhuri 


4 


5 ALLEGED RAIN AND STORM ON THE NIGHT OF THE 8TH MAY 


It ıs necessary now to examine the question of rai and storm during 
the mght of the 8th Mav, which I have mdıcated as a separate section in 
the Darjeeling chapter There can be no doubt that it constitutes the crux 


l 
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of the plaintiff's case, as this is supposed to have led to all the untoward 
developments which resulted ın the escape of the second Kumar from the 
funeral pyre If the plaintiff’s case ıs true, it was literally a muraculons 
escape, but the very first circumstance which rendered the miracle possible 
was certainly not of an exceptional character At a place like Darjeeling, 
the season being the month of May, for the weather to be suddenly assuming 
a violent aspect so as to put people to flight for shelter, ıs after all not such 
an extraordinary phenomenon as to be unbelievable 


VALUE OF ORAL TESTIMONY 


The question is whether the persons who speak to such weather con- 
ditions having actually prevailed on that particular night can be believed 


Oral testimony as to what the weather was like on a given day or at 
a given hour 25 years ago has im it an inherent element of uncertainty, 
which no court can possibly leave out of account “It may be,” as De 
Quincey observes, “that there 1s no such thing as forgetting possible to the 
human mind a thousand accidents may and will imterpose a veil between 
our present Consciousness and the secret mseriptions on the mind accidents 
of the same sort will also rend away this veil but whether veiled or 
unveiled, the inscription remains for ever” It all depends, however, on 
whether the original inscription was a deeply imprinted image on the tablet 
of memory, or only a fugitive shadow lightly floating away across the surface 
lke a film of mist 


To carry a dead body to the cremation ground im the valleys of 
Darjeeling during the dark hours of the might, and then to miss it, while 
away for a time, driven off the spot by a terrific onset of ram and storm, 
is an unforgettable experience, and the picture of it ın its broad outline 1s 
not likely to fade away from the mind, though memory may perhaps un- 
consciously add a stroke of light here or a touch of shade there 


This 1s a psychological truth borne out by human experience, and 
should provide a key to a proper appreciation of the oral evidence on 
either side regarding the state of the weather on the 8th May, 1909 


EVIDENCE OF DEFENCE WITNESSES 


Mr Chaudhur1’s complaint is that the learned judge ignores the large 
bods of evidence on the pomt coming from the defendants’ witnesses, to 
which he gave the following references — 

DW 7, Bibhabat:s Devt (Vol 12, p 205, Il 20-21) 

“Qn Monday we started from Darjeeling after mid-day On the 
preceding Saturday might there had been no rain or storm ” 

DW 380, Satyendra Nath Banerjee (Vol 16, p 430, 1l 42-43) 

“On the night of the 8th the weather was far There was no rain 
or storm that might’? ” 

DW 365, Dr Ashutosh Das Gupta (Vol 16, p 244, Il 30-31) 


“On the night on which the Kumar died the weather was good There 
was no storm or ram” 
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Shyamadas Banerjee (on commission), (Vol 1, p 258, U 1-2) 


“There was no storm or rain in the morning of that day The night 
before that day was also clear ” 


Rajendia Nath Sett (on commnusston), (Vol 1, p 302, Il 27-30) 


“The day on which Kumar’s body was burnt, that was fine weather 
The night before that day was also a fine one If there was any 
trouble, I would have remembered that If I were wet, then I 
would have remembered ıt” 


Mohendia Nath Banerjee (on conmussion), (Vol 1, p 324, IL 24-25) 


“The day (9th May) was sumilar to this, ıt was very clear and bright 
I was awake from the evening up to tll 1am at might The 
weather was very fine up to then ” 


Kalipada Motta (91 commission), (Vol 1, p 350, I 4-5) 
“There was very fair weather on that day (9th May), as fair as today ” 
Jagat Mohim (on comnussion), (Vol 1, p 283, ll 14-17) 


“The night in which the Kumar died was a very clear night We 
were sitting up with the dead body throughout the whole mght The 
next day when the dead body was burnt was a very clear day It 
was a day as clear as this day ” 

Anthony Morel (on comimssion), (Vol 2, p 369, ll 14-17) 


“The day on which the dead body of the Kumar was burnt was fair 
The day was fair, there were no clouds and no rams The night on 
which the Kumar died was also far There were no storms and no 
rains ” va 


DW 140, Bepm Behan De (Vol 14, p 492, ll 36-37) 


“On the night of the Kumar’s death the weather was good There 
was no storm or rain” 


D W 290, Birendra, Chandra Banerjee (Vol 15, p 321, 1 17) 
" ©The weather was very ‘fair’ on Saturday night ” 
Calvert (on conunission), (Vol 2, p 204, 1 33—p 205, 1 2) 


“Q—Do you remember what the weather was like on the night the 
Kumar died? 


A —To the best of my recollection ıt was fine up to the time when 
I went to bed 


Q—Would that be before or ‘after the Kumar’s death? 
A —Some time after the Kumar’s death when I went home—after the 
usual condolences to the members of the family 


Q —You do not know of it having ramed that night? 
A—No” 


NO PARTICULAR REASON FOR REMEMBERING 


On the defendants’ evidence ıt does not appear that there was any 
particular circumstance at the time or later to have directed attention to the 
condition of the weather If, as the plaintiff says, there were rumours 
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shortly after the Kumar’s supposed death regarding a lutch ın the cremation, 
that might perhaps have made it important to remember whether there was 
any storm or rain which could have produced such a consequence, but as we 
know, the story of such rumours is strenuously denied by the defendants Sọ 
far as the Kumar’s own people are concerned, the fact of his death, under 
circumstances of such tragic suddenness as they allege, at a place like 
Darjeeling, far away from his home, may no doubt be supposed to leave a 
lasting impression on their minds, but 1s 1t likely that durmg the most anxious 
hours they would be passing through on that fateful night, according to their 
story, watching the Kumar in his last gasp, their thoughts would turn to the 
condition of the weather outside rather than to that of the patient within? 
The defendants do not suggest that ıf there was rain or storm that eveming, 
there were any incidents in the course of the Kumar’s illness at the time 
which would make them remember the fact mone of the inmates of 
“Step Aside’? even say that if ıt had rained, they were not likely to forget 
The statements these witnesses make are no more than a bare dental of the 
plaintiff’s case, and this 1s ın fact carried to the extent of outsiders like 
Shyamadas Banerjee, Rajendra Nath Sett and Tinkari Mukerj, who must 
have been sleeping peacefully in their beds at least up to 1 am, being made 
to say that ıt was “fine” weather through the whole of that night 


DIFFERENCE IN THE CASE OF PLAINTIFF'S WITNESSES 


On the other hand, the plaintiff's witnesses who speak of rain and storm, 
not only those who were present at the sasan, but the pefsons who saw the 
evening procession, have this in their favour that the ram and storm are 
inseparably connected in their minds with one of the strangest events within 
their knowledge or experience The outstanding fact which would indelibly 
impress itself on their memory would be that of a sudden heavy squall as 
being directly responsible for ail the extraordinary sequel they witnessed or 
heard of, and no lapse of time could efface their recollection of 1t, though the 
very intensity of the impression might not unnaturally perhaps make them 
magnify the severity of the weather on the occasion, m trying to recall the 
fact 25 years later 


In my opinion, in weighing the oral evidence on both sides regarding the 
rain and storm, the scales must imevitably turn in favour of the plaintiff, and 
I do not think it would be right to make too much of any exaggerated 
statements that may have been made by lus witnesses as regards the precise 
duration or extent thereof 


I have already referred to a large body of witnesses on the plaintiff's side 
who give direct evidence on the point, but there are a few others to whose 
evidence ıt 1s also necessaty to call attention as equally cogent and 
important 


~- 


PLAINTIFF'S EVIDENCE WEIGHED 


The first 1s Madhu Sudan Mukherjee, P W 807, (Vol 9, pp 316-318), who 
1s supposed to have made a previous statement before a magistrate at Patna 
(Appendia Volume, p 206) as already noticed in connection with the question 
of one or two sasans at Kagyhora He was an assistant in the Political 
Department of the Government of Bengal and moved up to Darjeeling with 
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the Secretariat during the summer of 1909 (Apni to June) He was staying 
with some fellow officers at a mess in Bhutia Bustee down Rangit Road, and 
specifically names Anukul Chatterjee alas Fatik (Vol. 9, p 316, 1 20 and 1 38) 
as one of, his mess-mates who lived in the same room with him He speaks 
of Suryyanaram Mukherjee coming to the mess one evening after dusk to 
call Anukul to carry the dead body of the Kumar to the cremation ground 
Anukul, it 1s said, went, returning late at might, 1t might be midnight or 
later Witness got up from his sleep when Anukul returned, and fonnd hım 
“drenched from head to foot” (tb7d, 1] 36-37) Questioned ın cross-examunation 
regarding Ins previous statement before the Deputy Magistrate, he said 


“The only question I remember ıs that he asked me if it rained on 
that day, and 'T' said that Anukul Babu came back drenched from 
head to foot” (bid, p 317, I 15-16) 


Asked 1f he had stated that Anukul came back probably at dusk or just before 
dusk, he said | 


à t 


“I remember he came back at night” (1b1d, 1 30) 


It was put to him that Anukul did not hve with him at Bhutia Bustee but in 
the Cutchery Building; and he replied m the negative (sbid, p 318, I 7-9) 


- 


‘ 


STORY ABOUT ANUKUL CHATTERJEE ` 


If this story of Anukul Chatterjee coming back to his mess at night 
‘(drenched from head to foot” 1 true, there can be no doubt that ıt gives most 
convincing support to the plamtiff’s case Mr Chaudhun’s attempt to falsify 
this evidence by referring to the so-called preyious statement of the witness 
is futile, for, for reasons already explained, I entirely agree with the learned 
judge when he says that this statement 1s neither proved, nor purports, to be 
us (Vol 18, p 362, I 18-19) 


, 


The defendants: seem to have been anxious from the beginning to annex 
Anukul Chatterjee for the morning procession, he bemg,a man of Uttarpara, 
the place from which Satyendra hailed, but unfortunately, it appears, their 
anxiety over-reached itself, producing different stories from’ different witnesses 


CONFLICTING DEFENCE VERSIONS 


` 


t - i 

, Their very first witness Shyamadas Banerjee (Vol 1, pp 263-278), also, a 
man of Uttarpara, sard that as soon as he received the news of the Kumar’s 
death from Satyendra at about 1 or 1-30 in the mght, he at once started for 
“Step Aside” with “another boy named Anukul Chatterjee’, who was staying 
‘with him at Cutchery Building (tid, p. 256, U 13-14) There were several other 
Secretariat clerks staymg there at the time, but he gave the news only to 
Anukul Chatterjee and two others, who, ıt so happens, have all died since 
He did not ask any of these persons to go for the cremation, as such a thing 
was “impossible” at a place like Darjeeling at that hour of the night 
Anukul, however, went with him, and appears to be the only one who did 
So according to the witness (ibid, p 269, Il 11-17) 


Rajendra Nath Sett (Vol 1, pp 300-313), the next Uttarpara witness, who 
was examined only a few days later, would not, however, give Shyamadas 
Banerjee the credit of taking along this young mau to “Step Aside’ He 
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got the news of death the same might at the Sanitarium, and although not 
asked by Satyendra to do so, thought it right to call at the Cutchery Building 
on his way, presumably because ‘some men of Uttarpara used to live there” 
(ibid, p 301, UW 13-16) He cannot say exactly how many came out from 
this’ mess, probably six or seven did he remembers, however, Shyamadas 
was not one of them, but mentions, without naming, “that tall man”, an 
acquaintance of his (tbid, p 303, Il 25-30), whom he referred to earlier as 
“another tall gentleman of Uttarpara who worked in the Secretariat”, and 
who ıs supposed to have brought down, with Shyamadas, the dead body from 
upstairs at “Step Aside” (sbid, p 301, U 33-35)—thereby clearly identifying 
him as Anukul Chatterjee, it not bemg the defendants’ case that, any other 
Secretariat clerks belonging to Uttarpara were at “Step Aside” that morning. 


According to Rajendra Nath Sett, two other persons from the Sanitarium, 
Bijoy Krishna Mukherjee (Vol 1, pp 314-321) and Tinkar1 Mukherjee (Vol 1, 
pp 433-461), went along with him that mght (Vol 1, p 301, ll 12-15), but 
none of them speak to picking up Anukul Chatterjee on the way, Tinkari 
Mukherjee in fact stating that he went the following morning (sbid, p 434, 
ll 16-17 and l 22) 


Mohendra Nath Banerjee (Vol 1, pp 323-346), another, defence wituess, 
examined at about the same time, gives an entirely different version He 
was also an inmate of Cutchery Building, and his story 1s that he returned 
to his mess very late that night from an invitation, and heard of the report 
which Shyamadas Banerjee had received of the Kumar’s death, but he did 
not feel disposed to stir out at that hour Shyamadas Banerjee came back 
the next morning, when about 8 of them went from there, including Anukul 
Chatterjee, whose name he remembers (sb:d, p 323, I 20-34), though some- 
what inconsistently he says later that Anukul Chatterjee’ wás ‘one, of ‘those 
who had gone to “Step Aside” that morning before him (bid, p 327, U 7-10) 


Yet another defence witness, Kali Pada Moitra,(Vol 1, pp '347-362), who 
received the news of death from Shyamadas Banerjee ‘‘very early in the 
morning” (ibid, p 348, Il 9-11), speaks only of having noticed Anukul 
Chatterjee at “Step Aside” bringing down the dead body from upstairs 
(ibid, p 348, H 34-36) ' ' 


The next defence witness from the Cutchery Building, Kana: Ram 
Mukherjee (Vol 1, pp 363-375), however, proved distinctly disappointing 
He gave the names of several persons who were staying at this mess, such 
as Mohendra Nath Banerjee, Lal Behary Mukherjee, Kalı Pada Motra and 
Nalindra Nath Ghose, but did not remember ‘whether or not any one by the 
name of Anukul Chattcryee used to stay there”, adding ‘most probably he 
did not stay there” (bid, p 363, IL 26-30) According to him Anukut and 
Shyamadas came round in the morning at about 6 or 6:30 to call’pedple for 
Toe and the witness was one of those who went (bid, p 364, 

1-24 ' , K 

It will be seen that the whole foundation of this body of defendants’ 
evidence respecting Anukul Chatterjee, ‘which was all given on’ commission, 
was the fact of his staying at the Cutchery Building, and not at the Secretariat 
clerks’ mess ım Bhutia Bustee, as deposed to by PW 807, Madim' Sudan 
Mukherjee, giving his evidence m Court ! 


G H 


SUPPOSED CORROBORATION BY KALIDAS PAL 


Mr Chaudhuri sought to obtam corroboration of this fact from the 
evidence of Kali Das Pal, who was in fact the first witness on the plamtiff’s 


IF AN INMATE OF CUTCHERY BUILDING 257 


side belonging to the Cutchery Building group and was examimed on 
commussion at a fairly early stage in the case (Vol 2, pp 127-132) It will be 
remembered that Mr Chaudhuri accepts the evidence of this witness, except 
only as regards the time when the news of death 1s supposed to have been 
received at this place, which counsel suggests he put by mistake too early as 
9 or 9-30 PM (bid, p 127, Il 26-33), though he had mentioned the very same 
hour in his previous statement to Lethbridge ın the course of the Lindsay 
enquiry (xbid, p 128, Il 5-9, see also Vol II, p 243 and p 252) 


Kali Das Pal does not mention the name of Anukul Chatterjee in his 
examination-in-chief, and 1t 1s not shown that he had given it m his previous 
statement either The witness did not go to the cremation even the following 
morning, but says that his friends went (Vol 2, p 128, li 17-19), upon which 
follows this cross-examination 


“Among my those friends, Mohendra Nath Banerjee was also there 
I have my doubts as to whether late Lal Behar: Mukherjee attended 
the cremation But Mohendra Nath Banerjee did attend the 
cremation? (:bid, ll 21-23) 


Then comes this answer in the very next line 


“I do not remember 1f Anukul Chatterjee attended the cremation’. 
(ibid, 1 24) 


This 1s the only reference made by the witness to Anukul, and I for one fail 
to see how this can be construed as an admission that Anukul was one of the 
“friends” who were stopping at Cutchery Buildmg ‘The answer was obviously 
given to a question as to whether Anukul attended the cremation, without any 
reference to the place where he was staying, and this will be evident from 
the fact that ın respect of several other persons about whom he was asked 
immediately afterwards, such as Kshetra -Mohan Bhattacharya, Kanai 
Mukherjee, Shyamadas Banerjee and Kali Pada Moitra, he was expressly 
questioned whether they were living in the Cutchery Building at the time 
or not 


PANCHANAN MOITRA’S STORY 


The defendants afterwards called a witness, Panchanan Moitra, DW 113, 
to prove that Anukul Chatterjee did not live at Bhutia Bustee in May, 1909 
(Vol 14, pp 364-372) The witness admits that he came to give evidence 
only for this purpose One Romesh Babu, a perfect stranger to him, comes 
to him one day at the Secretariat and asks if he had gone to Darjeeling in 
1909 On his saying “yes”, he ıs next asked 1f he stayed at “Lama Villa”, 
that being the name of the Bhutia Bustee mess He says, “jes” again, and 
feels curious to know why he is being put these questions He 1s then asked. 
“Did Anukul Chatterjee stay there??? He says “No” This was practically 
the whole of the conversation between the two 


“Q —Dıd he ask about Anukul Chatterjee alone? 
A—Cannot remember 


Q —Dıd he ask about Madhusudan Mukherjee? 


A —Perhaps he did, I remember now These two persons—I remember 
now He asked about nobody else” (:b:d, p 367, Il 6-21) 
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The witness must have had a wonderful memory He said there were 8 clerks 
staying at this place at the time, of whom he gave the names of four, besides 
tumself the other three he did not remember—‘‘so many trips occur, how 
could anybody remember?” (:b1d, p 364, ll 28-33) Precisely, but he still 
remembered enough to be able to say that Anukul Chatterjee was not there in 
the first trp of 1909! The witness knew Rajendra Sett of Bally, but was quite 
mnocent of the name of Satyendra Nath Banerjee he did not even kuow that 
Satyendra had any connection with this case (:bid, p 366, I 1-15)! He had 
yery short evidence to give, but still ıt took more than an hour to give his 
statement to defendants’ lawyer Pankaj Babu (Pankaj Kumar Ghose, 
Advocate) ıt ıs a bit disconcerting to find, however, that giving evidence 
only two days later, he did not remember if the lawyer asked hım whether 
Madhu Sudan Mukherjee had been living with him at Bhutia Bustee in the 
first trip of 1909 (btd, p 366, 11 30-37) 


Speaking for myself, I find it difficult to place any reliance on the 
negative recollection of such a witness, notwithstanding lus claim that his 
memory “may fal on minor pomts but not generally on important points” 
(ibid, p 368, 11 22-23) He had given a statement to Lethbridge, but it does 
not appear he then mentioned any of the “important points” which he after- 
wards came to give in his deposition in court 


In my opinion, it is not established that Anukul Chatterjee was living 
at the Cutchery Building mess ın May, 1909, and in concurrence with the 
trial judge, I am imnchned to beheve Madhusudan Mukherjee, whose 
recollection 15 in fact bound up with a specific incident, which can hardly be 
predicated of the witnesses on the other side 
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His evidence receives substantial corroboration from another witness of 
the plaintiff, Jnanendra Nath Banerjee, P W 838, (Vol 9, pp 426-431), who 
lived at the time at Balen Villa No 1 at the back of the Government 
Pleader’s house, and was an active member of the Amnsement Section of the 
Club at the Nripendra Narain Pubhe Hall, where he would be present almost 
every evening till about midnight and sometimes later He remembers the 
evening when somebody came there at about 7-30 or 8 pm with the news 
of the Kumar’s death, to call men for the cremation he did not go, as he 
was due to leave for Kurseong the next morning for the Kakina sradh He 
has good reason to recall this fact, because of an interesting incident which 
happened that night As he was changing on return from the club before 
retiring to bed, he saw Anukuj Chatterjee whom he knew from before, 
climbing up some steps to get into a road ligher up in front of bis house 
Anukul saw him, and called out “Jnan Da” He went out and found him 
ee much drenched”, and asked where he had been at that hour of the 
night 


“Q —What did he say? (Objected to Allowed) 
A —He said he had gone to cremate Bhowal Kumar, but his body 
was missing and so he was coming back ” 
He adds 
“I did not believe hım and thought he was talking nonsense and 
asked him to go home 


I have no independent recollection of there being a rainfall 
that mght”® (bid, p 427, Il 1-15) 
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The cross-examination was directed to showing that he had not given 
this story im lus statement to N K Roy on the 2nd June, 1921 
(Bx 2(43), Vol II, p. 235) As will be seen, however, this statement 
consisted only of answers to such questions as had been put to him At that 
stage, ıt will be remembered, no questionnaire had been prepared, neither the 
one of Rat Bahadur Sasanka Coomar Ghose (Vol I, p 240), nor that of 
R C Datta (mbid, p 246), and still ıt was sought to mislead the witness by 
suggesting that he had been put the specific mterrogatories in the later 
questionnaire It 1s not surprising that the witness was in fact misled, and 
attempted an explanation by sayimg that he did not mention the mcident m 
answer either to Q 8 or to Q 9, because the fact of Anukul having gone to 
the cremation was not within lis personal knowledge (Vol 9, p 428, Il 21-26 
and N 29-34) Counsel taunted him with giving a lawyer’s excuse because 
what Anukul said was “hearsay” (:bid, I 27-28), and ın fact asked if he had 
read the law (:bid, 1 35) AH this taunt notwithstanding, the evidence of 
this witness, however, remains wholly unshaken, and I see no icousistency 
between his present deposition and his previous statement Mr Chatterjee 
admits that 1f Anukul Chatterjee was living at the Cutchery Building, and 
not at Bhutia Bustee, he would not be passmg Jnanendra Nath Banerjee’s 
house 


DEFENCE CASE GIVEN AWAY BY THEIR WITNESS—FAKIR ROY 


Long before Madhu Sudan Mukherjee came mto the box, Fakir Chandra 
Roy (Vol 3, pp 1-15), examined by the defendants on commission, had 
already given away their case regarding Anukul Chatterjee Fakir Chandra 
Roy, ıt will be remembered, had been cited by the plamtiff as early as the 
26th February, 1931, and was im fact mentioned by Sitanta Kumar Bagchi, who 
gave evidence on the 26th and 27th June, 1932, as one of the persons present 
at the evening cremation Quite unexpectedly, however, he was taken by the 
defendants before a Deputy Magistrate at Darjeeling on the 19th September, 
1932, to give a statement on their behalf (Ex 2(364), Vol II, p 266), and 
then produced as a witness before a Commussioner on the 16th October 
following The object evidently was fo falsify the evidence of Sitanta Kumar 
Bagchi by getting him to say that he did not go to the cremation ground at 
all, whether at might or during the day In this they succeeded, for he said 
he merely saw the morning procession between 9-30 and 11 am and did not 
attend any cremation (Vol 3, p 2, Il 9-17), but they were evidently not 
prepared for what he gave out about Anukul Chatterjee ın cross-examination 


He was asked if he had any talk with Anukul about the Kumar before he saw 
the procession, and he said 


“Whether ıt was before or after—that I do not remember, but that 
Anukul Babu told me that he went to bun the Kumar the mght 
before For that reason he felt pain in hands and feet and all over 
lis body I remember (‘‘think’’ is not a correct translation) Anukul 
Babu told me this” (bid, p 7, 16-22) 


This led to a remarkable re-examination which only served to bring out 
that Ins conversation with Anukul gave him the :dea that he had gone to 


the cremation ground “probably” between 10 or 12 o'clock at mght (tbid, 
b 14,1 33) 
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“INCREDIBLE” RE-EXAMINATION 


The cross-examsnation also elicited from the witness a piece of sigmificant 
evidence regarding the weather that there was ram and storm in the evening 
preceding the day he saw the funeral procession—just like the Kal-Baisaklis 
(or the familar Nor’wester, typical of the Bengah month of Baisakh, Apnl- 
May), (tb:d, p 8, I 17-22) Then followed another bit of ‘“‘incredible” 
re-examination, as the learned judge puts ıt (Vol 18, p 368, Il 22-25) 


“Q—You spoke of Kal-Baisahht ım jour cross-examination In which 
month or months does the Kal-Baisakhı take place? 


A—From the end of March to the first week of May 


Q —When there 1s rain and storm of Kal-Baisaklt, does ıt take place 
all over Darjeeling? (Objected to) 


A~—Yes, it takes place all over Darjeeling 


Q~Because the death of the Kumar took place during the Kal- 
Baisaki time, you said that there was ram and storm from the 
evening till 9 o’clock at night on the night preceding the day of 
the procession, or after such a long time you clearly remember 
that rains and storm did actually take place on the night pre- 
ceding the day of the procession? (Objected io) 


A —I have no recollection 


Q —Because ıt was the season of Kal-Barsakht you said that there 
might have been rams or storm on the might preceding the day 
of the procession? (Objected to) 


A —Y¥es, ıt was because it was the season of Kal-Batsakhı” (Vol 3, 
p 15, H 5-19) . 


This was not re-examination at all, but was really in the nature of a 
cross-examination, as Mr Chaudhur himself had to concede, and the 
defendants actually put to the witness his previous statement to contradict 
lum (tbid, p 15, Il 22-25) In my opinion, the whole of this re-examination 
should be expunged as utterly inadmussible, and if that 1s done, his evidence 
regarding the rain and storm stands As regards his alleged conversation 
with Anukul Chatterjee about which he spoke in cross-examunation, strictly 
this 1s not evidence, but as the learned judge points ont, the defendants them- 
selves helped to establish the fact of the conversation by eliciting its content 
(Vol 18, p 368, I! 25-37) 


Mr Chandhuri’s suggestion was that since the witness gave his statement 
to the Deputy Magistrate, he must have been got at by the plaintiff other- 
wise, he said, such a direct question could not have been put to him im 
cross-examination regarding Anukul Chatterjee as was im fact done But 
learned counsel forgets that the plaintiff had cited Fakir Chandra Roy as a 
witness long before, and his name was also mentioned by Sitanta Kumar 
Bagelu, and the plaintiff might well be supposed to have known from him 
the facts which he was in a position to prove If one is to judge from 
surrounding circumstances, the credit for getting at the witness must go to 
the defendants, and the) have none but themselves to thank for the disaster 
he brought on them which more than counteracted the little service they had 
out of hım 
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EVIDENCE OF SUSILA SUNDARI DEVI 


Reference may now be made to the evidence of Susila Sundari Devi, 
PW 1016, (Vol, 11, pp 516-521), the lady whose brothers Jatindra Chandra 
Chakravartı, PW 947 (Vol 10, pp 418-424) and Basanta Chakravarti, since 
deceased, are said to have gone to the evening cremation, and one of whose 
sons Sailendra Kumar Kusarı has also given evidence for the plaintiff on 
commission (Vol 11, pp 329-333) Her husband, Raj Kumar Kusarı deceased, 
1s supposed to have given a statement to N K Roy on the 2nd June, 1921, 
which has been put in by the defendants (Ex Z (340) (a), Vol II, p 233), 
though ıt ıs not clear how this 1s evidence, merely because his son Sailendra 
Kumar Kusar1 proved his signature on it (Vol 11, p 331, l 30 and 
p 332, U 8-9) 


Susila Sundart’s story ıs that her brothers returned from the cremation 
ground at about 1-30 or 2am ın the might, their clothes all wet, and reported 
the missing of the dead body'in the ram and storm for which ıt could not 
be cremated In cross-examination she said, giving the time by guess, that 
the ram and storm which was very heavy began at about 10-30 or 10-45 PM, 
and lasted certainly for an hour and a half (sbid, p 520, U 1-8) She heard 
the next day of'a funeral procession of the Kumar, but heard also that ıt was 
a “faked” procession, as the body carried ın it was a body taken from the 
Victoria Hospital (bid, p 520, 1 29-31) 


She gives some useful information about the nurse Jagat Mohim, who 1s 
said to have come to her house once at the birth of her fourth son Birendra, 
and told her at the time that she was a Kayastha, since turned Christian 
(thid, p 518, W 1-4 and l 13) She confirms the evidence of her brother 
Jatindra (Vol 10, +421, U 5-14) that Jagat Mohm1 was not the wife of 
Rajant Kauta Chakravarty of Shologhar, who was their family priest (Vol 11, 
p 518, ll 15-16, and ll 28-29) 


Incidentally, she mentions that her husband died at Darjeeling at mght 
at 1-30 Am, and lis body was removed to the sasan before dawn, though 
it was rammg at the time, and she says this was done for fear of a bashs 
quaia,—the custom which only excited Mr Chaudhuri’s ridicule 


In my opimion, the evidence of this lady remams wholly unshaken in 
‘cross-examination, and it 1s indeed difficult to see why a respectable Hindu 
widow of her age and position should come to perjure herself ın open court 
for no conceivable reason Mr Chaudhuri suggests that her evidence 1s 
wholly contradicted by her husband’s statement (Vol II, p 233), and that 
1s why ıt 1s said she stated in her examination-in-chief that she had not told 
her husband what she had heard from her brothers regarding their experiences 
ın the sasan ın connection with the Kumar’s cremation (Vol 11, p 517, 
I} 26-27) To say the least of it, ıt 1s doubtful if the statement 1s evidence 
at all, but apart from this, the comment itself seems to be dismgenuous, for 
the witness never tries to conceal the fact that her husband heard the story 
which her brothers were relating she distinctly says that.she did not tell 
him as he could hear it (bid, p 519, 1l 21-25), and further that her brothers 
spoke to her husband that very might (ibid, p. 519, 12 22-27) Then, one fails 
to see wherein lies any possible contradiction between the lady’s evidence and 
her husband's statement 
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SAILENDRA KUMAR KUSARI 


Her son Satlendra Kumar Kusarı (Vol 11, pp 329-333), who also speaks 
to the imcidents of that evening as far as he recollects, was a boy of only 
12 or 13 years at the time, but he gives a special reason for remembering the 
fact A Brahmin Raja of their part of the country had come to Darjeeling 
for a change and died all on a sudden, and the death was a surprising one, 
because the body was not cremated, nor could it be found (thid, p 330, ll 8-12) 
Also, one Kumar of Bhowal had come to Darjeeling a few years before and 
lived in a house next to theirs, and his father had an imtimate acquaintance 
with the family (:bid, N 4-7) ‘This last fact about the previous visit of a 
Bhowal Kumar to Darjeeling 1s ndeed confirmed by one of the defendants’ 
documents (Ex Z(252), Vol II, p 250), a statement of Matilal Gangul: before 
a Deputy Magistrate (sbid, 11 12-16), and was also admitted before us by 
Mr Chaudhuri 


STORY OF RAINFALL, RECORDS 


The question now to be considered 1s whether the whole mass of evidence 
on the plaimtiff’s side regarding rain and storm on the mght of the 8th May 
1s out-weighed by the rainfall records on which the defendants rely It 
appears that there were at least four rain gauges maintamed at Darjeeling in 
those days, one at St Paul’s School, another at St Joseph’s College, a third 
at the Botanical Gardens and the fourth at the Municipal office, the readings 
at St Paul’s being taken for the Government Meteorological Department 
and published ın the official weather reports in the Calcutta Gazette St Paul’s. 
School is at the highest level, bemg located at Jalapahar which is higher 
than the Observatory Hill its height 1s given by PW 969, Sashi Mohon 
Das, as 7,800 feet (Vol 11, p 102, Il 28-30) St Joseph’s College ıs at North 
Point on Cart Road as 1t turns east towards Lebong, and according to DW 12, 
Rev Father Peel, ıt is at an altitude of 6,300 to 6,400 feet, and about 500 feet 
lower than the Market Square, its distance by road bemg 13 to 2 mules from 
Lebong and 1% to 1% mules from the Bazar (Vol 12, p 392, Il 33-36 and 
p 398, ) 16-17) According to PW 969, Sash: Mohon Das (supra), 1t 18 10 or 
15 feet higher than the Darjeeling Railway Station, which 1s about 7,000 feet 
high, the same as the Market Square (Vol 11, p 102,1 29, and p 103, U 3-5) 
The cremation ground is said to be at a height of 4,500 feet (bid, p 102, 
U 30-31) The Botanical Gardens are on Victoria Road which is the western 
boundary, the Market being to the north-east of ıt and at a higher level 
(PW 118, Vol 14, p 420, Il 24-26) ‘The Municipal office at that time was- 
also on Cart Road and at the same level as the Market 


In addition to these records, Mr Chaudhuri relies on Dr B B Satkar’s. 
diary, Ex Z(215) (Vol I, pp 247-254), m which a note appears to have been 
made about the general condition of the weather from day to day, though 
there ıs no evidence as to when or ın respect of what period of the day the 
note was made all that Dr Sarkar’s son who proves the diary says 1s that 
his father usually would take his evening meal at 9 pm and retire to bed 
at 11pm (Vol 15, p 417, ll 16-17) 


Rainfall readings used also to be taken at Planters’ Club, but these have 
not been produced it will be remembered that Manmatha Nath Chaudhuri, 
PW 986, who was then Head Clerk of the Club, said that some years ago, 
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two Bengalee gentlemen had called at the Club and taken away the book for 
1909 (Vol 11, p 279, I 28-38) 


Mr Chaudhuri’s pomt ıs that none of the ramfall records which are m 
evidence show any ram on the night of the 8th May 


Having regard to the testimony of the plamttff’s witnesses, the record at 
the Municipal office or at the Botamical Gardens might have been useful 
evidence on the defendants’ side, the Municipal office, as already stated, being 
situated on the ‘same level as the bazar, and the Botanical Gardens at a lower 
level, though not so low as the sasan The Mumicipal register (Ex 469, 
Photo Album, Vol I, p 27), however, bears evident marks of tampering, and 
the learned judge was consequently unable to place any reliance on +t, 
(Vol 18, p 374,1 28—p 375,1 2) As regards the Botanical Gardens register 
(Ex 2(207), Vol I, p 396), he held that ıt was very irregularly kept and that 
the page for the month of May, 1909, at all events, was fabricated (Vol 18, 
p 375, It 3-27). 


As for the other two records, the learned judge was apparently not 
satisfied that they tallied with each other, or that the absence of any record 
of ram at either of these places would necessarily exclude ram in other parts 
of Darjeeling (Vol 18, p 374, Ul, 1-8 and p 376, ll 9-11), 


SYSTEM OF RECORDING 


In order to be able to follow the readings in the various registers, ıt 18 
necessary to know something about the system which was im force at these 
observatories for making the record There 1s the evidence of only two 
witnesses on the pomt, that of the Rev Father Peel, DW 12 (Vol 12, 
pp 392-400) about St Joseph’s College, and of Bahadur Sing, DW 118 
(Vol 14, pp 420-425) about the Botamical Gardens As regards ihe other 
records, the documents are left to speak for themselves 


. The St Paul’s register, from which an extract only for the month of 
May, 1909 has been produced by the defendants (Ex 2(328), Photo Album, 
Vol II, p 41), shows that readings were taken three times a day, namely, 
at 8aM, 10am and 4 PM, and the final entry would be made in the last 
column at 8 AM every morning showing the total rainfall of the previous 
24 hours this total would include the 8 am reading of that mormng and 
the 10 amt and 4 pm readings of the previous day It seems to be quite 
clear that the date agaist which the entres are shown is the date on which 
the record 1s actually made, and this in fact necessitates the explanatory note 
that the entry of the total m the last column represents the total of 24 hours 
commencing from 8 aM of the previous day 


As regards the St Joseph’s register, this 1s what the Rev Father Peel 
says 


“The readings were kept twice daily up to 1907—at 7-30 am and 
8-30 PM, and after that only at 7-30 AM 


The ramfall read on the mormng, say, of the 3rd, would be 
entered as belonging to the 2nd, but the other data, e g, barometer, 
thermometer would mean as at the time of the record” (Fol 12, 
p 392, I 39—p 393, l 5). 
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Mr Chandhuri would read the words ‘entered as belonging to the 2nd” to 
mean that the reading taken on the morning of the 3rd would be entered 
under date the 2nd, in other words, according to him, the entry of rainfall 
in this register appearing under any date, would represent the rainfall of 
24 hours commencing from the morning of that day ‘This, however, 1s con. 
tradicted by the witness’ own statement which follows 


“Bach entry of rainfall means entry ‘for 12 past hours up to 1907, and 
for 24 hours after (“up to” 1s a misprint) 1908, that 1s, 24 hours 
next before the tune of entry” (tbid, p 393, Il 8-10) 


In my opinion, the learned judge put the correct interpretation on this 
evidence, when referring to the figure for the 12th May he said 


“Father Peel explains that this means the figure entered at 7-30 am 
on the 12th, which means rain. either on the 11th (2e, after 7-30 on 
the 11th), or on the 12th before 7-30” (Vol 18, p 374, ll 5-8) 


This would ın fact be the common-sense view to take, for, there would be 
no pomt ın ante-dating the record by a day, particularly as Father Peel says 
that the barometer and thermometer readings would be entered ‘‘as at the 
time of the record ” 


The system in vogue at the Botanical Gardens was also the same, as 
explained by Bahadur Singh, DW 118, who says 


“The figure for rainfall taken at 8 am to-day means figure for ram- 
fall between 8 Am of the previous day and 8AM of to-day Since I 
entered service the figures were recorded thus—every day at 8 am” 
(Vol 14, p 421, U 19-21) 


So far as the Municipal record ıs concerned, there 1s not only no evidence 
as to what system was followed, but nothing to show at what time of the day 
the readings were taken, and yet it will be recognised that this is an 
important fact without knowing which no proper comparison 1s possible with 
the other records 


PLAINTIFF’S CHARGE OF TAMPERING WITH MUNICIPAL RECORD 


The trial judge, as I have said, was unable to come to any conclusion 
regarding the Municipal register, but Mr Chatterjee on behalf of the plaintiff 
has contended before us that the origimal entry in this record, before ıt 
was tampered with, showed rainfall on the 8th May, 1909 The tampering 
could not be denied, as the document bears ex facie unmistakable signs of 
it, but either side accused the other of having been concerned in this 
villainous transaction The facsimile of the document to be found in the 
Photo Album, Vol I, p 27, shows an alteration ın the entry of the 
mtervenig date between ‘3-5-09” and ‘14-5-09” 


The plaintiff’s case ıs that this date as originally entered was ‘‘8-5-09”, 
or it may be, “9-5-09”, and that the figure “8” or “9” was subsequently 
altered to “13”, whereas the defendants suggest that the original entry 
was “13” which it was sought to alter to “8”, but that the attempt having 
failed, the figure “13” was restored and written again at the top In order 
to appreciate the arguments of either party, ıt 1s necessary to note a few 


TAMPERING OF MUNICIPAL RECORD 265 


of the consecutive dates appearmg above and below the disputed entry in 
this register 


1-5-09, 2-5-09, 3-5-09, 135-09 (disputed), 14-5-09, 15-5-09 


COUNTER-CHARGE BY DEFENDANTS 


Mr Chaudhuri tries to meet the plamtiff’s case by showing that both 
St Paul's and St Joseph’s record ramfall at Darjeeling on the 12th May, 
— 35 inches at the former under date the 13th May (Photo Album, Vol II, 
p 41) and, according to his reading of the system of recording, 300 milli- 
metres at the latter under date the 12th May (Vol I, p 393), and that for 
the same day, the Botanical Gardens register also shows ramfall of 57 inches 
(Vol I, p 396), and Dr Sarkar’s diary “hailstorm at might’? (Vol I, p 249), 
and by arguing from this that there must be some record of the rai ın the 
Mumerpal office ram-gauge as well, and he suggests that it would be 
recorded under date the 13th May, every probability thus poimting to the 
original entry bemg ‘13’, this of course assumes that the St Paul’s system 
of record was followed here, otherwise, ıt ıs said, there would be no record 
at all of the rain 


Secondly, Mr Chaudhuri poimts out that ıt would not avail the plamtsff 
at all if the original entry was ‘‘8’’, for, 1f there was rain on the 8th May, 
if would be shown under date the 9th, assuming agam the same system of 
recording as at St Paul’s 


Mr Chandhuri’s argument would be not without force, if ıt could be 
shown— 


(Q) that the register produced for the Botanical Gardens was an 
authentic record, and 


(1) that ıt could not ram at St Panl’s or at St Joseph's without ramming 
at the same time at the Botanical Gardens or the Municipal office 


Tf (1) 1s established, this by itself would be sufficient for the purposes of 
the defendants’ case, as the Botamcal Gardens record shows no rain on the 
Sth May, and a reference to the Municipal register would be wholly super- 
fluous, the Botanical Gardens bemg at a much lower level than the Municipal 
office and nearer the sesan So far as (n) 1s concerned, the only support for 
such a proposition comes from Father Peel, but his evidence at its best 1s 
that of a mere meteorological expert, and ıt ıs no disparagement to hım 
to say that ıt gives forth no certain sound 


FATHER PEEL’S EVIDENCE 


I am not at all sure that it will serve any useful purpose to discuss 
this evidence at length In the first place, there ıs no evidence that all 
the data on wich he purported to base his opimions were necessarily accurate, 
secondly, as he himself admitted, there were certam hypothetical factors, 
or “probabilities”, as he termed them, which he had to take into account 
{Vol 12, p 399, I} 7-19) Speaking from such knowledge as he had of the 
mexact science of meteorology, he did not lack the conviction to assert that 
a phenomenon hke Chowrmghee, a well-known thoroughfare ın Calcutta, 
being wet up to a pomt and then dry up to the “pomt of demarcation” 
1s a thing “meteorologically impossible” (tbid, p 395, I 12-14), though this 
is a fact which must be within the common experience of every inhabitant 
of this ats He agam went so far as to say that the weather conditions 
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of Darjeeling in the month of May must be the same every year (ibid, p 397, 
ll 12-13) though 1t may be pointed out that the defendants’ own record, 
the Botanical Gardens register, shows varymg totals of rainfall in this 
month in different years—963 inches ın 1909 (Ew Z (207), Vol I, p 396), 
1015 ın 1911 (Ex Z (208), 1b1d, p 397), 388 ın 1912 (Ex Z (209), 1bıd, p 398) 
and 636 in 1922 (Ex Z (210), ibid, p 399) 


He was asked in examination-in-chief 1f there was no ratmn-fall recorded 
at St Joseph’s and St Paul’s between the 5th and the 11th May, could 
there have been rain within a 10-mile radius? He answered,—certainly no 
rain at Darjeeling Spur, by which he meant the spur coming down from 
Ghoom, Katapahar, Jalapahar, Government House, Birch Hull and St Joseph's 
College (Vol 12, p 393, Il 23-29) ‘The next question was, if there was. 
no rain at St Joseph’s and at St Paul’s between those dates, could there 
have been rain near Morganstein’s house (1¢, the sasan area) and at the 
Market Square? And the answer was,—not, without being recorded either 
at St Pauls or St Joseph’s (rbd, I 32-35) The conclusion was that any 
ram at Darjeeling was bound to be recorded at one or other of these observa- 
tories (tbid, p 394, U 4-5) As to whether or why such uniformity of 
rammfall was a characteristic of Darjeeling weather conditions only between 
the specific dates suggested, he did not choose to explam, but he certainly 
does not appear to have tested luis theoretical conclusions by a comparison 
of actual readings of the different rain-gauges at Darjeeling over a number 
of years, or any extended period in the same year, or over any period at all 
In my opinion, it would be wholly unsafe to rest any certam conclusion on 
the uncertaim basis of what might be no more than mere accidental com- 
cidences for only a number of days 


Father Peel himself was obliged to concede that if monsoonish 
conditions prevailed, there might be possibility of ram at Lebong and 
Chowrasta without rain at the Bazar or Ghoom (tbid, p 397, IL 23-25), and 
he further admitted that the date of the oncoming of monsoonish conditions 
varied from year to year (bid, Il 26-28) ‘That such conditions had actually 
set ın at Darjeeling about the 8th May in the year 1909 would appear from 
the evidence of defendants’ own witness Fakir Chandra Roy about the Kal- 
Baisakiu, which has been already referred to 


UNCERTAIN CONCLUSIONS 


As against this expert evidence, there 1s lay evidence on the side of the 
defendants themselves, which tells a different story Calvert, for instance, 
sad “I know in Darjeeling there may be rain m some places and no 
ram in others” (Vol 2, p 222, I 25-26) Mohendra Nath Banerjee, agai, 
said, “At Darjeeling I have seen that it is raimmg at a higher level but no 
rains below, also it ıs raining below but no rams on the higher level” (Vol 1, 
$ 332, U 24-25) Shyamadas Banerjee also spoke to the same effect “I 
saw such things at Darjeeling that for a few minutes it was raining at a 


lower level, and on the upper level ıt was not ranmg” (Vol 1, p 269, 
U 36-38) 


An examination of the rainfall registers themselves as they stand reveals 
so many and such striking discrepancies that it seems to be impossible to 
predicate with certainty that if ıt ramed at St Paul’s School or at St Joseph’s 
College, the rain was bound to be recorded m the ram gauge at the 
Botanical Gardens or the Municipal office Even during the month of May, 
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1909, for which the records have been produced, there are at least four dates 
for which, even according to Mr Chandhun’s way of reading the charts, 
the registers at St Paul’s and St Joseph’s do not tally with each other 
Thus, under dates the 23rd, 30th and 3ist May, St Pauls shows no rainfall, 
but ram is recorded in St Joseph’s under the 22nd, 29th and 30th May to 
the extent of 055, 027 and 00 mm respectively, assuming that the corres- 
ponding entries would appear in this register under these dates On the 
other hand, St Paul’s records 43 inch of rainfall under the 24th May, but 
St. Joseph’s shows mil under the 23rd, May, 1f that be the corresponding date 


NO UNIFORMITY OF RAINFALL 


Supposing, on the other hand, the system of recording to have been 
uniform at both these observatories, there are discrepancies to be observed 
under at least three dates 


St Pauls St Joseph's 
(ut mehes) un millimetres) 
eee 
4th May 04 Nil 
12th May . Nil 300 
30th May Nil 003 


It would perhaps be helpful to subjom a comparative chart of the 
readings 1n the four registers for a number of days m the month of May, 
a double set of figures being given for St Joseph’s, the first set under (:) in 
the table below bemg on the basis of a un:form system of recording, and 
the second under (7) on the assumption that the system was different as 
suggested by Mr Chaudhuri 


Muncipal | Botanical St Joseph's 


Date St Patl’s office Gardens an 
tn inches) | un mches) | (n mehes) nullimet es) 
{?) (12) 
4th May 04 Ni 49 Nil 047 
12th May Na Nil Nil 300 Nil 
23rd May Nil 18 13 Nil 055 
24th May 43 46 63 149 Nil 
26th May 15 Ni 02 818 | 005 
30th May Nil 02 Nil 003 027 
3ist May Nil Nil Nil Nil 003 


ne ee nen a EE 


A comparative examination of these records, without any assistance 
towards an explanation from the evidence, also discloses a remarkable degree 
of quantitative difference between them, the St Joseph’s figures expressed ut 
millimetres, if they have been correctly recorded, being stmkingly on the 
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lower side, as compared with the others,—one mullimetre, 1t may be stated, 
bemg equivalent to 03937 inch, say, roughly 1/25th of an inch Thus, for 
anstance, the heaviest rainfall ın the month of May, according to the 
registers, was between the morning of the 13th and the morning of the 
14th, bemg 310 in the Municipal record, 350 at St Paul’s and 261 at the 
Botanical Gardens, all expressed ın imches and shown under date the 
14th May, but St Joseph’s records only 137 mm against this date, or 
-551 mm , 1f the corresponding date be taken to be the 13th May 


g 


DR B B SARKAR’S DIARY 


Taking Dr Sarkar’s diary next, a few dates may be picked out at random 
to show how ıt differs from the other records 


Ist May “fair”, 2nd May “misty”, 15th May “far”, 16th May “bright, 
cloudy”, 17th May “bright, cloudy”, 21st May “fair, bright’’, but on every 
one of these dates there ıs rainfall recorded ın the other rain gauges ‘Then, 
again 


3rd May “ramy morning”, but no rain in the Municipal register or at 
St Joseph’s under date the 4th May, 


22nd May “shght rain”, but mil at St Paul’s and ml at St Joseph's 
on the 23rd May, 


25th May ‘ram, not much”, but no ram at the Municipal office on 26th, 


30th May “drizzling midday’, but no rain at any of the other places 
on the 3ist 


In this state of the ramfall records, ıt ıs difficult to see how 
Mr Chaudhun can contend with any assurance that merely because the 
‘observatories at St Paul’s and at St Joseph’s recorded rainfall on the 
12th May (under date the 13th), the disputed entry in the Municipal register 
must necessarily relate to the rainfall of this day The probabilities might 
equally pomt to there being a record in the Municipal register of rainfall 
on the 8th May without there bemg a corresponding record either at St Paul’s 
or at St Joseph’s, just as there was ram on the 22nd recorded at the 
Municipal office the followmg day, but not at the other two observatories 


DEFENCE THEORY NOT ESTABLISHED 


In my opmion, Mr Chaudhun’s theory of umformity of rainfall all over 
Darjeeling 1s discounted by the rainfall records themselves, and I cannot 
say that the learned judge went “clearly wrong” in holdiwg that ram on 
‘the 8th May in the Cart Road and below, particularly m the sasan area, 
was not ipso facto excluded by reason of anythmg appearing or not appearing 
in these records As the learned judge poimts out, “the evidence on the 
side of the plaintiff 1s that the ram that occurred on that day fell on the 
Cart Road or even a little Ingher, but no witness mentions as high as the 


cea Road or the Commercial Row or the Chowrasta”’ (Vol 18, p 374, 
I 20-23 


Mr Chandhuri was not quite accurate in suggesting that the plamtiff 
carned the raimfall as high as the Planters’ Club or above Commercial Row 
neither the evidence of Dhanyit, PW 966 (Vol 11, p 62, 1l 28 et seq), not 
that of Bhakatbir Roy, P W 988 (:b1d, p 293, Il 36 et seq and p 294, U 4,5 
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and 11), on which he relied, lends him any support In any case, as I have 
indicated more than once, after such a long lapse of time the story of rainfall 
given by the plamtiff’s witnesses ought not to be taken according to the 
strict letter of their evidence 


SCOTLAND YARD EXAMINATION OF MUNICIPAL RAIN-RECORD 


Apart from the considerations set out above, one may perhaps look at 
the document itself to see that its physical appearance does not seem to 
support Mr Chaudhuri’s conclusion that the original figure in the disputed 
entry m the Municipal register was “13” 


It may be stated that at an early stage of the hearing of the appeal, both 
sides assented to the document being sent to Scotland Yard, London, for 
exammation by X’Ray and Ultra-Violet Ray processes, in order to discover, 
if possible, what was the original entry, m what manner it had been altered 
or tampered with, and the precise sequence im which marks were put upon 
the paper and obliterated (Vide Order of the 22ud December, 1938) The 
document was accordingly forwarded to the proper quarters, and the 
Commissioner of Police of the Metropolis of London was good enough to 
forward to this Court by huis letter No 74/For/781 (C2B) dated the 27th 
January, 1939, copies of police reports obtained by him, together with enlarged 
photographs of the suspected entry, taken under infra-red rays. 


Neither party, however, expressed any anxiety to see the report or the 
photographs after they were received, though they were quite willing that 
the Court might look at them 


PHYSICAL CHARACTERISTICS OF DISPUTED ENTRY 


Quite independently of the report and the infra-red photographs, however, 
certam physical characteristics are discernible on the face of the document 
itself, to which our attention was called by counsel on both sides before the 
papers were despatched to London 


Mr Chaudhuri suggested that the disputed figure must have been “13”, 
otherwise it would be out of alignment with the figures im the succeeding 
entries if 1t had been a single figure like “8” or “9”, ıt should have been 
nearer to the left vertical lune (ın red ink) 


It will be seen, however,— 


(1) that the entnes from after «3.5.09 up to and inclusive of 
*18-5-09" are in a different hand from the other entries on the 
page, and the new writer evidently leans more to the right, and 


(11) that the “1” ın the altered figure 1s much nearer the second digit 
than in the subsequent entries 


What 1s more important 1s that there are no signs of an attempted 
previous obliteration of the figure “1”, the only scormg visible being that 
of the second figure, whatever it was, and this will be more clearly seen if 
the paper ıs held agaist the light and looked at from the reverse If it had 
been a two-digit figure at first, and somebody attemipted to alter it in the 
interest of the plaintiff, the first numeral he was likely to have attacked 
would be “1”, and he wonld have certainly roughened the surface in the 
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attempt, and even if ıt be supposed that he tried to tackle the second figure 
first, he could not have left the area of the first figure altogether unaffected 
The document, however, does not show any traces of an original “1” over 
which the figure “1” now appeatmg was written after an unsuccessful attempt 
at erasure, but shows on the other hand that this figure stands quite mtact 
over a surface already thinned away by mechanical rubbing, making ıt almost 
certain that ıt could not have been there from the beginning It will be seen 
that ın the process of tampering a small perforation was caused sn the paper 
nght through the centre of the second figure 


The outward mdications of the document are ın fact wholly in favour of 
Mr Chatterjee’s suggestion that the origimal entry was a figure of one digit, 
and not of two, the “1” bemg a subsequent interpolation As to whether 
the figure was “8” or “9” or anything else, it ıs umpossible to make out 
defintely with the naked eye, but whatever ıt might have been, to my mind 
the fact that ıt was a single digit should carry the plaintiff a very long way, 
xf not the whole length of ıt It would definitely show that the tampering 
could not have been done ın the interest of the plamtiff It would be non- 
sensical to suppose that an agent of the plaimtiff, having failed in his attempt 
to alter “13” to “8° or “9”, would take care to restore the original, going 
the length of writing a clean figure ‘13 at the top, instead of disfiguring 
the whole of the entry 


TEXT OF SCOTLAND YARD REPORT 


As I have stated, counsel on both sides made their submissions regarding 
the Municipal Rainfall register without any reference to the Scotland Yard 
report, the contents of which they did not im fact see, but the report so far 
as ıt goes seems to be distinctly ın favour of Mr Chatterjee rather than of 
Mr Chaudhuri, and I might set ıt out here for what ıt 1s worth — 


“The document has been examined by various smentific processes at 
the Metropolitan Police Laboratory, Hendon, who report as follows 


‘The entry ‘13-5-09" has been heavily erased mechanically and any 
underlying figures have been almost completely removed An examuna- 
tion of the inks present suggests that all the alterations were made 
some time ago and the diagonal stroke through the erased “13” was 
written before the document was erased to its present condition An 
infra-red photograph shows signs of ink which suggests that there 
has been a figure “6” underneath the erased figure “3” The photo- 
graphs enclosed indicate this pont 


It 1s suggested that the procedure was as follows — 


A figure, probably “6” was written on the page ‘This was partially 
erased and overwritten with a “3° A “1” was placed alongside it 
It was then crossed through, a figure “13” put above and then at 
some later time ıt was further erased’ 


“An enlarged photograph taken under infra-red rays gives the 
best result for examination purposes, and it may be that an attempt 
was made to erase the “13” before the diagonal stroke was wnitten, 
after which further erasure occurred 


“Unfortunately m the process of erasure a hole was worn in the 
paper and it is therefore impossible to say with certainty what the 
original entry was ” 
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Two facts clearly emerge from this report 


` 


(1) that there was some other figure underneath the erased figure “3”, 
and 


(2) that after this figure was overwritten with the “3”, the figure “1” 
was placed alongside to its left 


In other words, neither “1” nor “3” was originally there, and if the report 
can be relied on, it knocks out Mr Chaudhurt’s theory completely It 1s 
unfortunate that the original figure could not be traced with certainty it 
was probably “6”, which does not exclude the possibility of its having been 
“gn or “9? Tn the forwarding letter ıt was emphasised that the examination 
onl} suggested the order im which the alterations had been made 


STORY OF PRODUCTION OF RECORD IN COURT 


To complete the story about the Municipal rainfall record, ıt 1s necessary 
now to refer to a few facts and dates ın connection with the production of 
this document in court, which are not without significance as throwing light 
on the conduct of the parties 


Mr Chaudhuri’s account of the matter as he gave it in his opening was 
„ths The defendants applied for a certified copy of the raimfall record from 
the Darjeeling Municipality in November, 1934, and were supplied with one 
on the 30th of that month, which he said showed no alterations (Ex Z (373), 
Vol I p 394) It appeared that thereafter some surreptitious alterations 
were made im the record in April, 1935, and the Deputy Commissioner of 
Darjeeling made some enquiry about ıt at the time, about which, however, 
no evidence was allowed to be given The plaintiff then applied for a 
certified copy im June, 1935, and he got one with the alterations shown on 1t, 
which 1s printed as Ex 469 ın Photo Album, Vol I, p 26 Later on, while 
arguments were proceeding in the trial court, the orignal record was called 
for at the mstance of the plaintiff and produced ın court, and Mr Chaudhuri 
assented to its bemg marked as an exhibit as a public record without formal 
proof 


The account was not only meagre, but misleading It did not bring 
out the, fact that though the defendants obtaimed their certified copy on the 
30th November, 1934, they did not put ıt ın until the 28th of March, 1936, 
that 1s to say, not until the plamtiff had produced his copy on the fith of 
March, 1936, after having obtamed it only on the 19th February preceding 
The only explanation which Mr Chaudhuri attempted to give at a later stage 
was that it could not be put ın because ıt was not evidence, but that when 
the plamtiff produced a copy, the defendants produced theirs It was poimted 
out that the defendants’ evidence commenced only im February, 1935, and 
shortly thereafter, about the month of April, 1935, when they were preparing 
to call for the record to prove it, they came to learn for the first time about 
the tampering from the Municipal authorities An enquiry was thereupon 
held, but as already stated, this was not allowed to be proved Rightly or 
wrongly, because of the tampering, they took the view that the oryginal 
record would be useless as evidence : 
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DEFENDANTS’ HALTING EXPLANATION 


The explanation seems to be halting m the extreme The defendants 
were already armed with a clean certified copy, and if they had no reason 
to suspect that the original document was not equally clean and free from 
alterations, all that they need have done was to take out a summons on the 
Municipality for the production of the record mstead of gomg to the 
Municipal office to make enquiries Even after they heard about the 
tampering, the tampered record might have been produced along with their 
certified copy, and evidence given regarding the alleged enquiry at a stage 
when ıt could not have been possibly shut out by the court as being too late 
The mutilated register might have been useless as evidence of a clean rainfall 
entry, but not certainly of a clean comscience 


Apparently Mr Chaudhuri did not believe that the certified copy obtained 
by his clients was altogether without value, for he laid great stress on the 
fact that ıt showed no alterations, which according to him was almost 
conclusive proof that at least on the date on which the copy was issued the 
entry ın the register was ‘13-5-09” The argument, however, seems to be 
wholly without substance, as ıt requires no acuteness to see that the copyist 
might quite easily and naturally have taken the altered figure as the correct 
one and put ıt down accordingly ın the copy The reason why the plaintiff's 
copy was ım a different form 1s probably because he had asked for ıt ın that 
form 


PLAINTIFF'S CONDUCT A STRIKING CONTRAST 


An important fact which Mr Chandhun was unwilling to face was that 
the plamtiff called for and produced the original record, though ıt bore an 
alteration which on the face of it went against him Would that be the 
conduct of a tamperer? 


According to Mr Chandhuri, the tampering must have been done in or 
about the month of April, 1935, and done at the mstance of the plaintiff Still 
it seems to be surprising that the plaintiff should since then have been 
making strenuous efforts to obtain a certified copy of the document from the 
Municipality Some evidence of these efforts 1s furmshed by Exs 423, 424, 
425 and 422 (Vol I, pp 400-403) It appears lus lawyer Mr Arabinda Guha 
first applied to the Chairman of the Mumicipality by a registered letter 
delivered to him on the 13th June, 1935, and 4 days later remitted to him 
Rs 3 by money order as cost Apparently this produced no response, and 
he had to follow ıt up with a formal petition with a vakalatnama and court 
fee stamps on the 20th September following, only to be informed by the 
Chairman in reply that a vakalatnama “in the proper form” had to be filed 
and an application made through the court for production of the original on 
payment of the usual fees It 1s idle to speculate what led the Municipality 
to put these obstacles in the way, whether ıt was due to a mere anxiety on 
their part to hide a scandal ın their own office, or to the working of an unseen 
hand trying, xf possible, to make imaccessible to the court the traces of its 
criminal misdeed ‘The fact remains that not until the 19th February, 1936 
the plamtiff got his certified copy, and within three weeks he filed ıt in 
court by a petition dated the 11th March, 1936, whereby he also called for the 
production of the original record from the Municipality (Vol 17, p 414) 
The prayer was allowed and the document was received ın court on the 
2ist March, 1936, and admitted ın evidence along with the certified copy 
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on the 23rd following (see orders Nos 1489, 1499 and 1501, Vol 1, 
pp 112-113) The document was then imspected by the lawyers on both 
sides, and the defendants put on record their observations by a petition filed 
on the 23rd March, 1936 (Vol 17, pp 415-416), to which the plaintiff answered 
by a petition on the 26th March (mbid, pp 417-418) 


I refuse to believe that the orgmal entry was ‘'13-5-09", that the plamntff 
tried to tamper with it, that failing in the attempt, he restored the old 
figure, and that he then applied for and obtaimed a certified copy, and finally 
produced the ongmal record ın court—for no conceivable purpose whatever 
If he was the criminal, why should he be so anxious to publish the evidence 
of his own crime? It 1s not even possible to suggest that the object was 
to divert suspicion from himself, for no suspicion had been raised against 
him at all 


I cannot help observing that his action m calling for and producing this 
tampered record, even at a late stage of the case, seems to me to furnish 
only one more illustration, not only of his willingness, but of his anxiety to 
face all docnments that came his way,—in marked contrast to the secretive 
and selective tendencies so strikingly characteristic of his opponents 


TAMPERING THE WORK OF DEFENDANTS 


On a careful consideration of all the facts\ and circumstances, 1t is my 
definite conclusion that the tampering of the Municipal rainfall record was 
done in the interest of the defendants, and if that be so, the reasonable 
inference 1s that the original entry was in favour of the plaintiff and showed 


rainfall on the 8th May at any rate, it clearly does not exclude rainfall 
on this date 


| The learned judge thought it “strange” that the plamtff did not apply 
for a certified copy before June, 1935 (Vol 18, p 374, Il 39-40), but ıt 15 just 
possible that he did so then only on hearing reports about the tampering 
otherwise he would probably not have applied at all There 1s no evidence 
im fact that he had made enquiries for any of the Darjeelmg rainfall records 
at any stage 


- BOTANICAL GARDENS REGISTER 


It remlains now to consider the Botanical Gardens register, which as 
already stated shows no rainfall on the 8th May, though ıt records 57 inch 
on the 12th The learned judge was unable to place any reliance on the 
document, specially on the entries for the month of May, 1909, and having 
regard to the evidence of Bahadur Sing, DW 118 (Vol 14, pp 420-425), who 
proved this record, I am not prepared to say that he was “clearly wrong” 
The witness 1s said to have been a clerk m the Gardens since December, 1908, 
although ins Service Book (Ex Z(248), Vol I, p 265), produced by the 
defendants at a much later stage through DW 366 (Vol 16, pp 347-350), 
showed the Ist March, 1909 as the date of his substantive appomtment He 
maintamed that the register was “kept ın course of business and correctly” 
(Vol 14, p 421, | 30), but the facts elicited from hım m evidence were 
enough to negative such a clam 


18 
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AN UNRELIABLE RECORD 


He stated that from December, 1908 onwards the rainfall entries were 
made by him, but that ın the event of his illness the Curator would write 
up the book, or if the witness went on leave his substitute would do so 
(hid, p 421, I 9-11) m cross-examimation, however, he changed hus state- 
ment and said “readings were sometimes taken in a slip by the salib in 
my absence, and I would post the figures from the slip to the book” 
(ibid, p 423, 11 ‘36-37) In trying to explain away a confused answer he had 
given to the court that Ins first appomtment was at Sikkim which he left 
after 3 years in 1922 or 1923 (:bid, p 422, I 25-31), he said im re-examination 
that he wrote the entries for 1922 ın the book (1bid, p 425, I 9-10), 
apparently with the object of making out that he was on duty im lus present 
post at Darjeeling throughout that year His Service Book, however, when 
produced showed that he was on leave from the 15th May to the 31st August, 
1922 (Vol I, p 266), so that the entries for this period, at any rate, would not 
be in lus hand at all, but on his own showing, in that of hus substitute 
This obviously makes ıt difficult to attach any value to lus evidence of 
handwriting 


It ıs significant that none of the pages in the 1egister up to 1930 are 
signed bv the Curator, though space is reserved at the foot of each page for 
the signature of this officer, indicated by a rubber stamp of Ins designation 
(Vol 14, p 423, UW 13-17), and the witness Inmself produced a page, 
purporting to be for the year 1915 with the signature of the then Curator 
Mr Cave on ıt (Qbid, lJ 18-19) According to the witness, the Curator would 
look up the book every 15 or 20 days and point out the mistakes, if any, 
but when he was asked if, m case he omitted to record the figure any day, 
he could supply it from memory so many days after, he first said he could, 
and then naively indicated that nobody would detect such omission, winding 
up with the statement that he never made any omission in recording the 
readings (ibid, p 423, Il 21-28)! If on this evidence anybody was to say 
that there might have been an omission to record the rainfall of the 8th May, 
it would certaimly not after all be a very improbable suggestion 


The witness maimtamed that he never recorded in any month the readings 
of the previous month, but could not deny that the figures for April had 
been wrongly entered in the column for March, 1909 The mistake was 
subsequently put right by the sahib, but the correction was not initialled by 
him (ibid, p 423, Il 28-33) In the total for March, 1909, again, the figure “9” 
was first entered and then scored through, but the witness could give no 
explanation of this (tbid, p 424, Il 4-6) Temperature figures, he said, were 
entered up to the 16th June, 1909 after which they were discontinued, but 
there were irregular entries even up to September, 1910 (:bid, p 422, Il 1-6) 
Then, again, it 1s to be seen, as the learned judge points out, that from 1903 
to 1908 the raimfall figures were recorded on the first page and the 
temperature figures on the next, but for some unaccountable reason the 
order appears to have been reversed in the year 1909 


Beyond pointing out that the condition of the book itself was not above 
suspicion, pages being pasted to ıt where the stitch had gone off (rbd, 
p 424, Il 37-39), ıt 1s hardly necessary to refer to the evidence any further 
the indications are abundant that the register was kept ın a most perfunctory 
manner, and, to sav the least, ıt 1s more than doubtful if ıt was Kept by the 
witness at all, and I repeat that I see no reason whatever for rejecting the 
learned judge’s conclusion (Vol 18, p 375, Il 22-27) 
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In the course of his arguments Mr Chatterjee sought to raise a point 
that the witness produced im court was not the real Bahadur Singh, as neither 
‘his father’s name, nor his age, nor the date of his appointment as given by 
hım in hus evidence tallied with the particulars appearmg in the service sheet 
The matter, however, was not pursued, and as ıt is not noticed in the 
judgment of the trial court, nothing further need be said about ıt 


FINAL CONCLUSION 


It thus follows from a consideration of all the raimfall registers that 
there ıs nothing in this body of documentary evidence which tends to destroy 
the plaintiff’s evidence of ram and storm on the might of the 8th May 


All the grounds so far’ urged by Mr Chaudhuri to discredit the plaintiff's 
story of the evening procession and its sequel, therefore, fail, and the story 
must consequently stand, unless it ıs shaken ın any way by the defendants’ 
evidence of the morning cremation 


This takes us to the next section of the Darjeeling chapter, but before 
passing on to it, ıt ıs perhaps necessary to correct Mr Chaudhuri’s misreading 
of the trial court’s finding regarding the attempted evening cremation, as if 
1t was supposed to follow from the mere fact of death at dusk That finding 
1s expressed m these terms ' “I have thus found that the facts connected 
with the sasan, or the shelters, or the rain, do not discredit the account given 
of what happened at the sasan on the night of the 8th May 1f the body of 
the Kumar was taken there that night, as it must have been, zf he had died 
at about dusk” (Vol 18, p 376, ll 15-18) The learned judge might perhaps 
have expressed himself a httle more clearly, avoiding the words “1f” and 
“musi”, so as to leave no room for ambiguity, but there can be no doubt 
that what he meant to say was that as the Kumar had died at dusk, ıt 1s 
only reasonable to suppose that his body must have been taken to the sasan 
that night, and that being so, there would be nothing to discredit the plamtzff’s 
story of the happenngs at the sasan, unless it was negatived by the facts and 
circumstances urged by the defendants regarding the sasan and the shelters 
and the rain In other words, he held that while on the one hand the story 
was consistent with death at dusk which had been already found, it was, 
on the other, not contradicted by any of the facts connected with the sasan or 
the shelters or the rain In the very next sentence the learned judge referred 
to the positive evidence on the plaintiff’s side, which he believed and on 
which he really rested his conclusion ` 


It will be observed that throughout the discussion of this evidence not a 
word 1s said about identity 


It remains to add that the evening procession was a comparatively quiet 
affair with none of the pomp which was a feature of the morning show, no 
coms being distributed on the way (vide Kiron Chandia Mustafi, Vol 10, 
b 385, 1 37 and Bisweswar Mukherjee, ibid, p 397, ll 4-5) 


NO CHANGES IN PLAINTIFF’S CASE 


In the course of his arguments Mr Chaudhuri often referred to what he 
‘described as successive changes in the plaintiff's case regarding the happen- 
ings at the sasan The first story, he said, was that when the cremation party 
missed the body and could not find it out, thev left after setting fire to an 
empty pyre, and im support of this he referred to what appeared in the 
Bengali pamphlets published some time after the plaintuff’s Declaration of 


276 BHOWAL CASE 


Identity, “Faker Beshe Praner Raja” (Ex T, Vol Il, p 346) and “Bhowaler 
Katha O Nabin Sannyası” (Ex T (1), tid, p 344) The next varant was 
said to be the version which Bibhut: or Chandra Sekhar Banerjee, P W 959 
(Vol 11, p 28, ll 5-9) gave, writing to Calvert on the 13th September, 1923 
about a rumour to the effect ‘that the dead body disappeared from the pyre 
during a storm and rain when the cremation party had taken shelter at a 
distance before setting fire to the body? (Ex Z (37!), Vol II, p 348, 
I 22-25), which meant that the body been put on the pyre before the men 
ran away for shelter 

With all respect to Mr Chaudhuri, one fails to see how either the story 
in the Bengal pamphlets or the rumour spoken to by Bibhut: may in any 
sense be regarded as the plamtiff’s case By this token, the plaintiff might 
be made equally responsible for the rumour referred to ın Rani Satyabhama’s 
letter to the Maharajadhiray of Burdwan (Ex 2Z(33), Vol II, p 175) The 
fact remaims that none of the plamtıff’s witnesses have spoken to the body 
having been placed on the pyre before ıt was missed, or to an empty pyre 
being lit after ıt had been missed 


And yet, 1f one may speculate, the rumours might not have been without 
some foundation in fact not at all excluded by anything appearing in the 
evidence on record Jt may well be that after all the outsiders ın the 
cremation party had left, ether of their own accord or sent away because it 
was getting too late, 1t occurred to the Kumar’s people who remained behind, 
when in spite of continued search they were still unable to trace the body, 
to stage a cremation with an empty pyre as a last resort and as the only 
means they could think of at that stage of covering up a scandal, for a 
scandal ıt was, though not due to any deliberate remissness on their part A 
second body might not have been available yet to suggest the brilliant idea of 
a second cremation, or such an idea might not yet have taken root m any 
fertile brain to lead to the search for a second body. 


6 THE MORNING CREMATION OF THE 9TH MAY 


On the question of the mormmg cremation the trial judge records the 
definite conclusion that ıt was a “faked”? show with a “substituted body”, 
and be it noted, he arrives at this finding on an imdependent examination 
of the evidence touching this cremation, uninfluenced by any of the facts 
connected with the evenmg attempt (Vol 18, p 377, Il 26-28) 


One of Mr Chaudhuri’s complaints which he has strongly emphasised 
before us ıs that the learned judge has not considered the whole of the 
defendants’ evidence, but merely given a list of their witnesses which, again, 
is incomplete by one, and of these, ıt 1s said, he discusses the testimony of 
only 4, namely, R N Banerjee, Haran Chakladar, Gita Devi and Jagat Mohini 


I may be forgiven for saying that learned counsel was manufacturmg a 
grievance for the sake of a grievance In the first place, having regard to 
the fact that the morning cremation 1s admitted by the plaintiff, the question 
to be considered in this connection les within’a narrow compass, the ‘only 
pomt being whether or not the body which was taken ont was that of the 
second Kumar, and many of the witnesses can be, therefore, eliminated with- 
out prejudice to the defendants’ case Secondly, it 1s not correct to state 
that the learned judge considers the evidence: of only 4 of their witnesses 
he refers to several others m the course of lis examimation of what he 
describes as “a few broad facts”, which in his opimion belie the defendants’ 
story that the body was exposed and the usual rites were petformed at the 
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sasan (Vol 18, pp 385-388) ‘Thirdly, as regards the omission Mr Chaudhuri 
complains of, one 1s not sure that his clients have suffered at all on this 
account, seemg that the witness left out, Gopal Singh, a baburchi, DW 418 
(Vol 17,.pp 331-332) says that he saw the dead body in a “sitting posture” 
on the charpoy at “Step Aside”,—no doubt with face uncovered, but the rest 
of the body “covered with a sewn garment from neck to foot”! Lastly, it 
is not to be supposed, merely because the judgment does not contam a 
detailed reference to the evidence of each individual witness, that the whole 
of the evidence has not been considered to apply such a test in a case like 
this might be a counsel of perfection, but would certainly be doing less than 
justice to the trial court whose judgment 1s ın fact as full and fair as its 
most exacting critic could reasonably demand (see Vol 18, p 384,1 43—p 385, 


p 8) 


DEFENCE EVIDENCE ANALYSED 


Now, what 1s the evidence on which the defendants rely in support of 
their case that the body ın the morning cremation was that of the second 
Kumar? 


There 1s, first of all, the group of witnesses consisting mostly of the 
inmates of “Step Aside” ‘who speak to the body having reposed im the clasp 
of the second Ram all the time ever since midnight till 1t was torn away from 
her the next morning There 1s, again, the evidence of persons who say they 
knew the Kumar ın life and recognised his face after death as ıt lay exposed 
at the house,—a category winch mcludes those who had only had casual 
opportunities of seemg the Kumar for the first time at Darjeeling on this 
occasion, and those who had seen and known ‘him from before ‘There 1s, 
further, another body of witnesses who had neither known nor seen the 
Kumar in hfe at all, whether at Darjeeling or elsewhere, but deposed to 
having only seen a dead body that morning at “Step Aside” or at the cremation 
ground, with the face uncovered, ıt bemmg common case that the face was not 
exposed as the body was being borne along ın the procession Finally, there 
1s the evidence of all the witnesses who went to the sasan and say that the 
funeral was a normal one with full rites and cerémomies, at any rate that 
there was nothing unusual about it which they remembered 


Emerging from this body of evidence, are certain broad facts which may 
a unfairly be regarded as a touch-stone against which to test such evidence, 
ese are — 


(1) The Rani clinging to the dead body right from midnight to next 
morning, directly negativing the possibility of a substituted body. 
This involves— 


(2) Body remaining upstairs all the time till ıt was brought down and 
laid on the charpoy, 


(3) Face remained uncovered up to this stage,—permitting open recog- 
nition by all, and showing no attempt at concealment of features , 


(4) Messages sent to the Sanitarium and the Cutchery Building, shortly 
after midnight, and arrival of Rajendra Nath Sett from the Sanı- 
tarium with Tinkart Mukherjee and Bijoy Krishna Mukherjee, and 
of Shyamadas Banerjee from the Cutchery Building with Anukul 
Chatterjee, during the might, 


(5) Fresh calls sent ont in the morning through Shyamadas ‘Banerjee, 
Anukul Chatterjee, Jagat Mohim and another nurse Mangli, which 
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brought to “Step-Aside”’, among others, Kasiswari Devi (wife of 
the Government Pleader, Mahendra Nath Banerjee), her eldest sox 
Balen aud her youngest son Rabin (R N Banerjee) alas Bebul, 


(6) Body exposed at the sasan, there again permitting full view, and 
discounting any suggestion of suspicious conduct, 


(7) Performance of full shastric mites at the cremation—including the 
recital of mantras, the putting on of a sacred thread or paita on 
the body, anoimting the body with ghee and bathing it with Ganges. 
water,—Jagat Mohini having been commissioned by Kasiswari Devi 
to take the pata and the Ganges water, the latter from Burdwan 
House, 


(8) Also, demonstrations of grief by a trusted servant of the Kumar, 
Sanf Khan, and a near relation Birendra Chandra Banerjee 
who performed the “Mukhagn’’, 


(9) Generally, the atmosphere of publicity surrounding the whole 
transaction 


These are the facts which the defendants set out to prove, and if they 
were pioved, they would undoubtedly establish the whole of their case 


The evidence is wholly oral, and quite naturally the defendants try to 
support the statements of those who may be considered to be partisan or 
prejudiced witnesses by the evidence of as many disinterested persons as 
they can Among such independent outsiders, they evidently reckon the 
four persons whom the learned judge has singled out for special treatment, 
namely, R N Banerjee, Jagat Mohimi, Gita Devi and Haran Chakladar 


So far as Gita Devi 1s concerned, the real importance of her evidence 
hes m her supposed corroboration of R N Banerjee’s presence in the 
Procession, which requires the procession to have passed along the Thorn 
Road route to make it possible for her to have noticed her brother-in-law 
im it from her house “Balen Villa” which lay on this route, this bemg in 
fact the only circumstance which lends significance to the question of route. 


Kasiswar1 Debi who ıs said to have gone over to “Step Aside” that 
morning directly she got the news of death ‘rom Jagat Mohin1, and ıs also 
Supposed to have been visiting the Kumar eve1y day during hus illness with 
R N Banerjee, then a young lad of 17, ıs unfortunately dead, and not 
unnaturally is her unavoidable absence from the witness box sought to be 
made up for by her daughter-in-law and the youngest son 


JUDGE'S FINDINGS | 


It will perhaps be helpful to state at once the findings of the learned 
judge on some of the questions imdicated above These are — 


(1) That the story about the body being upstairs, clasped by the Rat, 
until taken away from her at about 7-30 or 8 the ‘next morning, 
18 an utter falsehood (Vol 18, p 387, I 33-34 and p 388, ll 5-7), 


(2) That the body was m a room downstairs, and was seen by 
Dr Pran Krishna Acharyya, covered up from head to foot, when 
he came over in the morning,—a visit which 1s admitted by 
the defendants, though the purpose of it 1s m dispute (bid, 
p 387, U 25 and 39 and I 21-22), À 


(3) That not a soul came to “Step Aside” at might after 9PM on 
the 8th May, but men were sent for and came from the 
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Sanitarium or the Cutchery Building the next morning (:bid, 
p 385, I 9, 22, 23 and 36-37), 


(4) That Kasiswar1 Devi did not come in the morning (tbid, p 385, 
Il 37-38 and p 388, Il 10-11), nor was Jagat Mohini sent out 
to the sasan (:bid, p 389, 1 24), the story about her being asked 
to take the pata and the Ganges water there being a pure 
invention (bid, p 389, Il 34-38), 


(5) That R N Banerjee was also not at “Step Aside” that mormng 
bid, p 384, | 42 and p 385, lIl 37-38), nor was the procession 
. seen by Gita Devi from her house, as it never passed that way 
but followed the Commercial Row' route ‘(sbid, p 390, Il 29-33 

and p 391, U 46), 


(6) That R N Banerjee really left for Kurseong that morning for 
the Kakina siadh (ibid, p 386, 1 3), 


(7) That no mites were performed at the sasan, and the body was 
burnt up without being stripped of its clothing (ibid, p 389, 
1 39 and p 392, I 14-15), 


(8) That the procession was made only too ostentatious on purpose, 
—pice scattered, reversed arms and so forth (bid, p 385, 
I 39-42) 


As regards the demonstrations of gnef at the sasan—Sarif Khan trying 
to throw himself on the burning pyre and Birendra Chandra Banerjee 
rolling on the ground im grief—he held these facts were admitted by the 
plaintiff's witnesses (sbtd, p 379, Il 21-24) 


It 1s not difficult to see that these findings, if it 1s possible to accept them 
as correct, are enough to dispose of the defendants’ case of the morning 
cremation completely The question then ıs, first, whether in arriving at 
these findings the learned judge considered all the material evidence, and 
secondly, whether his conclusions are justified on such evidence In other 
words, all that Mr Chaudhuri 1s entitled to demand 1s that the findings 
should be tested im the light of the whole body of evidence on the record 


This evidence, ıt should be noted, does not consist merely of the state- 
ments of the defence witnesses, but includes also the testimony of witnesses 
on the plaintiff’s side, far out-numbered as they are by those of the 
defendants Mr Chaudhuri claims that the defence evidence ıs all one-sided 
and remains uncontradicted, whereas the plaintiff only seeks to raise suspicion 
by the evidence he has called One has, however, only to read the short and 
simple deposition of the plaintiff’s first witness, Dr Pran Krishna Acharyya 
(Vol 1, pp 194-199), to see what devastating effect 1t has on a not incon- 
siderable part of the defendants’ case regarding ihe morning cremation, 
bolstered up as st ıs by an army of witnesses ‘This evidence 1s indeed quite 
definite, and, effectively disposes of the story, which 1s a vital part of such 
case, that the body was that of the second Kumar, and that it lay at “Step 
Aside” with the face exposed till 1t was borne away to the sasan some time 
after 8 AM : 


DEVASTATING EFFECT, OF DR PRAN KRISHNA ACHARYYA’S 
EVIDENCE 


It 1s worthy of special note that the evidence was given long before the 
defendants came out with the particulars by means of which they songht to 
establish their case, Dr Acharyya being not merely the first witness, for the 
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plamtff, but the very first person to depose in the suit itself, the earliest 
witness on the defendants’ side Shyamadas Banerji (Vol 1, pp 255-278) not 
bemg examined until about three months later 


It ıs just as well to call attention to Dr Acharyya’s evidence at once, 
of which the learned judge has given a very correct analysis in his judgment 
(Vol 18, pp 386-387), and which makes it quite clear — 


(1) that early on the morning of the 9th May at about 6 am 
Dr Acharyya 1ece:ved a call from a person looking like a nurse 
(whether ıt was Jagat Mohini or Mangli does not matter), who 
gave him a message regarding the second Kumar, which made him 
go over at once to “Step Aside” with a stethoscope (Vol 1, p 195, 
Il 1-6,1 12 and p 197, 31-37), 


(2) that whatever the actual terms of the message were, Dr Acharyya 
got the impression that the patient was either dymg or had 
just died, and he was expected to pronounce death (tbid, p 197, 
ll 22-24 and 26-29), 


(3) that Dr Acharyya had not received any authorised call for the 
Kumar’s treatment (bid, p 195, Il 1-2), ' 


(4) that on going to “Step Aside”, he saw a dead body “completely 
covered” (1bid, p 195, 1 17 and lIl 25-27, p 198, 1 22, Il 23-24 
and l 25), and his impression was he saw ıt on a bed-stead 
(bid, p 195, 1 29), 


(5) that he tried to uncover the body and examine the heart with 
the stethoscope to see if life was extinct, but was peremptorily 
warned off by the people there on the ground that he was a 
Brahmo and the body was that of a Brahmin (bid, p 195, 
Ul 18-23 and p 197, U 1-5) 


ATTEMPTED EXPLANATION OF HIS VISIT 


There was not a word ın the cross-examimation even remotely challenging 
any of these facts,—nothing to suggest that Dr Acharyya did not come 
to “Step Aside” that morning, or that the body he saw was not fully covered 
up, or that he did not want to examme the body, or that he was not 
prevented from domg so All that was put to him was if ıt was not quite 
natural for a member of a Brahmin family to object to a Brahmo touching 
the dead body of a Brahmin (:b:d, p 196, Il 1-3) ın other words, the facts 
were admitted, only an excuse was sought for the act of unceremoniously 
turning away the doctor after calling him im,—and be it added, a false 
excuse at that, as on the defendants’ own showing no objection was raised 
to Calvert examining the body and pronouncing it dead one wonders if 
by their standard the touch of a Brahmo, though still a Hindu, would 
pollute, but that of a non-Hindu would punfy! 


Dr Acharyya’s presence at “Step Aside” bemg admitted, Mr Chandhun 
was really in a difficulty im finding some explanation to account for it, and 
yet ıt is clear that the purpose for which the doctor was brought there 
has a very material bearing on the defendants’ case 


If he came on a professional visit, ıt would almost make ıt certain 
that the body he saw was not that of the second Kumar, for supposing the 
Kumar had died at mid-night, no one would think of getting a new doctor 
the next morning to examine hs body, specially as the defendants say 
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Calvert and Dr Nibaran Sen were both im attendance at the time of death. 
This was realised by the defendants themselves, who accordingly tried to 
run away from this position, as 1s im fact shown by a question they put 
to Dr Acharyya suggesting that some other qualified doctor might have 
declared the patient dead before his arrival (sbid , p 197, I} 18-19), to which 
the witness simply replied that this was more than he could say (bid, 
l| 20) 


The only other suggestion, not put to the witness, but which Mr 
Chaudhur: put before us, was that Dr Acharyya must have been summoned 
casually as a sasan-bandhu, just as others had been—that 1s to say, to assist 
ın carrying the corpse to the cremation ground, which would pre-suppose 
his being told that the Kumar had died In the first place, however, he 
would not in that case have come hurrying to “Step Aside” with his 
stethoscope Secondly, as the learned judge points out, bemg a Brahmo, 
Dr Acharyya would have been “useless for cremation purposes” (Vol 18, 
p 387, | 23), and he would have himself told so to the person who went 
to call him, for, as he says in ius evidence, he knew that ıt was a custom 
among Brahmins not to allow a Brahmo to carry the dead body of a Brahmin 
(Vol 1, p 196, ll 28-30) Thirdly, it ıs unthinkable that if he was 
requisitioned as a sasan-bandhu, he should have been allowed, stethoscope 
in hand, to go upstairs, where according to the defendants the dead body 
had been lying ın the clasp of the second Rani There is no evidence that 
any of the other new-comers went or were taken to the first floor that 
morning, except perhaps for the purpose of bringing down the dead body, 
the evidence is really the other way Rajendra Nath Sett definitely says 
he did not go upstairs (Vol 1, p 309, 1 30), while Mohendra Nath Banerjee 
states that none of the Secretariat people went inside the house (tbid, p 327, 
I 14-15), and Nalindra Nath Ghose also speaks to the same effect (:bid, 
b 402, ll 33-34) Nor can one forget in this connection Satyendra’s state- 
ment that “it was not possible for Ram Sing Subha to come upstairs into 
the Kumar's bed-room when the Ran was also there” (Vol 16, p 431, 
J 10-11) 


Mr Chaudhuri at one stage drew the picture of Dr Acharyya gomg 
upstairs to see the body and the Rani quietly moving away for a few minutes 
to facilitate his coming, but this would imply a deliberate act on the part 
of the people at “Step Aside” im taking him there, which would of course 
be the last thing the defendants would admit 


Satyendra, ıt will be remembered, did not even know the name of 
Dr Pran Krishna Acharyya of Calcutta at the tıme he was in Darjeeling 
(Vol 16, p 479, ll 28-29),—though on being confronted with a passage from 
the doctor’s evidence, he was willing to concede that his visit was “not 
impossible, but highly improbable” (bid, p 479, Il 33-34),—and Bibhabati 
on her part did not recollect ara coming to examime the body before it 
was taken downstairs (Vol 12, p , U 37-38), while Jagat Mohin had 
not heard the name of Dr hee even when she was deposing, nor seen 


if there was a house at all below and near “Step Aside” (Vol 1, p 296, 
I 3-5) 


~- It 1s significant: that none of the witnesses on the defendants’ side are 
willing to admit the presence of Dr Acharya ın fact, 1f I am not mistaken, 
those who say they were at “Step Aside” that morning are almost all 
without exception anxious to disown him Thus, to pick out a few such 
‘witnesses, Shyamadas Banery: says he heard the name of Dr Pran Krishna 
Acharyya of Calcutta but did not know him (Vol 1, $ 271, U 10-11) 


- 
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Rajendranath Sett speaks to the same effect, bemg good enough onl; to 
add that he was a “big doctor” (tbid, p 309, 1 41—p 310, 1 2) Mohendra 
Nath Banerjee hkewise never saw him, but only heard of lus name as that 
of “an eminent physician” (tbid, p 338, U 19-21) Professor Haran Chandra 
Chakladar was ın a somewhat better position, for he knew him and knew 
lus face as well, and also that he was “a renowned doctor of Calcutta”, 
but neither did he have his acquaintance nor did he remember if the doctor 
was at Darjeeling at the time (tbid, p 387, Il 12-15) Kshetra Mohan 
Bhattacharya, who says he was putting up at “Mall Villa” and got the 
news of death at about 4 or 5 AM, merely vouchsafes the information that 
Dr Acharya was staying ın another part of the same house ın a room 
close to his, but separated by a tin wall (tbid, p 428, Il 14-15) Buirendra 
Chandra Banerjee (D W 290) heard Dr Acharyya’s name first as a witness 
in this case (Vol 15, p 355, U 3-4), only the day before he bımself gave 
his evidence, which, however, awakened ın lim no cunosity to know what. 
the doctor had said (tbid, p 332, Il 24.32), for he was sure that any evidence 
which conflicted with bis, was bound to be false or mustaken,—save and 
except that of Ran: Bibhabati (:b:d, I] 32-35)! Dr Ashutosh Das Gupta, 
presumably because he was a doctor himself, knew the name of Dr Acharyva. 
for a long time, from even before the Darjeeling trip, though not of course 
as a big doctor, but he never saw him and never heard he had come to 
“Step Aside” he ıs definite that he did not see him on the 9th May 
(Vol 16, p 327, I 3-10) 


PLAN MISCARRIES 


Look at the matter from any pomt of view one may, there ıs to my 
mind no possible escape from the conclusion that the summonimg of Dr 
Pran Krishna Acharyya to “Step Aside” was not and could not have been 
a casual act, but had a definite purpose behind it, a purpose, however, which 
Nemesis caused to miscarry,—that which was designed to serve as valuable 
evidence in their favour turning out to be the most damning circumstance 
agamst those who had planned this ingenious move And it ss this that 
accounts for the studied reluctance of the defendants through their witnesses to 
admit the visit, far less to face it, though it could not be demied in the 
cross-examination of the witness himself 


Mr Chaudhuri stressed it with some force that ıt was not necessary 
to call m Dr Acharyja to prove the existence of a dead body at “Step 
Aside” that morning, as the cremation procession itself which was to follow 
would have been quite enough for the purpose He was perfectly mght, 
but he was wrong in supposing that ıt was ever the plaintiff's suggestion 
that this was the purpose The real object must have been to create 
independent evidence after the fiasco of that might, not of the presence of 
a dead body, but of the presence of the dead body of the second Kumar, 
and this could be easily and effectively achieved xf Dr Acharya could 
be made to give a death certificate It was obviously out of the question 
to approach either Calvert or Dr Nuibaran Sen for such a purpose 


Dr Acharyya no doubt said, and be it noted he did so in his examina- 
tion-in-chief, that nobody asked him for a death certificate (Vol 1, p 195, 
l 39), but this was only because the Brahmo doctor must have caused a 
shock and a surprise by his refusal to take things for granted and his 
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msistence'on examining the body for himself,—a rude reminder to those 
who wanted him how 


‘The best laid schemes o’ mice and men 
Gang aft a-gley” 


Dr Pran Krishna Acharyya, who it may be stated ıs no longer living, 
was ın fact a well-known medical practitioner of Calcutta im those days 
and a man of unimpeachable integrity, whose credit or veracity even 
Mr Chaudhuri dared not assazl 


He ıs one of the persons from whom Lindsay obtained a statement in 
1921, though it ıs not clear how Iindsay got his name, if neither Satyendra 
nor any of the ‘Step Aside” witnesses of the defendants had known of 
his visit As I have pomted ont ın an earlier portion of the judgment, 
Lindsay was writing to Lethbridge on the 10th June, 1921, to get a state- 
ment from Dr Acharyya among others, and Lethbridge arranged to send 
for him (Ex 439, Vol II, p 241) Ra: Bahadur Sasanka Coomar Ghose, 
however, appears to have seen the witness later, and Lindsay thought ıt fit 
not to trouble him any further (Ex 440(a), thid, p 248, Il 1-2) All the 
same Iandsay sent him a questionnaire on the 13th August, 1921, when 
Dr Acharyya was at Mussoor: (Ex Z(335), ibid, pp 258-259), and the latter 
sent him a reply (Ex Z(334), tbid, p 260) 


i FUTILE CRITICISM OF EVIDENCE 


Mr Chaudhuri tried to shake Dr Acharyya’s evidence by reference to 
two of his answers to Lindsay, but the attempt was as feeble as it was 
futile 


Q 4 was in these terms 


‘Did you know the Kumar before? 
“If not, did you see the body after death? 
Please give a description of the body as far as possible” 


The answer was “No Yes I have altogether forgotten his features ” 


The argument was that he could not have forgotten the features unless 
he had seen them, and ıt was said that his present statement that he saw 
the body fully covered up was, therefore, demonstrably incorrect But the 
fact 1s over-looked that Dr Acharyya was living close to “Step Aside” and 
knew that the second Kumar was staying there (Vol 1, p 195, ll 7-9), and 
1t was not all unlikely for hım to have had opportunities of viewing the 
Kumar there or on the road, as so many defendants’ witnesses say they 
had done Mr Chandhur drew attention to his statement ın the evidence 
“I did not meet him there while he was alive, nor had acquaintance with 
him” (bid, p 194, Il 31-32) ‘The translation in the printed record 1s 
misleading the deposition was ın Bengali and the original words mean 
that “he had no mterview with the Kumar in hfe,—he’ had no acquaintance 
with him” Definitely, the witness did not say that he had not seen the 
Kumar before his death In any event it will bê seen that, this particular 
answer was not put to him at all ın cross-examination 


He was, however, cross-examined with reference to his answer No 8 
which he had sent to Inndsay “I saw sons of Mr M N Banerjee, 
Government Pleader, making arrangements for cremation” (Vol II, p 260, 
U 22-23) This was in reply to the question “Can you remember the 
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name with address, if possible, of any person who to your knowledge was 
present either at the death or with the funeral procession or at- the 
cremation?” It was said he was making a different statement now, for he 
stated that at the time he was speaking of, he knew Mr M N Banerjee, 
the Government Pleader of Darjeeling, but not his sons whom he came to 
know afterwards (Vol J, p 198, H 2-4 and 7) But on his being reminded 
of lus previous answer, he still adhered to this statement, and added quite 
frankly “I do not think that it was right for me to write “saw” in 
the said answer of mine ‘There is ın the question, “to your knowledge” 
I came to hear later on that they were there I wrote “saw” for that 
reason” (ibid, p 198, II 37-39) As regards cremation arrangements, what 
he saw was the dead body covered up, from which he understood that it 
was about to be taken out for cremation, and he explained that this was 
all he meant when he-said, even before he was shown his former answer, 
that on going over to “Step Aside” ıt appeared to hım that arrangements 
were then being made for cremation of the dead body (zbid, p 197, Il 38-39 
and p 198, ll 21-27) The explanation seems to be quite natural, and I 
see nothing in his evidence which 1s really contradicted by the statement 
he gave to Lindsay 


Apart from the fact that his story was ın substance left unchallenged 
ım crOss-examination, there are at least three unerring indications in the 
evidence itself which show that he could not but be speaking the truth 
First, his statement that nobody asked him for a death certificate (bid, 
p 195, L 39) ıf the plamtiff got him there to give false evidence, he 
could be easily made to say that such a certificate had been asked for from 
him Secondly, his statement that a nurse went to call him (:bid, p 195, 
1l 2-4 and p 197, ll 33-34), this bemg a fact which he could not anticipate 
would be quite consistent with the defendants’ own case that a nurse was 
sent out to fetch people to “Step Aside” that mornmg ‘Thirdly, his state- 
ment that he did not know who asked him not to examine the body, or 
who was the Kumar’s brother-in-law (:b1d, p 195, U 23-25 and p 197, 
U 4-5) particulars which he need not have withheld, if he was giving 
tutored evidence 


It 1s again worthy of note that he did not pretend to remember the 
details of that day’s meidents he said so in his statement to Lindsay 
(Vol II, p 260, U 10-11) as well as in his present evidence (Vol 1, p 197, 
l 1) Still he had good reason to remember the occasion, as ıt did appear 
to hım “a httle strange” that he should not be allowed to examine the 


rag! (Vol II, p 260, ll 24-26), and he was “a little piqued” at this (Vol 1, 
197, l 3) 


UNCONVINCING SUGGESTIONS 


Tt seems to me difficult to accept Mr Chaudhuri’s theory that Dr 
Acharya took his stethoscope with him: for nothing, and wanted to examine the 
body without bemg asked by anybody to do so If, as the defendants say, 
the body was lying upstairs, such officious conduct would really be impossible 
on his part This case was im fact not put to the witness at all, but all 
that he was asked was 1f he knew the person who told hım not to touch 
the body (Vol 1, p 197, ll 4-5) On behalf of the plaintiff, however, it 


STORY OF BODY LYING UPSTAIRS 285 


was put to Satyendra if such a thmg could have happened, and his answer 
was, as usual, characteristic 
“Q—Could any doctor be asked on the 9th morning to feel the 
Kumar’s pulse or examine him without your knowing ıt? 


A—May be 
Then says, but it 1s hardly probable 

Q—Do you know that he has deposed that he came to the “Step 
Aside” on the 9th morning, saw a covered up body and wanted 
to feel its pulse and otherwise examine it—do you say such a 
thing could have happened? 


A—Could have Cannot say one way or the other If such a thing 
did happen, ıt did not happen im my presence” (Vol 16, p 448, 
H 1-9) 


An important question to consider in connection with Dr Acharyya’s 
evidence im fact ıs where he saw the dead body at ‘Step Aside’, upstairs 
or downstairs Neither side asked him definitely about it, but in his 
examination-in-chief he stated that the dead body was on a bed-stead, adding 
that this was his ‘“smpression” (Vol 1, p 195, l 29), and there was no 
cross-examination on the point “Impression” of course 1s not memory, but 
1f 1t be supposed that his recollection was inexact and he actually saw the 
body lymg on the floor, the defendants must face the fact of his gomg 
upstairs and account for it, which, as I have said, they cannot do without 
entangling themselves ın insuperable difficulties To take Dr Acharyya 
upstairs would indeed be not only a meaningless, but a suicidal move on 
their part Seemg the body on a bed-stead might be mere ‘“‘impression’’, 
but not so hus seeing it fully covered, about which he was as definite as any 
honest witness could be, and ıt ıs the defendants’ positive case that the 
body was not covered while it lay upstairs All indications, therefore, ın 
the evidence seem distinctly to pomt to Dr Acharyya’s ‘‘impression” being 
as good as true recollection, and it follows that he must have seen the 
body downstairs,—not, however, in the yard outside where, according to 
the defendants, ıt was not removed till about 8 am, but inside the house, 
Satyendra himself saying that ıt was not his case that any doctor examined 
the body while ıt lay on the khata in the yard (Vol 16, p 541, Ul 1-2) 
Birendra Chandra Banerjee also admits that if anybody says that on the 
morning of the 9th he saw the dead body on a khat, he could not possibly 
have seen it upstairs (Vol 15, p 362, 1 18-19) 


IF DR ACHARYYA SAW BODY UPSTAIRS 


If, according to the defendants, the body was upstairs, when Dr Acharyya 
saw it, one wonders why this case was not put to the witness, nor was he 
asked a single question as to whether he noticed the second Ram there or 
not Mr Chaudhuri called attention to a question put to one of the defen- 
dants’ morning cremation witnesses, Durga Charan Pal, D W 57, which he 
i showed that it was the plamtıff’s case that the body was upstairs at 
the time 


~ “Q —Supposmg he (Dr Acharyya) had said that he had seen the 
n body at 6 am or so, fully covered up, he must have seen the 
+, , body upstairs ?” (Vol 13, p 149, Il 8-9) 


Learned counsel evidently mus-read the question, which only meant to ask 
1f Dr Acharyya’s evidence would not smply such a conclusion on the 
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defendants’ case, the object bemg to contradict that case by this evidence 
It 1s ridiculous to suppose that at the stage when this witness was bemg 
examined, the plaintiff should, for no reason whatever, be suddenly making 
a change of case on such a vital pomt In point of fact, the same suggestion 
was put later to Dr Ashutosh Das Gupta, who of course said that such a 
thing as Dr Acharyya or anybody examınıng, or wanting to examine, the 
body after death did not only not happen, but could not possibly have 
happened (Vol 16, p 288, ll 5-14) 


On the question as to whether the body was upstairs or downstairs on 
the morning of the 9th May, it 1s instructive to refer to the evidence of 
one of the defendants’ own important witnesses Mohendra Nath Banerjee 
(Vol 1, pp 323-346), which wholly destroys the case sought to be made 
through other witnesses to the effect that the body was brought down from 
the first floor by the wooden staircase at the northern end of the building, 
and then carried along the whole length of the road-side verandah on the 
ground floor, and finally deposited on a khata 1m the yard outside As the 
learned judge points out (Vol 18, p 382, 1 39—p 383, 1 1), and as 1s clear 
from the evidence of Kalu Satr, DW 75 (Vol 13, pp 270-281), whose 
description of the lay-out of “Step Aside” both sides accept as correct, the 
staircase led into this ground floor verandah from the glazed verandah on 
the top of it (which ıs marked No 6 ın the rough sketch given by the 
learned judge in his judgment, Vol 18, p 311) If the body was lymg 
upstairs, there could evidently be no question of bringing it out of any of 
the ground floor rooms in carrying it to the khatsa outside Mohendra 
Nath Banerjee, however, says quite explicitly “The dead body was brought 
out from the room attached to the verandah” (Vol 1, p 327, U 13-14) 
There 1s absolutely no ambiguity in this evidence, and no mistaking the 
“room” or the “verandah” he means, to which in fact he frequently refers 
in other parts of kis deposition I am wholly unable to accept 
Mr Chaudhuri’s suggestion that the origimal deposition in Bengali shows 
anything to the contrary, or that the learned judge mus-read the same 
(Vol 18, p 387, ll 35-37) I have read it myself more than once, and most 
definitely, ıt does not show that the “room” meant the road-side verandah, 
and the “verandah” meant a ledge projecting from the outer door of the 
house into the compound and leading down to ıt by a short flight of steps, 
as counsel wanted to say Such a projection beyond the outer door would 
not be described as a verandah in the lower storey ( *fc6q Stata atztel) 
(Vol 1, p 326, 1 41), and no such projection actually existed Kalu Satri’s 
evidence shows that the compound outside, the immer verandah and the 
rooms opening into this vestibule were all on the same level (Vol 13, p 272, 
I 14-16), and that ıs also what DW 66, Narendra Nath Mukherjee, says in 
cross-examination (:btd, p 197, ll 7-8 and ll 14-15) as well as ın re-examina- 
tion (ibid, p 198, U 1-2) 


Mohendra Nath Banerjee ın fact makes it quite clear that the 
“verandah” he was speaking of was the road-side verandah, where he 
and others had been waiting (Vol 1, p 327, I 2-6), and that the body was 
brought out from the inner apartments to this verandah from where it was 
borne away on a charpoy or khatia (tbid, I 19-20, 23-24, 26-27, 28-29 and 
37-38) He puts the matter beyond doubt when he says later that “the 
verandah, and the room from which the body was taken out to the verandah 
were of the same level” (:bid, p 330, Il 29-31) His statement that “he did 
not enter mside” (:bid, p 326, 1 41) only means that he did not get into 
any of the mner rooms, not that he was waiting outside in the compound 
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The learned judge apparently takes the view that Biyoy Knshna 
Mukheryjee’s evidence on the point was the same as that of Mohendra Nath 
Banerjee (Vol 18, p 387, U 37-38), but I agree with Mr Chaudhur that 
he ıs wrong in so thinking Bıjoy Krishna Mukherjee no doubt spoke of the 
dead body being taken through the “room” im which he was seated, but 
reading his evidence, ıt ıs clear that by “room” he only meant the vestibule 
which 1t appears was used as a wattimg hall on the occasion (Vol 1, p 317, 
Ii 30-31) 


FACTS ESTABLISHED 


Dr Acharyya’s evidence thus establishes three broad facts — 
(1) that he was summoned to “Step Aside’? at about 6 Am on the 
morning of the 9th May, 
(2) that he saw there a fully covered up dead body, and 
(3) that he saw ıt downstairs 


As ıt is nobody’s case that there were two dead bodies in the house at the 
same time, the body he saw must have been either that of the second Kumar 
or of some other person ‘The first alternative 1s, however, ruled ont by— 


(1) the hour of lis call, 

(2) the purpose for which he was called, which could not be that of 
acting as a mere sasan-bandhu, and 

(3) the false excuse by which he was stopped from liftimg the cover 
and examining the body 


It will be seen, therefore, that the evidence ıs neither “colourless”, nor 
does ıt stop short at “raising suspicion merely” ıt really cuts across vital 
parts of the defendants’ case made by their witnesses regarding the morning 
cremation,—the body remaining upstairs in the clasp of the second Ram, 
and the face lying exposed at “Step Aside’, and in negativing these facts, 
also sweeps away the evidence of recognition of, the face before the body 
‘was carried out of the house 


HOW FAR REBUTTED BY DEFENCE EVIDENCE 


The question 1s whether ıt can be said on the other hand that 
Dr Acharyya’s testimony ıs itself repelled by this body of defendants’ 
evidence, which ıs mdeed wholly contradictory to 1% 


The decisive consideration ıs that Dr Acharyya’s evidence in its essential 
parts ıs admitted by the defendants,—that some one from “Step Aside”? went 
and called him that morning, that he saw a covered dead body there on his 
arrival, and that he was not allowed to touch the bady on the ground that 
he was a Brahmo facts which are wholly incompatible with the story told 
by the defendants’ witnesses 


That story may all the same be exammed, in so far as it purports to 
describe the scenes after death ın the room where according to the defendants 
the Kumar’s dead body lay the whole of that night till 1t was removed down- 
stairs the next morning 


BIBHABATI’S ACCOUNT OF INCIDENTS ON NIGHT OF DEATH 


Bibhabati’s account in her examunation-in-chief 1s this i : 


‘After the second Kumar’s death, my brother and I and the two 
nurses, the two maid servants were in the room Ashu Doctor and 
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Birendra and Mukunda were coming and going I remained in the 
room—passed the whole night there Whether Satyendra, my brother, 
was there all the time I do not remember, but I was there until the 
corpse was taken down next morning The Kumar’s dead body lay 
all might on the bed on which he had died JI had thrown myself 
on his bed and was weeping” (Vol 12, p 204, IL 4-10) 


In cross-examination she says 


“I was awake all might till the body was taken downstairs Many 
people—outsiders, my Mama (maternal uncle) and Kasıswarı Debi— 
came into the room in the morning before the body was taken down- 
stairs My mama was Surja Narain Babu His, Kumar's body was 
covered, but the face uncovered before the body was taken down- 
stairs Sometimes people would cover up the face too, but I would 
uncover it from time to time I do not remember anybody who 
wanted to examine the body before ıt was taken downstairs”? (bid, 
p 248, Ub 31-38) 


Again, 


“I cannot swear at what precise hour of the clock the Kumar’s body 
was taken downstairs I can swear that the body could not have been 
taken down before 7am It was taken down long after ıt was light ” 
(ibid, p 262, 1 1-3) 


She demes that she was removed from her husband’s room on account of her 
fainting fits in the day-time of the 8th May and never saw him agam after 
that all that she saw on the next morning was a covered body downstairs 
while she was upstairs (bid, p 278, ll 3-12) 


So the Ran: was awake the whole might, throwing herself on her 


husband’s bed and keeping a constant watch over his dead body, without any 
fainting fits 


“Fainting fits” that night would of course be a dangerous admission, and 
she must, therefore, not only deny this, but go the length of denying the fact 
mentioned by her mother ın a letter, that she suffered from epilepsy (Ex 300, 
Vol I, p 37, U 21-22, and Vol 12, p 259, U 13-21 and p 277, 1 39— 
p 278, 1 18) 


SATYENDRA’S EVIDENCE 


Satyendra’s evidence may now be referred to ‘This ıs what he says ım 
examunation-in-chief 


“After the second Kumar’s death his corpse remained in the room in 
which he died It remained there until the body was taken down 
next morning Before ıt was taken downstairs it was not left alone 
Bibhabat: remained there I was there for the rest of the time, the 
nurses were there, the maid servants were there, one or two men 
servants were there and other officers coming and gomg” (Vol 16, 
p 429, Il 22-27) 

Again, 


“The dead body was brought downstairs at about 8 o'clock in the 
morning, about 7-30 or 8 Am on the day followmg the death” 
bid, p 429, ll 37-38) 
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“When the bod} was brought down and placed on the khat, the face 
was uncovered until ıt was finally covered with a shawl 

when the dead body was brought down, the second Ran: was with 
the body ” (bid, p 430, ll 5-9) 


Then, m cross-examination he expresses himself as unable to say whether he 
was upstairs or downstairs all the time the Kumar’s body lay in the room 
on the first floor (Qbid, p 447, Il 35-36), evidently to leave a loop-hole for 
Dr Acharyya’s presence upstaits to examine the body, without, however, 
admitting the fact He remembers he had no sleep at all that night At 
about 3 o’clock in the morning he got downstairs when some people came 
Between then and the time the dead bods was brought into the yard, he had 
to go up and down many times He has no recollection 1f anybody told tim 
that a doctor wanted to examine the Kumar’s body (bid, p 480, ll 7-12) 


The evidence so far is not inconsistent with that of his sister, except 
that he would not wholly exclude Dr Acharyya’s commg to examine the 
dead body, as she attempts to do 


An hour or so after the Kumar’s death, he sent “chits” to people he 
knew at the Sanitarium and at the Cutchery Building (bed, p 429, U 9-12 
and p 478, ll 20-29) 


It 18 instructive now to compare the account he gives with what he records 
in his diary Thus, under date the 8th May 


“Bibha began to have fits The doctors melted away Only two nurses 
remamed Sarif Khan was mad Sent Behara for Sejomamia, who 
came at about 3 m the morning Message to Uttarpara and Jdpore 
Sent man to the Sanitarmm for men to get the corpse removed for 
funeral” (Ex 399(1), Vol I, p 306, Il 11-14), 


and under date the 9th May 


“Sett with men from Sanitarrum arrived M N Baneryee’s son Balen, 
Phatick (same as Anukul Chatterjee), Shyamadas arrived With 
difficulty removed the body covered in silks, shawls and flowers ” 
(Bx 399(2), wbid, p 307, Ui 3-5) 


‘ 


BIBHABATI’S “FITS” 


- He knew that the diary-entr} about his sister’s “fits” had been put to 
her im cross-examimation, and so he tried to recall’ the incidents, still he 
“failed to remember any fit” (Vol 16, p 431, U 18-24) Bunt when he was 
cross-examined about it himself, his memory seemed to recover from its 
obsolescence, and beimg confronted with the entry, he said ‘This must 
have happened I recall now that this did happen I remember she had 
her first fit after the Kumar’s death” (ibid, p 499, U 31-32) He struggled 
hard, however, against any suggestion that his sister might have lost 
comsciousness, and ended by saying ‘‘Bibhabati had what a Bengalee would call 
‘fts’ ” (bid, p 500, Il 20-27), by which he apparently meant ‘‘a temporary dazed 
State, a state of temporary speechlessness or perhaps lock-jaw due to sudden 
shock” (:bid, Il 2-4 and 17-19) All that he remembered was that “she would 
cry for some tıme and stop, and cry again, stop and remain motionless and 
cry again” (rbd, I 14-16), though he did not say that she was in “hysterical 
fits” (bd, 1 4) j 
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In spite of Mr Chaudhuri’s suggestion that Satyendra in his diary must 
have been referrmg to mere hysterical fits and weeping, the studied equ- 
vocation of the witness 1n the box leaves no doubt m my mind that Bibhabat: 
must have had such “fits” that night, whether of the ‘“Bengalee” variety or 
not, as to put an end to the story of the Ram hanging on to the dead body 
all through the might 


OTHER EVIDENCE 


A most graphic description of this story comes from Jagat Mohini, 
according to whom, from the moment the doctors “melted away” after the 
death of the Kumar, the Ram kept on clasping the body ın her arms, she 
and Manglı ın their turn clasping the Ram (Vol 1, p 282, Il 4-6, 17-18, p 283, 
ll 20-22, 25-27, 33-34, p 290, Il 33-35, p 294, U 40-42) 


The account 1s perhaps surpassed only by Shyamadas Banerjee who on 
arrival at “Step Aside’? that mght saw his cousin sister weeping, “placing 
her face upon the face of the Kumar” (Vol 1, p 256, 1 30, and p 263, 
Wl 37-39) He went into the Kumar’s room at 1 or 1-30 am, and up till 
morning, so long as he was there, it was only Bibhabat: who remained ın the 
room (:bid, p 270, U 9-15) ‘ 


Dr Ashutosh Das Gupta 1s surprisingly restrained, and merely says that 
the Ran: was in the room in which the dead body lay (Vol 16, p 243, Il 34-35) 


Bepin Behari De, the khansama, was with the dead body until it was 
taken downstairs,—it may be he left the room occasionally for a minute or so 
(Vol 14, p 499, 1l 1-3), but he speaks of the Ram clasping the dead body 
only at the time ıt was sought to be taken away from her the next morning 
(ibid, p 492, lb 4-6) He indeed gives a vivid picture of this morning scene 
the Rans maternal uncle and the Government Pleader’s wife and one or 
two other ladies forcibly tore her away from the dead body, and she in her 
turn tore herself away from those who were holding her, trying to dash out of 
the room and follow the body downstairs (bid, p 492, li 6-14) 


Birendra Chandra Banerjee, the man who could check his tears at the 
mention of his father’s death but not when speaking of the death of the 
Kumar (Vol 15, p 325, lk 10-11 and p 320, 1 34), also contents himself with 
saying that the Rami kept hold of the body until ıt was forcibly taken away 
from her ın the morning (bid, p 319, I 37-40) 


R N Banerjee, who 1s said to have arrived only m the morning, 
naturally speaks only of “the violence of the Ram: who wanted to throw 
herself on the body and was not permitting it to be removed downstairs” 
(Vol 3, p 121, ll 24-26) 


For the purposes of the defendants’ case it 1s doubtless necessary to keep 
the Ram and as many others as possible in the Kumar’s room from midmght 
to morning, but the fantastic details which some of the witnesses like | 
Jagat Mohin: and Shyamadas Banerjee try to weave into the story, perhaps 
to give ıt an added touch of verisimilitude by making it as circumstantial 
as they can, seem to me only to demonstrate its essential untruthfulness It 
is also falsified, as I have said, by the entry ın Satyendra’s diary and the 
admission wrung out of him in the witness box regarding Bibhabati’s fits, he 
beimg im fact the last witness on the defendants’ side to speak about the 
meidents at “Step Aside’? on the might of the Kumar's death None of the 
witnesses before him, be ıt noted, even drop a hunt about the “fits”, a 
fact the significance of which ıt 1s impossible to miss as clear mdication of a 
deliberate attempt to suppress the truth 

i 
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SATYENDRA’S ACCOUNT IN HIS DIARY 

The diary, as I have held before, was wntten by Satyendra for a purpose, 
though he did not disclose rts real object, and I fully believe that he started 
writing it about the time he left Darjeeling or shortly thereafter, as soon 
indeed as ıt occurred to him to keep a written record of the story as he 
thought ıt might be shaped, suppressing and altering only so much of the 
facts as was necessary to wipe out the evening cremation and at the same 
time produce a consistent account The hour of death ıs necessarily advanced 
to midmght, but the diary as regards the Darjeeling entries 1s still a revealing 
document, some of the facts as they occurred ın connection with death at 
dusk being fitted’ into the frame-work of death at midmght These facts, 
though recorded under the same date as the entry about death at midnight, 
are yet not necessarily parts of the same story, and it should be possible, 
therefore, for the plaintiff, while rejecting the statement about death at mid- 
night, to use some of the other entries as corroboration of his own case, 
particularly when the writer of the diary shows bımself anxious im huis 
evidence to explain away, 1f not disown, the same 


The diary is thus, ın my opinion, very good and useful evidence of the 
fact that Bibhabat: did have fits after the Kumar’s death, whether this event 
occurred ın the evening or at midnight, just as ıt also furnishes unexpected 
corroboration of the plaintiff’s story that Satyendra did send a messenger to 
the Sanitarium to collect men for a night cremation, and not mere “chits’’ 
to give the news of death, without any request to anybody to come over at 
once, as he so strenuously sought to maintaim im his evidence as an after- 


thought,—only that according to the diary this 1s supposed to have been done 
after midnight 


Nobody would suggest for a moment that in writing the diary Satyendra 
was trying to create evidence in his own favour in anticipation of future 
trouble his maim object must then have been only to make up a consistent 
story to keep before himself, which he did accordingly, as much by 
suggestio falsı as by suppressio ver, ptoducing in the result a mixture of 
truths, half-truths and untruths It 1s not at all surprising, therefore, that 
the diary not only falls short of providing agaimst the exigencies of this 
case as they have actually arisen, but remaims his handiwork to bear witness 
against himself Thus does many a calculatıng criminal often give himself 
away by his very efforts to screen his own misdeed he covers up his track, 


but only with a sheet of snow which the lapse of time causes to melt away 
i 


) 


ARRIVAL OF SASAN-BANDHUS 


Apart from the Ram1’s fits there 1s another ımportant particular ın respect 
of which Satyendra’s diary 1s clear refutation of the defendants’ evidence, 
discrepant as it 1s, by a document which ıs virtually their own, while affording 
strong corroboration of the case made by the plaintiff It is as regards the 
time of arrival of the sasan-bandhus for the morning cremation, whether from 
the Sanitarium or from the Cutchery Building 


The defendants would naturally be anxious to bring them into the house 
as soon after midmght as possible, not only to support the story of the 
Ram remaining with the dead body all through, but by the very fact of their 
presence to render the introduction of another corpse from ontside before 
dawn almost an “utter impossibility” At the same tıme they have to face 
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F ty 

the difficulty of having to account for the cremation not taking place at 
night Wavermg between these two positions, Shyamadas Banerjee ıs made 
to arrive from the Cutchery Building, according to Ins own statement, at 
1 or 1-30 an (Vol 1, p 256, 1 10 and U 13-14 and p 270, 1 9), while 
Rajendra Nath Sett from the Samitarmm is brought there ‘not before 
3 o'clock” (bıd, p 301, IL 18-19), his compamon Byoy Krishna Mukherjee 
putting down the time as "probably very early in the morning”, “ıt may 
be 4 or ‘half past 4” (bid, p 317, U 18-17) 


,Shyamadas says he went only with the Uttarpara man Anukul Chatterjee 
(Vol .1, p 256, Il 13-14), while Rajendra Nath Sett, according to hus state- 
ment, took with him from the Sanitarrum Bıjoy Krishna Mukherjee, Tinkan 
Mukherjee and probably one or two more, but not inore than 5 im all (bid, 
p 103, Il 12-14), and on the way picked up from Cutchery Building about 
6 or 7 men, including Anukul Chatterjee, but not perhaps Shyamadas 
Banerjee (bid, p 303, 11 27-29) 'Tınkarı Mukherjee’s own evidence 1s that 
he did not go with Rajendra Nath Sett at all, but went the next morning 
(bid, p 434, Il 17-23 and p 451, Il 26-28) Biyoy Krishna Mukherjee m 
his turn says that he alone went with Rajendra Nath Sett, and though they 
called at Cutchery Building on the way, he does not remember if the people 
there only promised to follow the next morning, or any one accompanied 
them—probably one did (bid, p 314, ll 27-30 and p 319, ll 26-30) 


Satyendra’s recollection 1s that Rajendra, Biyoy and one or two more 
came from the Sanitarium, and Shyamadas and Anukul came from Cutchery 
Buldıng (Vol 16, p 429, ll 14-17), all m the course of the mght—at about 
3 o’clock, as he would prefer to time it (2b1d, p 480, 1 9) 


Whatever the conflict in this body of evidence, the case made by 
the defendants at the trial undoubtedly was that sasan-bandhus from the 
Sanitarium and the Cutchery Building were at “Step Aside” long before 
daj-break, and yet this ıs the entry in Satyendra’s diary under date the 
9th May — 


“Sett with men from Sanitarium arrived M N Banerjee’s son Balen, 
Phatick (same as Anukul Chaterjee), Shyamadas arrived”? (Vol I 
* p 307, UW 3-4) 


The entry was shown to Satyendra im cross-examunation (Vol 16, p 502, 
l 13), but neither then nor in re-examination did he pretend to explain that 
though he made the record under “9 Sunday”, he was referring to something 
which had happened the might before,—the explanation which learned counsel 
would now offer on his behalf, forgetting that when ‘‘Seyomama’’ arrives 
“at about 3 ın the mornmg”, the fact 1s entered under date the 8th May 
{Vol I, p 306, 2 12-13), and forgetting also that Sett, Phatick and Shyamadas 
are bracketed with Balen who admittedly did not come until long after 
day-break 


I have no manner of doubt that the fact was as shown in the diary 
rather than what the witnesses from the Sanitarium or the Cutchery Building 
are now made to say for a purpose, the need of which had not probabiv 
been realised when the diary was written 


It 1s worthy of note that Jagat Mohim (Vol 1, pp 281-299) did not see 
any sasan-bandiius at the house during the mght neither did Dr Ashutosh 
Das Gupta (Vol 16, pp 240-346), nor Bepin Behar De, the khansama (Vol 14, 
pp 487-505) Birendra Chandra Banerjee merely states that on the night 
of the Kumar’s death one or two outsiders might have come, but he did 
not know (Vol 15, p 350, H 17-18), while Anthony Morel says that ‘as the 
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night was far advanced, a sufficient number of people was not available, 
only'one or two men’ came in that might” (Vol 2, p 379, ll, 13-15) 


NO NIGHT CREMATION 


On the defendants’ evidence, ıt 1s difficult to believe that ıf summons 
thad been sent ont at night for men to carry the corpse, the cremation 
could not still be held im the course of the mght Mr Chaudhun might 
not see any objection to bash~mara, and Satyendra might now rise above 
that prejudice, but on his own showing the latter did send for men within 
a few minutes of death and succeeded ın getting together quite a decent 
number at “Step Aside’ long before dawn Satyendra doubtless attempts 
an explanation that sufficient men were not forthcoming, and that st was 
difficult to carry a dead body to the sasan at might at a place like Darjeeling 
(Vol 16, p 429, I 20-21), but this would be no more than a mere excuse 
If a night cremation was difficult or out of the question, he would certainly 
not have disturbed people im their sleep at the unearthly hour of 1 or 
1-30 am merely for the pleasure of giving the news of death, nor would 
any of them have turned up from the Sanitarmum or the Cutchery Building 
at an hour when their services would admittedly not be required In point 
of fact, uf one ıs to believe the defence witnesses, Satyendra was able to 
collect that night at least Rajendra Nath Sett, Buoy Krishna Mukherjee, 
Shyamadas Banerjee and Anukul Chatterjee, if not Tinkar:'Mukherjee as 
well, and according to Rajendra Nath Sett, he probably got there 5 or 6 
more from the Cutchery Building Besides these, there were at least 3 
Brahmins at the house, Satyendra himself, Birendra Chandra Banerjee and 
Ambika Chakravarty, the cook Even ıf this was not a sufficient number, 
having regard to the imtimate relations which are said to have sprung up 
between the Kumar’s family and that of the Government Pleader, Satyendra 
had only to send' word to “Balen Villa”, and Balen and Robin Banerjee 
would doubtless have rushed to his assistance, however advanced the hour 
of the might when the call came 


AN UNEXPLAINED FACT 


A night cremation, 1f there was really an occasion for it, would thus 
be neither impracticable nor improbable Much as Darjeeling conditions may 
differ from those of other places, there ıs evidence on record that crema- 
tions have been held heie at might, even while raining thus when Susila 
Sundari Devi, P W 1016, lost her husband in 192! or thereabouts, the body 
was removed, as she says, at 3-30 or 4 aM “in a hurry in the middle of the 
rain” for fear of a basht-mara (Vol 11, p 518, ll 37-40),—a fact regarding 
which she 1s not cross-examined at all It 1s useless for Mr Chandhuri to 
refer to the evidence of DW 101, Satya Prosad Ghosal, who merely states, 
without assigning any reason, that though bis mother died at about 11 PM 
and his sister at about 2 am at night, they were not cremated until the 
next morning (Vol 14, p 290, I 11-16), not that ıt was not possible to do so 
in the course of the night, if a sufficient number of men could be procured, 
and it 1s equally pommtless to rely on P W 603 Swam: Oankarananda’s state- 
ment that “at Darjeeling because of the cold climate people carrying a dead 
body for cremation go with shoes on and ın warm clothes, that 1s, coats or 
wrappers and dhuties” (Vol 8, p 98, ll 33-35),—a statement which not only 
does not rule out, but contemplates the possibility of, a mght cremation at 
Darjeelng DW 112, Nanda Gopal Gargari, also does no more than state 
as a mere fact that his father died at about 9 pM, but was cremated the 
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next morning (Vol 14, p 353, ll 22-23), and so also D W 402, Sarada Prosad 
Bhattacharjee who says that Hari Das Mukherjee’s brother died at 10 or 
11 pur, but the cremation did not take place that night (Vol 17, p 209, 
1 37—p 210, 1 3), neither witness bemg asked for, or offering any explana- 
tion for the delayed funeral except that the latter suggests that attempts to 
get men generally failed (bed, p 218, I 15-18) Anup Lal Goswam, 
DW 411, again, it will be seen, though claiming to be a veteran Darjeeling 
cremator in the defendants’ camp, who would go to the sasan “whenever 
dead bodies of Bengalees were burnt” (Vol 17, p 303, I 29-30), does not 
say that he never went at night, nor was such a suggestion put to Manmatha 
Nath Chowdhury, a witness on the plaimtiff’s side with similar experience 
(P W 986, Vol 11, pp 276-283) 


The more one studies the defence evidence regarding the course of events 
at “Step Aside’’ on the might of the supposed death of the second Kumar, 
the more ıs the pamful conviction brought home to one that it 1s not an 
honest attempt to lay bare the facts at all, but only an elaborate artifice 
to screen the truth behind a heavy veil of fiction 


I for one refuse to believe on that evidence either the story of the 
second Ram’s might-long vigil over her husband’s dead body, or that of 
any sasan-bandhus arriving at “Step Aside” after midmght of the 8th May 
Neither ‘the one nor the other was or could be a fact for the simple and 
sufficmg reason that the Kumar’s body had been removed for cremation 
long before, and the exigencies of a second cremation did not arise until 
about the early hours of the morning 


DEFENCE STORY OF FACE BEING UNCOVERED 


I may perhaps now turn to the evidence coming from the “Step Aside” 
witnesses, almost with suspicious unanimity, that they all saw there the 
face uncovered,—whether they were men who were in a position to recognise 
it as the face of the second Kumar, because they had known or seen him 
before, or utter strangers who had never seen or been mtroduced to him m 
life The learned judge seems to thmk—showing by his attitude only his 
utmost fairness to the defendants—that 1t would be enough for the defen- 
dants’? purpose, ıf the face was not covered up, but seen, even though it 
might not be proved to have been the face of the Kumar (Vol 18, p 316, 
l 17) 


For the body to be covered up, face and all, after death, ıs nether an 
unusual practice among Hindus, nor to be regarded as a circumstance of 
suspicion by itself, and ıt would be a mistake to suppose that the plamtff 
sought to draw any adverse imference from the mere circumstance that 
Dr Acharyya on his arrival at “Step Aside” saw a body sheeted over from 
head to foot The body might well have been that of the Kumar even 
though he saw it m that condition, but the tell-tale fact was that he was 
not permitted to uncover the corpse and examine it 


As it occurs to me, the very fact that one would not normally expect 
a dead body to be kept lyimg ın the house with the face exposed, specially 
when for some reason or other the cremation was delayed, might itself have 
been a circumstance which Satyendra and his confreres banked upon to ward 
off suspicion on the part of by-standers regarding the identity of the body 
A person coming to a Hindn house of death and seemg a corpse laid on a 
bed, fully covered over, ready to be taken away, was not likely to ask any 
questions about it 
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All that one of the defendants’ witnesses, Satya Prosad Ghosal, DW 101, 
says 1s that “wmmedtately a person ıs pronounced dead, the body ıs not 
always covered from head to foot? (Vol 14, p 296, Il 31-32), a fact which 
the plaintiff does not and ıs not concerned to deny 


To my mind, the plaintiffs witnesses, either of the evening or of the 
morning ¢remation, who say that they saw the dead body covered, give only 
normal evidence ‘Thus, for instance — 


PW 947, Jatmdra Chandra Chakravarty 
“I saw the body lying covered with a shawl” (Vol 10, p 419, 1 32), 


PW 968, Chandra Singh 
“The body was covered with a white sheet” (Vol 11, p 86, 1 7) ; 


PW 603, Swam: Oankarananda 


“As I enterered it, I saw a body, wholly covered, being brought out” 
(Vol 8, p 93, Il 24-25), 


PW 823, Basanta Kumar Mukherjee 


“Reaching there I saw the dead body wrapped in cloth and lyiny 
on a khat m the yard” (Vol 9, p 383, H 31-32), 


PW 967, Ram Sing Subha 


“The body was wholly covered, head to foot, by a white cloth” (when 
-~ he saw it in the evemng) (Vol 11, p 66, U 13-14), and agam, 


“The body (m the morning) was covered up entirely with a white 
cloth, and on the top of that was a shawl” (bid, p 66, 1 44— 
$ 67, 7 1), 


PW 944, Bisweswar Mukherjee 


“There I found the dead body lying on a khata below ‘The body 
was ‘covered It was covered with a shawl or some thick stuff” 
(Vol 10, p 395, IL, 8-9) 


SUSPICIOUS UNIFORMITY IN EVIDENCE 


On the other hand, as I have indicated, the way in which each of the 
defence witnesses, stranger or acquaintance, keeps on saying that he saw 
the face uncovered, does indeed appear very suspicious One wonders m 
fact what should make these witnesses, almost without exception, remember 
this little detail, as if this was a matter of tremendous significance at the 
time which they were not expected to forget Admittedly, there were no 
circumstances to excite any suspicion regarding the identity of the body 
which was about to be removed for cremation ‘These men were there, 
because they had been expressly summoned to assist at the funeral of the 
second Kumar of Bhowal quite naturally, therefore, they would take it that 
the body they saw at the house was that of the Kumar, and even if 3t was 
wrapped up from head to foot, they were surely not going to ask that the 
cloth should be taken off the face in order that they might have a chance 
of scrutimising the features beyond the possibilty of mistake Supposing, 
on the other hand, the face was already exposed for them to see, this would 
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by’ no‘ tieans be such an extraordinary fact that they should remember it 
fo thé end of their lives f 


It will serve no useful purpose to give a catalogue of the witnesses who 
speak about seeing the face uncovered the evidence they give ıs obviously 
im such utter disregard of probabilities that one finds it difficult to attach 
any credence to it, and I cannot help the conclusion that it 1s tutored 
evidence I do not believe that all of them were present at ‘Step Aside” 
that morning, but if they were, what one would expect them to carry in 
their memory ıs only a general impression about asfuneral which they 
heheved to be that of the Kumar of Bhowal In tryimg to prove a httle too 
much, they ended by proving nothing 


In puttmg this evidence before the court the defendants evidently’ lost 
all sense òf proportion they made no discrimination between those who 
had known the Kumar from before and those who had only casually chanced 
to see o1 know him for the first tıme at Darjeeling, the witnesses being all 
made to say with almost equal positiveness that the face the, saw was 
that of the Kumar 


It 1s not at all surprising that some of them made a pitiful exhibition 
of themselves in the witness box To pick out onlv a few typical cases 
Kanat Ram Mukherjee did not have a ghmpse of the Kumar even at 
Darjeeling, but had seen him only once, and that about a year or a year 
and a half before lis supposed death, and yet was in a position to assert 
with confidence 21 years later that the body he saw at “Step Aside” was 
that of the Kumar (Vol 1, p 365, ll 1-12) In cross-examination, however, 
he had to say “It ıs because others said that ıt was the dead body of the 
Kumar of Bhowal that I said that I have burnt the dead body of the Bhowal 
Kumar”?! (bid, p 374, I 17-20) 


Mohendra Nath Banerjee had seen the Kumar only once or twice at the 
Mall (Vol 1, p 324, Il 30-31 and p 333, ll 1-14), and quite naturally, felt 
a bt hesitant in examination-in-chief, saying no more than that “the dead 
body was that of the second Kumar (as they said)” (ibid, p 323, Il 37-38), 
but 1m re-examination he was made to shake off all his diffidence “It was 
his dead body whom I saw sitting at the Mall His name was ‘“Ranendra— 
Ramendra” ”’! (tbid, p 343, I 30-31) 


Nalındra Nath Ghose did not also have any “personal knowledge” of the 
Kumar, but had his first view of his face at the Mall where he saw lum 
4or 5 times (Vol 1, p 402, ll 10-11, p 412, I 16-20, and p 417, ll 13-15), 
but this was quite enough to make him recognise the face at “Step Aside” 
(tbtd, p 403, I! 10-11), though he only stood on the road outside the gate, 
watching the body being “brought down from inside (:bid, p 413, Il 23-26 
and 1 30)! The witness, ıt may be noted, was not a Brahmin, but he went, 
as he says, “as a mark of respect” (sbtd, p 402, l 27), for his mess-mate 
Lall Behari Babu (of course dead) had given a general instruction at Cutchery 
Buildimmg that morning, ‘All of you ought to go He was a rch man You 
should go”! (bid, p 413, U 10-11) t 


' Durga Charan Pal, DW 57, sımılarly had not seen much of the Kumar 
at Daryeeling—might have seen him 4 or 5 times only, always ın European 
attire (Vol 13, p 416, Ik 22-24 and, p 149, | 37—p 150, l 10), and though 
he also did not go inside the house but stood just near the gate, he still 
saw enough of the dead body to be able to say not only that’ the face was 
uncovered, but that the rest of the body was covered with a shirt and a lung? 
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, (toed, p 147, U 23 and | 36—p 148, 1,2) jhe noticed even a “reddish 
i far” tinge on the dead man’s face, the same as he had seen in the hving 
Kumar! (bid, p 151, U 31-36) 


Satya Prosad Ghosal, DW 101, had never seen the Kumar in hfe 
(Vol 14, p 287, l 21), but he was sure that the body was not covered as 
1t lay on the bed ın which ıt was brought down, and it was not the body 
of a Pahan, but of a Bengalee (bid, p 287, U 37-38 and p 288, U 3-4) 
He was sure also that the body he saw, at “Step Aside” was the same as 
was carried to the cremation ground (bid, p 289, ll 21-22) This is the witness 
who jomtly with Sasi Bhusan Banerjee (since deceased) gave an affidavit of 
cremation to Rai Bahadur Har1 Mohan Chandra for the Insurance Company, 
declaring that they had every reason to believe that the body they had 
cremated on the morning of the 9th Ma; was that of the person whose 
hfe had been insured 


A FEW TYPICAL WITNESSES 


One or two samples may also be given to show the quality of the 
witnesses the defendants put forward to prove their case, apparently 
believing m the mere efficacy of numbers,—a fact, however, which one 
would find ıt somewhat difficult to reconcile with counsel’s unconcealed 
contempt for ‘‘corioboration’s crafty ad’? Take for instance — 


Laksman Ram, DW 74 (Vol 13, pp 264-269), who had a grocer’s shop 
in Bhutia Bustee below “Step Aside”, and who had just spread out his wares 
one mormng at about 8 AM on a hat day when he heard that the “Raya 
of Bhowal” was dead He hurried at once to “Step Aside”, and getting 
mside the gate found a khatza there, but no corpse Some 15 minutes later, 
however, the dead body was brought out and placed on the khata, and it 
‘looked fike that of a veritable Raja’? ‘The face was of course ‘‘uncovered” 
The body was then taken ont of the house, and he quietly returned to his 
shop, apparently satisfied that he had done his duty to the defendants in 
anticipation as a truth-loving witness! (:b:d, p 264, ll 22-28) On his own 
admission the man was convicted and sent to jail for three months for giving 
false evidence, but subsequently acquitted by the High Court (sbid, p 267, 
1 4-15 and” p 268, Il 21-23), though he had begun by saying that the 
criminal case had ended ın a compromise (sbtd, p 266, Il 29-30) According 
to him, the body was brought out of one of the “rooms” on the ground 
floor (bid, p 269, I 23-24) ‘The witness was a tenant under Wernicke, 
the owner of ‘Step Aside’’, whose care-taker was Anup Lal Goswami alas 
Nera Gossain, DW 411 (Vol 17, pp 302-316) 


Take, agam, Kalu Satn, DW 75 (Vol 13, pp 270-281), another man 
under the mfluence of Anup Lal Goswami He was chowkidar of “Step 
Aside” since 1921, but still lived m the servants’ quarters of a house just 
above it, called “Pekoe Tip’? He had been living here also in 1909 with his 
father who was then the chowkidar of this place (sb:d, p 270, IJ 10-25) 
From the top of a hill-path gomg up to his quarters he could see the dead 
body being brought out into the compound of “Step Aside’? from inside 
the house m a kapra (cloth), and of course remembered that the face was 
uncovered at the moment (sbid,'p 273, U 21-29) The witness was asked m 
cross-examunation 1f he was im jail, and he vehemently protested “I was 
never in a jail I never was J was never imprisoned for theft ‘The police 
do not come to me and look me up” (bid, p 275, U 1-3) It turned out, 
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however, from a register of convictions produced by the plamtıff a few weeks 
later that the man was ın jail at the time he 1s supposed to have seen the 
incidents about which he was giving evidence, undergoing a three-years’ 
sentence of rigorous imprisonment with effect from August, 1907, to be 
followed by five-years’ police surveillance (Ex 345, Vol I, p 237) He admits 
that he came to Dacca to depose after taking leave from Anup Lal Goswam: 
(Vol 13, p 275, l 5), and this ıs also borne out by Anup Lal himself who 
could not deny that he knew that Kalu Satri had been in jaıl (Vol 17, p 311, 
He 21-27) Anup Lal knew also the other witness Laksman Ram, but of 
course denied that he had compelled him to give evidence (:bid, p 311, 
1l 28-33) 


Anup Lal Goswami; by the way, had seen a funeral procession going 
past lim one morning in 1909 m the bazar, scattering pice and nice as it 
went along, and heard ıt was that of a “rich man of Dacca” (Vol 17, p 307, 
l 38—p 308, | 10), but ıt ıs a pity he still desisted from bearing testimom 
to such an important fact m his examumnation-in-chief, merely stating, im 
reply to a specific question if he had heard of the death of the second 
Kumar at Darjeeling “I heard once a rich man had died at “Step Aside” ”! 
(bid, p 307, il 17-18) This happens to be also all the revealing information 
which he would have the court beleve he imparted to Prasanna Deb Raıikut, 
MLC, with whom he could not deny he had a conversation,—thongh, 
of course, denying the suggestion that he told this gentleman he had 
accompanied the funeral procession of the second Kumar on the night of 
the 8th May, but had to come away without cremating the body, because 
. rain = storm and because the body was thereafter missed (sbid, p 307, 
l 28-35 


SHYAMADAS BANERJEE 


Satyendra’s cousin Shyamadas Banerjee, to whose evidence I have had 
frequent occasion to refer, may also be supposed fully to maimtam the 
standard of defendants’ witnesses He jomed the Bengal Secretariat in 1904 
as an Assistant Accountant, and was officiating Accountant when, as he says, 
he “retired” ım 1927 (Vol 1, p 266, Ul 5-6 and 8-14) Asked how much 
he got as pension, he said his ‘case as regards pension” was “not yet 
finally settled” (brd, p 266, N 15-16), and to a later question why he took 
pension prematurely, he started by sayıng “Because there was disagreement 
with me I took pension because I could not pull on well with the Secretary” 
(bid, p 274, Il 17-19) A munute later he had to admit 


“The order of Government is that ‘I have been removed from this 
office’ I have been removed on the ground that Government 1s not 
satisfied with my work There was a proceeding agaimst me. 
Government withdrew the same” (rbd, H 23-26) 


A still further question had to be put to elicit the information that the 
proceeding was “for defalcating the Government money”, and that it was 
withdrawn on his paying this sum (bid, p 274, N 29-30) ‘There was a 
discrepancy ın the account for Rs 1,000/- or Rs 1,200/-, the amount falling 
short from the cash balance in hand, still, to a suggestion of defalcation he 
returned an emphatic No (:bid, U 32-37) The moment a further suggestion 
was put to him that there was a talk of crimimal prosecution which was 
only dropped on his implormg the authorities to accept the mones from him 
and let him off with an order of dismssal, he bravely replied ‘‘This 18 
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not a fact”, but not before learned advocate for the defendants, Rai Bahadur 
S C Ghose, had intervened, demanding to know from the plaintiff's pleader 
on whose authority the latter had put the question (bid, p 274, 1 38— 
p 275, 1 10) “What ıs the fact then?’—he was asked, and the question 
was repeated a number of times, but taking the cue from the Government 
Pleader who butted in with the remark that the answer had already beer 
given (tbid, p 275, Il 11-14), the witness kept on reiterating with sickenmg 
emphasis that he had nothing to add to the statement he had already made 
bid, p 275, 1 15—p 276,1 14) Such ıs the type of witnesses who are ttre 
main props of the defendants’ story 


Jagat Mohini Dasi, the town nurse from Victoria Hospital, who also 
figures prominently in this chapter of the case, need not suffer by com- 
parison either, but she must be reserved for fuller treatment later 


As for Dr Ashutosh Das Gupta, a witness abandoned by his own counsel, 
he stands a class apart, whose tergiversations ın the box would put the most 
shameless perjurer to the blush 


As.I have mdicated, I am not at all impressed by the defendants’ evidence 
that the face was seen uncovered, and ın my opinion, that evidence leaves. 
the testimony of Dr Pran Krishna Acharyya wholly unshaken 


It still remains, however, to consider the other facts which the defendants- 
claim to have proved ın order to establish that the body which was taken 
out im the morning procession was that of the second Kumar One ıs that 
the body was seen upstairs or seen being brought down to the ground floor, 
aud the other 1s the presence of people like the maternal uncle, Suryya Narain 
Mukherjee, and the Government Pleader’s wife, Kasiswam Devi, which, ıt 1s 
said, should tpso facto exclude the possibility of a substituted dead body being 
in the house Both these pomts have already been touched upon to some. 
extent, but ıt would perhaps be useful to deal with them a little more fully 
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, The mmates of “Step Aside” like Bibhabati Devi, Satyendra Nath Banerjee, 
Dr Ashutosh Das Gupta, Birendra Chandra Banerjee, Bepin Behari De and 
Anthony Morel, all undoubtedly say that the body lay upstairs the whole 
night Amongst outsiders, Jagat Mohini, Shyamadas Banerjee and R N 
Banerjee also speak to having seen the body on the first floor Kasiswari 
Devi, Suryya Narain Mukherjee and Dr Nibaran Sen are all dead, but they 
are stated to have gone upstairs as well and seen the body there, and there 
18 some evidence that another person, also deceased, Anukul Chatterjee 
pethaps went there too 


The witnesses are unanimous i saying that the body lay ım the room 
where the second Kumar had died, which they identify as room No 2, 
being the second from the south or the Chowrasta-end of the house, and 
that the second Rani remained there the whole night, but there 1s at least 
one remarkable fact about which the evidence is not only strikingly lacking 
in corroboration, but even discrepant It 1s as regards the picture which 
Jagat Mohini draws of the Rani holding the dead body ın her clasp all the 
time from muidmght to morning, while she and her fellow nurse Mangli 
keep clinging on to the Ran1,—a scene which ought surely not to escape 
the memory of those who profess to remember the happenings of that day 


\ 
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to the minutest detail Strangely enough, however, there ıs not a word about 
at from the lips of Bibhabati herself, or from Satyendra or any of the other 
witnesses who say they were upstairs that mght Bibhabati does not even 
mention this devoted pair of her companions ın woe (Vol 12, p 204, ll 6-10), 
while the name of Jagat Mohini: fails to stir any reminiscences in the mind 
of Dr Ashutosh Das Gupta, a mine of memories as ıt ıs (Vol 16, p 288, 
ll 36-39) A direct contradiction of this idyllic tale comes ım fact from the 
evidence of Shyamadas Banerjee, who, deposimg unfortunately before Jagat 
Mohim, declares in unmustakeable terms that he did not see any of the two 
nurses in the Kumar’s room at all, but saw them in another room, probably 
on the ground floor (Vol 1, p 269, ll 38-40) 


To my mind, this one great lie ıs sufficient to react on the whole of 
the evidence which the defendants have chosen to put forward 1n support 
of this part of their story ıt ıs apparently [ttle mcidents like these, not 
perhaps considered mmportant enough for the witnesses to concentrate upon, 
which really often turn out to be the touch-stone of a false case 


It ıs undeed difficult to believe these witnesses, not excepting those who 
are supposed to be “respectable” or ‘‘disinterested”, as ın fact I have already 
shown sufficiently ın the course of my judgment so far, but will be made 
clearer still on a fuller examination of the evidence given by some of these 
persons 


JAGAT MOHINI THE. TOWN NURSE 


Take, for mstance, Jagat Mohim (Vol 1, pp 281-299), on whom 
Mr Chaudhun strongly relies as one of his most important witnesses 


She was the Town nurse from Victoria Hospital who admittedly came to 
attend the Kumar on the afternoon of his death Her evidence is that the 
Kumar died at midnight and she was present at the tıme of death, and 
that after death she remained clasping the Rani and the Ram: clasping the 
Kumar, till early next morning she was sent out to call people from almost 
all over Darjeeling for the cremation As 1f this was not occupation enough, 
she was required to carry the sacred thread and Ganges water to the sasan, 
—the sacred thread, from ‘‘Step Aside’? where fortunately Kasiswar1 Devi 
was able to supply it, and the Ganges water, from the Burdwan Raybart, 
whither she was, therefore, obliged to go, ın a dandy, as she once says, or 
in a rickshaw, as she says again She was present at the cremation till 
the very end, and did not ın fact leave the place before washing the pyre 
in true orthodox fashion with pitcherfuls of water, like every other mourner 
present there She thus qualified herself fully to be an omnibus witness 
from ‘Step Aside” to sasan, the sacred thread and Ganges water serving not 
only to establish the connecting link between the two, but also to instal 
Kasiswar Devi at “Step Aside’? where her presence that morning was bound 
to be very useful + 


FROM “DASI” TO DEVI” 


The witness ın my opmion convicts herself out of her own mouth of 
infamous conduct which discredits the whole of her evidence She is not 
a Brahmin, but still tries to pose as one On her own account she 1s a 
“Dası”, and has been a ‘“Dası” all her life to the outside world, this being 
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to fit her into the role she was mtended to play ın the story of the sacred 
thread and the Ganges water, a story which was a very necessary part of'the 
defendants’ case, and was designed to serve the double purpose of ensuring 
the performance of full orthodox mtes at the sasan to the miutest detail 
enjoined by the shastras, and of securing the presence of Kasiswari Devi 
at ‘Step Aside’, which it was rightly felt, would at once dissipate all 
suspicion regarding a substituted dead body 


SACRED THREAD AND GANGES WATER 


The suggestion was no doubt strongly repudiated by Mr Chaudhun, 
who pointed out, quite correctly, that Ganges water could be carried by 
anyone, Brahmin or non-Brahmin, and called attention to some evidence 
which the defendants had actually led on the point through DW 402, 
Sarada Prosad Bhattacharjee (Vol 17, p 212, Il 22-30), to show that it was 
not defiled by the touch of even such a low-caste Hindu as a Har: or a 
Much or a Bowi: The fact remaims, however, that the defendants were 
very much concerned to put forward Jagat Molin: as a Brahmin, though 
evidently they were not prepared for the revelations which came to light m 
the course of her cross-examimation, and it 1s further not shown that a 
sacred thread, like Ganges water, could be carried by a non-Brahmin 


It 1s curious, by the way, that Sarada Prosad Bhattacharjee made Jagat 
Mohini a Brahmo first, and then merely dressed her in the attire of one 
(Vol 17, p 212, U 18-21) 


One need not discard the story of the Ganges water altogether 
probably the sacred water was procured from the Burdwan Rajban on 
purpose, and the fact must have been duly given out at Jaidebpur to convince 
the ladies there, which accounts for Ran: Satyabhama writing to the 
Maharajadhiray of Burdwan in 1917 “ıt ıs said that you arranged for the 
tulsı leaves and the Ganges water” (Ex Z (33), Vol II, p 176, ll 3-4), a 
fact which Rai Bahadur Sasanka Coomar Ghose had collected at quite an 
early stage during his first visit to Darjeeling after the plaintiff's ‘Atma- 
Parichay” One finds it difficult, however, to believe Sarada Prosad 
Bhattacharjee when he says that the person who called at ‘Rose Bank” for 
the Ganges water was Jagat Mohu, the Town Nurse (Vol 17, p 209, 
ll 33-34) This bit of evidence was nothing but an attempt at corroboration 
which the Town Nurse certainly needed, and the defendants themselves felt 
She did According to him, Jagat Molimi sent word to the Maharam, and 
the Maharam sent word to the pujar: at the thakibar: to deliver the Ganges 
water (ibid, p 212, U 37-38), but as the witness would not see who was bemg 
given the water, unless he himself went to the pujan (tbid, p 215, ll 7-8), 
he.must not only bring the latter to his office to give hım the formal 
permission, as if the Maharami’s direction was not enough, but accompany 
hrm to the rigkshaw and see him actually pourmg out the water into a brass 
pot which Jagat Mohini carried! (bid, p 212, | 38— p 213, 1 18) This 
giving of the water was not of course “ a great event ın Mms hfe” (ibid, p 215, 
U 11-12), still he was able to give from memory 27 years later the very 
quantity of water which was delivered on the occasion! (1bid, p 213, I] 22-23) 


It 18 perhaps worth while calling attention to the fact that on many points 
Jagat Mohim’s evidence 1s not only not consistent with, but contradicted by, 
that of other witnesses of the defendants Thus, as regards the Ganges water, 
she says that the body was bathed with the water she had brought (Vol 1, 
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The description she gives of the dimensions of the small “ghar at the 
new sasan shows that she could not have been there (Tol 1, p 292, 1l 2.9) 
Plainhff’s witness Ram Sing Subha, P W 967, gave true evidence when 
he said that there was no woman at the sasan durmg the time the body 
was cremated (Vol 11, p 67, Il 24-25), and so also did Swam1 Oankarananda 
PW 603, who said he had not seen Jagat Mohim Dasi or any woman at the 
sasan at the time (Vol 8, p 94, 1l 39-40), as well as Basanta Kumar 
Mukherjee, P W 823, who too did not see her or auy other womar. there 
(Vol 9, p 384, 1 41-42) 


In her anxiety to make her evidence as circumstantial as she could, this 
woman thought ıt right to add a small, but realistic detail that as soon 
as she carried the news of the Kumar’s death to the Government Pleader’s 
house, his eldest son Balen started calling up people on the telephone (Vol 1, 
p 282, I 11-13 and p 290, I 18-19), but neither she nor the defendants 
could foresee that this court would obtain from the Post Master General a 
hst of the telephonic connections at Darjeeling at the time and find’ out that 
there was none at ‘Balen Villa” (see the Post Master General’s letter, marked 
by consent of parties, Ex P M G B 12) 


Jagat Mohim, ıt will be seen, did not brmg R N Banerjee to “Step 
“Aside” on the morning of the 9th May, but brought instead Ins father the 
Government Pleader, M N Banerjee, as well as the latter’s wife Kasiswan 
Devi and elder son Balen (Vol 1, p 282, N 10-11) Mr Chandhun would 
probably say, as ‘‘craftiness’” would, of course, be a thing unknown to a 
defence witness, that Jagat Mohm: was merely lending corroboration’s 
ciafticss aid to Shyamadas Banerjee who had given precisely similar evidence 
three days before (Vol 1, p 257, N 3-4) Kalpada Martra followed two weeks 
later with what “aid” he could bring, but could not make ıt sufficiently strong, 
stating merely that so far as he could remember, M N Banerjee was there 
(Vol 1, p 350, 1 15) Gita Devi, however, who came to be examined some 
time later, cruelly let down all the three by keeping her ailing father-in-law 
at home, as ‘the was then very ill’ (Vol 3, p 164, l 2.3) 


A PICTURESQUE FICTION 
\ 

It ıs not necessary to refer anv further to Jagat Mohim’s picturesque 
fiction of the scene m the Rami’s room as she lay there claspmg the dead 
body and bemg clasped in her turn by the two nurses, nor to her deliberate 
suppression of the Rani’s fits, or of Dr B B Sarkar's evening visit 


Her storų of Kasiswari’s presence at “Step Aside” on the 9th Mav 
morning, as will be seen later, 1s equally a fiction, and quite in keeping with 
her true self, she introduces into the Ram’s room at might two fictitious 
widows whom she describes as ladies “belonging to gentlemen’s family” 
(Vol 1, p 295, Il 13-15), about whom no other witness speaks 


lt ıs not surprising that she completes her tale of falsehood by her 
demal that she knew who the Kumar's brother-in-law was (:bid, p 288, 
ll 10-13), or had even heard the name of Satyendra Nath Banerjee (rbid, 
p 289, If 32-33) She was asked sf Lethbridge had recorded her statement 
at Satyendra’s request, and she said ‘I do not know all those things”, 
but, as already stated, the fact was admitted by Satyendra Inmself (Tol 16, 
p 460, 1! 27-28) So far as I can find, there 1s no evidence on record as to 
how Satyendra or anybody else on behalf of the defendants was able to trace 
out the whereabouts of Jagat Mohim at the tume 
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R N BANERJEE ALIAS BEBUL 


Another witness, also a pillar of Mr Chaudhuri’s case, may be now 
considered,_R N (Rabındra Nath) Banerjee (Vol 3, pp 106-124), youngest 
gon of the late Mahendra Nath Banerjee, the Government Pleader of 
Darjeeling, who has been often referred to above His mckname 1s Bebnl. 
He and his eldest brother Balen (since deceased) are said to have come over 
to “Step Aside” on the 9th May morning along with their mother Kasiswari 
Devi, and made arrangements about the cremation Both brothers are 
supposed to have carried the dead body from there to the sasan and seen the 
cremation throngh He was then a young lad of 17 


The outstanding facts which 1t is sought to establish through Rabin 
Banerjee or Bebul are the body remaining upstairs and the presence of 
Kasıswarı Devi at “Step Aside”, but the learned judge has refused to believe 
fis evidence and holds that he was not there at all that morning (Vol 18, 
p 384, Il 42-43) 


INEXPLICABLY OVERLOOKED AT EARLIER STAGES 


There are a number of circumstances which combine to throw suspicion 
on the bona-fides of this witness, and may be briefly adverted to 


(i) R N Banerjee is not mentioned ın Satyendra’s diary, though ıt 
refers to Balen by name under date 9th May "M N _ Banerjee’s 
son Balen, Phatick, Shyamadas arrıved” (Ex 399 (2), Vol I, 
p 307, U 3-4) 

This 1s undoubtedly a most significant omission, and Satyendra has no 
explanation to offer (Vol 16, p 502, Il 13-17} tus pretended forgetfulness 
of the name of this younger son of M N Banerjee, both m examiation-in- 
chief and im cross-examination (ibid, p 429, I 30-31 and p 501, I 38-39), 
Is a poor attempt to put on an air of truthfulness which deceives nobody 


(2) R N Banerjee is not mentioned by any of the earher defence 
witnesses examined on commission before him, though some of 
them mention Balen or Kasiswari, and two or three, as shown 
already, mention even the father M N Banerjee 


After hig evidence, “corroboration” followed, of course, with a free 
flow,—-but perhaps with no “crafty” imtent, for the evidence came from 
Mr Chaudhun’s side! (See among others, DW 66, Narendra Nath 
Mukherjee, Vol 13, p 191, V 7-9, and p'194, U 3435, Surendra Mohan 
Chanda, DW 69, Vol 13, p 211, | 30 and p 217, N 36-38, and DW 101, 
Satya Prosad Ghosal, Vol 14, p 289, Il 28-29 and p 297, Ub 1-3) 


Seemg, however, the active part which 1s assigned to Rabin both at 
“Step Aside” and at the sasan, ıt does seem remarkable that the commission 
witnesses, one and all, with their wonderful powers of observation matched 
only by ther extraordinary memory for details, should still have missed 
him, ot have forgotten to mention his name, specially as like his brother, 
Rabin was catrying the dead body m “trousers and coat’, as he himself 
says (Vol 3, p 120, Wt 25-26), and as say also the corroborating witnesses 
(DW 69, Vol 13, p 218, U 25-27 and p 222, 3-7, and DW 101, Vol 14, 
p 294, IL 11-16, and p 297, ll 3-4),—a sight which must have been quite 
an unusual one at a Hindu cremation even at Darjeeling ‘There 1s evidence 
of men going to a cremation there with shoes on and in warm clothes, as 


20 
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Swam: Oankarananda, PW 613, for imstance, says (Vol 8, p 98, Il 33-37), 
but none about a sasan-bandhu being in “‘sahebs dress” 


It will be seen that some of the commission witnesses were specifically 
asked who carried the corpse or laid ıt on the pyre, and yet none of them 
mentioned Rabin Banerjee or any body ın European clothes Mahendra 
Nath Banerjee ın fact stated that those who brought out the dead body from 
imside the house to the verandah were “their own men” (Vol 1, p 327, 
11 26-27), which would exclude Rabin, and ıs contrary to the later evidence 
of the defendants following that of Rabin 


It ıs impossible to accept Mr Chaudhuri’s explanation that Rabin 
Banerjee was overlooked by the defendants at the early stage through 
amadvertence that ıs a failing of which counsel has no right to accuse his 
clients, who, ıt 1s not shown, would muss a single detail they could possibly 
get hold of 


(3) R N Banerjee ıs not mentioned or thought of ın the course of 
the Iindsay enquiry, or even at a later stage until towards the 
end of 1932, when he 1s approached for the first time by the 
Collecter of Dacca through the Collector of Mirzapur (Ex Z (136), 
Vol II, p 270), Mirzapur being a station in the United Provinces 
below Allahabad where Rabin was staying at the time under 
medical advice, as he says (Vol 3, p 106, Wl 22-28) 


There ıs no explanation for this passing over of such a useful witness 
before 1932 


BAR LIBRARY DISCUSSION 


Rabin’s own evidence ıs that ın 1921 or 1922, after the appearance of the 
plaintiff, he was discussing the matter openly in the Bar Library of the 
Calcutta High Court, and vehemently protesting against the rumour of the 
second Kumar not having been cremated at Darjeeling as a ‘deliberate 
concoction” (Vol 3, p 112, Il 28-38 and p 113, N 7-13) In the Bar Library 
there was at the time another member of the Bar whom he knew and would 
see off and on (:bid, p 113, ll 4-6), and with whom he was on “the usual 
friendly terms” (bid, p 117, ll 20-21), Bon Behary Das, the “barrister friend” 
of Satyendranath Banerjee, who, it will be remembered, went up to 
Darjeeling with the latter in May, 1921, Satyendra having taken him along, 
as he says, only “out of love and friendship”, and Bon Behary Das’ brother- 
in-law N K Roy bemg appointed “quite accidentally” to record statements 
of witnesses (Vol 16, p 491, Il 28-32) And yet one wonders why after this 
open discussion the “frend”? should have done such an “unfriendly” act 
as not to have apprised Satyendra at the time of the potentialities of this 
evidence 


Bon Behary Das ıs not a witness in the case, but as I read Rabin’s 
cross-examination, there was a clear suggestion that he was present at the 
discussion the witness, it 1s true, did not name lum, merely stating that 
there were at the time other members of the Bar present (Vol 3, p 113, 
Il 4-13), but the pomt was not cleared up in re-examination, as I think ıt 
might have been 


According to R N Banerjee, he had yet another discussion of this case, 
probably ın 1924 or 1925, this time m a motor car on lus way back from 
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a Calcutta Club Dinner, with K C De, Member of the Board of Revenue 
(Vol 3, p 113, U 20-38) The fact still remains that though K C De 
struck such a valuable witness, he kept supremely indifferent K C De 
admits that he was ım the Board of Revenue from 1923 to 1928 with short 
aps, and as the Court of Wards, was interested ın the case (Vol 13, p 106, 
WH 5-7) It was he m fact who disposed of the plaintiff's memorial to 
the Board of the 8th December, 1926, Ex J (Vol Ill, pp 92-120), by his 
order, dated the 30th March, 1927 (Ex 471, sbid, pp 121-123), and as he 
humself says, the plamtiff and his pleader had an interview with him before 
the memorial (Vol 13, p 119, I 30-31), the memorial according to him bemg 
the result of the interview (bid, p 121, U 8-9) It ıs idle to pretend, 
therefore, that at the date of Rabin’s supposed discnssion with K C De, 
the latter was not sufficiently mterested ım the matter to have procured a 
statement from him 


If Mr Chaudhuri’s case 1s true, there could possibly be no justification 
for having overlooked R N Banerjee during the Lindsay enqmry In 
August, 1921, Iundsay had received Dr Pran Ktishna Acharyya’s answers to 
hus questionnaire (Ex Z (334), Vol II, p 260), and whether or not, as 
Dr Acharyya now says, he made a mistake (Vol 1, p 198, Il 37-39), there 
was his definite statement ın reply to Q 8 "I saw sons (in the plural) of 
Mr M N Banerjee, Government Pleader, making arrangements for crema- 
tion” Balen Banerjee had no doubt died in 1918 (Vol 3, p 107, 1 9), but 
what attempt, 1f any, was made to get hold of the younger son? Not only 
1s there no explanation forthcoming from the defendants, but the fact that 
they did make no enquiries abont R N Banerjee at that stage only shows 
to my mind that they themselves must have understood that Dr Acharyya 
had unwittingly betrayed hımself into an error 


~ 


PRESENCE AT CREMATION NOT AT ALL A FACT 


I am thoroughly convinced that R N Banerjee was neither at “Step 
Aside” nor at the cremation ground that morning, as he now so airily declares 
with circumstantial details, and I fully accept the tral yudge’s conclusion on 
the pomt, which was im fact the plamtiff’s case as put to the witness himself 
at the time of lus exammation 


“Q—Would it be incorrect to say, Mr Banerjee, that you had never 
been to “Step Aside” or the cremation ground, and did not attend 
the cremation as stated by you? 


A —It would not only be incorrect, but a deliberate falsehood” (Vol 3, 
p 123, U 27-30) 


The demal was very emphatic, but ıt so happens that the young man was 
actually at Kurseong that day, attending the Kakma feast! Mr Chaudhur 
points ont, quite correctly, that there is not a word about the Kakina sradh 
in the cross-examination, and this might perhaps be a matter for legitimate 
comment, were it not for the fact that Rabin’s trip to Kurseong came to light 
quite by accident much later on, and that as soon as it did, the plaintiff lost 
no time in bringing it before the court The circumstances in which this 
information was revealed are fully set ont im the evidence of PW 838, 
Jnanendra Nath Banerjee, who had im fact to be recalled two days after hus 
examunation was over to prove this fact (Vol 9, p 430, N 7-16) 


308 BHOWAL CASE 


ATTENDING KAKINA SRADH INSTEAD AT KURSEONG 


The story this witness gives seems to me petfectly natural and has the 
ring of truth about ıt He had given a statement to the plaimtuiff’s lawyer 
Arabinda Guha before he came to depose he had been asked about the 
Kakina sradh then, and given the information which he stated ın his 
evidence that he had gone to Kurseong from Darjeeling with a number of 
persons to attend the sradh (tbid, p 426, Il 19-20 and p 427, Il 20-21) He 
had not been asked, and had, therefore, not stated at the irme who had 
accompanied him (:b1d, p 430, | 8 and p 431, Il 14-17) In the afternoon 
of the day on which he had given his deposition he was sitting at the Dak 
Bungalow with Arabinda Guha and one Chum Babu, when the comversation 
drifting to Darjeeling and to ‘“‘Mahendra Babu and his sons”, he casually 
mentioned ‘‘Bebul’s’”? visit to Kurseong He was then informed that Bebul 
had given evidence about having cremated the second Kumar ‘The witness 
maintained that was impossible, whereupon Arabinda Guha asked if he would 
cate to depose, and he agreed (:bid, p 430, Il 27-31) He was accordingly 
recalled, and the further evidence he then gave remained wholly unshaken 
in cross-examination 


Mr Chaudhuri asked the court to believe that the Kakina sradh being 
a fact, this was got hold of by the plaintiff at a late stage for the purpose of 
sending away R N Banerjee out of Darjeeling on the day of the cremation, 
but with due respect, this seems to me to be a fantastic suggestion If 
Mr Chaudhuri’s chents could not ferret out R N Banerjee until the end 
of 1932, though on their own case they must have known all about Ins 
presence at the cremation nght from the beginning, the plaintiff to my 
mind can be held very little to blame for not having been able to discover 
at the earliest stage a fact which was not within his special knowledge 
The plaimtif{ should perhaps feel grateful that ıt was not suggested that he 
had manufactured the Kakina sradh itself for the purposes of his suit! 


The Kakina sradh was in fact put to the very first witness of the 
defendants, Shyamadas Banerjee (Vol 1, p 271, | 37—p 272, 1 6), and to 
several others who followed, such as Jagat Mohim (Vol 1, p 289, il 38-40), 
Rajendra Nath Sett (Vol I, p 303, W 14-18), Mohendra Nath Banerjee 
(Vol 1, p 326, Ik 16-20), and Haran Chandra Chakladar (Vol 1, p 386, 
U 11-13) Of these, Rajendra Nath Sett only heard that many persons had 
gone to attend the invitation the others professed not to know anything 
about it, so that 1t was useless to ask any of these witnesses for names Fakir 
Chandra Roy also stated that many people from Darjeeling had gone to 


Kurseong on the occasion, but gave no names of any such persons (Vol 3, 
p 8, Il 13-16) 


On the plaintiff’s side, the Kakina sradh was first mentioned by Surendra 
Chandra Roy Chowdhur1, but he was not ın a position to state from personal 
knowledge who attended on the 9th May when the feast was held, he himself 
having come away to Darjeeling on the day following the actual ceremony 
which had taken place five days earher (Vol 2, p 469, 11 20-28) As to 
R N Banerjee’s presence at Kurseong on the day of the feast, Jnanendra 
Nath Banerjee, as already stated, was the first to speak about it, and after 
lum followed several other witnesses to prove the fact, such as Ranjit Shingh, 
PW 940 (Vol 10, p 380, I! 20-33), Shaila Shekhar Chatterjee, PW 943 
(Vol 10, p 391, Il 30-35), Bisweswar Mukherjee, PW 944 (Vol 10, p 395, 
ll 33-37 and p 398,11 32-33) and Sash1 Mohan Das, PW 969 (Vol 11, p 96, 
ll 22.37 and p 100, ll 22-23), of whom the last two were residents of Kurseong 
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at the time, and Sharla Shekhar Chatterjee was son-in-law of R N 
Banerjee’s own uncle (father’s brother) 


A eriticsm which Mr Chaudhuri advanced,—for what purpose, ıt 1s 
difficult to see,—was that these witnesses of the Kakina feast mentioned 
each other only, and not any body else This ıs, however, not a fact 
Besides R N Banerjee and the witnesses themselves, there were many 
others ın the Kurseong party whose names they did give, as for example, 
Amrita Lal Ghosh, Satis Ghosh, Suren De, Siddheswar De, Radha Binod 
Chatterjee, Nagen Bose, and Jamini1 Mukherjee, mentioned by Jnanendra 
Nath Banerjee himself (Vol 9, p 429, Il 17-37), as also one ‘‘Kiron Babu” 
mentioned by Shaila Shekhar Chatterjee (Vol 10, p 391, | 36) As for 
this ‘Kiron Babu”, ıt ıs necessary to add that he cannot be Kiron Chandra 
Mustaf, PW 941, as Mr Chaudhuri sought to make out in order to 
contradict the witness who named him, Kiron Chandra Mustafi’s own 
evidence being that he was taken 111 on his return from the night cremation 
and suffered from fever for 5 or 6 days (Vol 10, p 384, ll 12-14) 


Nor ıs there anythmg m Mr Chandhuri’s pomt that as Bisweswar 
Mukherjee said that Bebul was the leader of the party that went to Kurseong 
(Vol 10, p 398, ll 32-33), his presence there must have been a notorious 
fact, and that Bebul should, therefore, have been cross-examined about it 
Such cross-examination, 1t may be taken for granted, would have elicited a 
straight demal, but apart from this, ıt 1s quite clear that the plaintiff did not 
make, nor was he called upon to make, any enquiries regarding the matter 
until after Bebul had been put up to assert that he had played a not 
inconspicuous part at the morning cremation 


AN OVER-CLEVER WITNESS 


There are many other reasons appearmg in R N _ Banerjee’s evidence 
itself, which make it difficult to accept it as that of a truthful witness, but 
nothing was wanting on his part to give it the appearance of truth, though 
he probably over-reached himself ın the attempt 


Thus, for mstance, he was asked who carried the dead body, and 
prefacing his answer as he did with the remark, ‘‘1t ıs difficult to remember 
after such a lapse of tıme”, he proceeded to give two names, besides his 
own and his brother ‘‘Balen Babu’s’’,—those of Siddheswar De, the Registra- 
tion Head Clerk, and Sash: Banerjee of the Deputy Commissioner’s office, 
as among the local people who helped to carry the body There were many 
others, but they were not local people and he was not acquainted with them 
He could recollect, however, that ‘‘somebody connected with the Maharaja 
of Burdwan or his office’ also went (Vol 3, p 108, ll 1-8) 


REFERENCE TO SIDDHESWAR DE 


It is doing no injustice to this clever witness to suggest that there was 
meaning and purpose in his remembering these two particular names among 
so many others Siddheswar De and Sash: Banerjee were persons who had 
left documentary evidence to prove their presence at the cremation by 
swearing insurance “affidavits” (Ex 29, Vol I, p 182 and Ex Z (202), bid, 
Pp 183), and ıt must have been supposed that there was no surer means of 
producing confidence ın the strength and accuracy of Rabin’s recollection 
than for him to be able to recall two such names, as though by a genuine 
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effort of memory ‘The casual mention, but without the name, of somebody 
from the Burdwan Raj office was only another conscious attempt to give am 
unconscious touch of reality to the evidence 


It so happens, however, that Siddheswar De never attended the cremation, 
and the defendants themselves found it necessary to drop his presence, 
suppressing his affidavit as long as they could till denial was no longer 
possible when the plaintiff tendered the document in court on the 20th April, 
1934 (Vol I, p 182, ll 32-37) ‘The affidavit or certificate, ıt will be 
remembered, had been procured by the defendants through the good offices 
of Ra: Bahadur Hari Mohan Chandra, but through some muschance, m 
describing the personal appearance of the deceased, ıt made the stature 
“tall” and the body ‘stout built”, a description which would at once tell 
off the body from that of the second Kumar, whose measurements only 
4 years ago as given ın the insurance proposal (Ex 230, Vol I, p 175, 
Item 7) were —Height—5 ft 5 ın (without shoes), Chest—in inspiration 
35% ın, ın expiration 33 m, and Abdomen—30 in Suiddheswar De ıs dead, 
and ıt ıs manifestly impossible for the plaintiff to explain how the defendants 
came to burden themselves with such an affidavit he can only point to 
cettain facts and leave them to speak for themselves One 1s that this 
affidavit apparently necessitated a fresh certificate of “average stature” and 
“strong buld” from Rai Bahadur Kal: Prasanna Vidyasagar, a man who had 
really known the second Kumar from his very birth (Ex 269, Vol I, p 188), 
this again being a document tendered by the plaintiff, though like the other 
affidavit, ıt had been called for by the defendants (Vol 18, p 184, ll 28-43) 
A further fact disclosed by Mr Chaudhuri himself —though only to account 
for what according to him was a wrong description in the affidavit,—is 
Siddheswar De’s own statement to the Board of Revenue, as counsel read 
it out to us from the copy sent to the trial court by the Board, which showed 
that he was on his way to Kurseong on the day of the morning cremation 
and saw the procession from a distance It 1s also a fact that none of the 
defendants’ witnesses of the 9th May before R N Banerjee, nor, so far 
as I can see, any after him, mention the name of Siddheswar De as among 
those whom they saw at “Step Aside” or at the sasan,_DW 101, Satya 
Prasad Ghosal merely stating in examunation-in-chief that he knew the man 
(Vol 14, p 291, Il 1-2) R XN Banerjee, no doubt to make himself as 
emphatic as he could, actually took Siddheswar upstairs, a perfect stranger 


as he was, even before he and his brother Balen got there (Vol 3, p 120, 
ll 37-38) 


Satyendranath Banerjee admits having sent Siddheswar’s affidavit to 
the Insurance Company, but he neither knew the man, nor made any 
enquities about him, nor did he know if his statement to the Board of 
Revenue was that he had seen the funeral procession on his way to Kurseong 
(Vol 16, p 541, Il 21-26) A bit of edifying cross-examination which followed 
may perhaps be quoted here Satyendra would not call the second Kumar 
a short man, but only say, not as tall as he limself was 


“Q —Would you call hım a tall man? 
A —Rather tall I would say, though judging by my height I would 
not I would call him a man of medium height 


Q —The body that you carried on the morning of the 9th was 
that of a tall man? 


A—You may call Kumar that It was Kumar’s body I would call 
lim, judging by me, a man of medium height When & 


+ 
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Bengalee ordimanly talks about a tall man, I have a notion of 
what he means (Then says) That would depend upon the 
man ” 


He no doubt protested that he was not indulging in these subtleties because 
Siddheswar had described the dead body as that of a “tall” man (ibid, 
p 541, I 27-39) 


There can thus be no doubt that on the defendants’ own showing, the 
affidavit notwithstanding, Siddheswar De’s presence at “Step Aside” or at 
the cremation ground on the 9th May was no more a fact than that of his 
enterprising sponsor Plaintiff's witness Jnanendra Nath Banerjee spoke 
the truth when he said that Siddheswar was one of the batch who went 
that day to the Kakma feast If, by the way, the further statement of this 
witness can be accepted, on which there was no cross-examination, that 
Siddheswar went subsequently to jail for embezzlement (Vol 9, p 429, 
U 25-27), it affords yet another illustration of the defendants’ characteristic 
mstinct m selecting their tools 


Three or four months before he gave his deposition, R N Banerjee had 
supphed a statement to the Collector of Mirzapur in the form of answers 
to a set of mterrogatories (Vol 3, p 114, U 5-7), which was produced by 
the defendants at the request of the plammtiff’s pleader and marked as an 
exhibit (Ex 288, Vol II, pp 272-274) In Q 17 (not primted) he was 
categorically asked 


“Q—Did you carry the dead body? 
Who else did (any name that you can remember)? 
Did the hillman carry the said dead body?” 


The answer was 


CA —I believe so, and also my brother J do not remembei the others 
I do not think that any hillman carried the said body ” 


This was said on the 8th December, 1932, and he gave his evidence on the 
28th March, 1933 What happened between these dates to produce a 
regurgitation of memory? 


TALK WITH “BROTHER BHUPEN” 


Bebul did not remember even the name of Satyendranath Banerjee and 
could not connect it with anybody he knew (Vol 3, p 113, U 2-3) probably 
he had never seen the Kumar’s sala! (tbid, p 114, I 12-13) But whether 
this was a fact or not, we have ıt from the witness himself that he came down 
to Calcutta after receiving the mterrogatories, and had a talk with his 
“brother Bhupen” (Qbid, p 114, 5-11 and p 115, U 14-15),—Bhupen, or to 
call hım by his full name, Rai Bahadur Bhupendra Nath Banerjee, bemg then 
Deputy Commussioner of Police, South District, Calcutta (bid, p 107, U 10-11), 
and a person who evidently knew a good deal about the case It was he 
who, according to Gita Devi, his wife, got this lady to give evidence herself 
for the defendants, though this made her very angry with him, and as she 
says, had actually taken down her statement and typed ıt out at Darjeeling 
in the month of October preceding, tellmg her that “he had some use for 
it”? (Vol 3, p 169, N 8-10, 13-17, 19-20 and 21-23 and p 170, Ul 23-25) 


In his cross-exammation R N Banerjee certainly gave the impression 
that his Calcutta visit took place before he gave his statement at Mirzapur, 
and that is how the learned judge understood him (Vol 18, p 384, Il 3-6). 
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An attempt was no doubt made in re-examination to repair the mischief of 
this evidence by eliciting from the witness the 27th December, 1932 as the 
precise date of his arrival in Calcutta, which of course he gave with due 
details calculated to impress (Vol 3, p 123, | 35—p 124, I 4), but ths 
would still leave the Calcutta visit a long way behind the date of his 
commission examination, and leave accordingly every channel of communication 
open for that evidence 


DOGMATIC STATEMENT ABOUT SHED AT SASAN IN 1905 


If for all lus astuteness Bebul’s reference to Siddheswar De, not a 
Brahmin, be ıt noted, as one of the persons who carried the corpse, so hope- 
lessly betrayed him ın the result, the note of assurance with which the witness 
spoke about the next topic proved in the end no less disappoimting He was 
quite positive he saw a shed at the burning ground when he went to cremate 
the second Kumar, but as if this was not enough, he added with perfect non- 
chalance that he had seen the same shed m 1905 or 1906, even remembering 
the occasion which had taken him there that year, the death of Ra: Bahadur 
Dr Das (:bid, p 108, U 11-22),—this death alone being probably the fact, if 
DW 411, Anup Lal Goswam:, can be believed (Vol 17, p 315, II 24-25) It 
1s now admitted that the new sasan had not come into existence at all m 
1905 or 1906, far less the shed which Bebul pretends to have seen, then barely 
a lad of 13 Unfortunately for the witness, the way he spoke leaves no room 
for a suggestion that he might probably have been making a confusion with 
the shed at the old sasan 


In the earlier stages of the case, as shown already, the defendants’ attempt 
was to obliterate the traces of an old sasan to wluch the Kumar’s body might 
possibly have been taken for the evening cremation, and the only question 
on which it was sought to focus attention was,—shed or no shed, with the 
suggestion, very cleverly concealed, of a common site for both the evening 
attempt which failed and the successful attempt of the next mornmg In aid 
of such a case, Bebul’s evidence doubtless lent the most convincing support 


Mr Chaudhuri suggested that the defendants got this witness lumself to 
prove the old sasan, and that he could not, therefore, be supposed to be 
denying its existence in Ins evidence This ıs hardly, however, a fact 
R N Banerjee no doubt proved the signature and handwriting im certam 
records and proceedings of the Hindu Burning and Burial Ground Comnuttee 
(Vol 3, pp 110-112), but ıt will be seen from these documents (Vol 1, 
pp 103-110, 113-114, 117-144 and 149) that while they refer to the new sasan 
and to the construction of a shed at this spot, none of them give ani 
indication of the previous existence of a cremation ground at a different site 
The proceedings which might have furmshed unequivocal evidence of this 
fact were carefull} excluded, and ıt was left for the plaintiff to produce and 
prove the same,—such as Ex 35 (Vol I, p 101) through Swam: Oankarananda, 
PW 603 (Vol 8, p 94, Il 14-16), and Ea 203 (vol 1, pp 115-116) and 
Bx 204 (Vol I, p 112) through Moni Mohan Sen Gupta, PW 960 (Vol 11, 
p 37, I 22 and 24) 


AFFECTED AIR OF TRUTHFULNESS 


As the learned judge points out, R N Banerjee affected a certam 
“off-hand” manner im giving Ins evidence which really gaye hum away 
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{Vol 18, p 383, I 22-26) Thus, for stance, on bemg asked when he first 
came to know that the Kumar was ill (Vol 3, p 116, 1 6), he answered in 
‘quite supercilious fashion 


“He was more or less always ili, but I was too young to know whether 
ıt was real illness, or it was the after-effects of excessive indulgence 
m liquor” (ibid, tl 7-9) 


The excess of his cleverness, however, defeated itself Personally he had 
never seen the Kumar drinking, as he had to admit afterwards, and what he 
had said was a “mere conjecture” (bid, p 117, U 14-15) he had only seen 
the Kumar with his brother Balen at Jones’ Bilhards Saloon, and as drinks 
were “the order of the day there’, he drew the natural imference that the 
Kumar was addicted to liquor (tbid, p 117, H 10-14),—as convincing an 
exhibition of logic as of truthfulness ! 


Then, agam, as to what led him to make a statement before the 
Magistrate at Mirzapur and then to sign it (Vol 3, p 314,1 29 and p 118, 
n 30-34), he raised himself to a high pitch of morality which only served to 
bring into relief Ins true level He admitted there was no law or procedure 
he knew of under which his statement had been taken (:bid, p 114, Wl 29-33) 
the Magistrate had also warned him that he was under no obligation to make 
a statement (cbid, p 118, IL 13-14) But he loftily declared that “a great 
fraud was about to be perpetrated’, and he felt himself to be in honour 
bound to disclose the facts as he knew them, whether there was any statutory 
provision ın this respect or not (tbid, I 16-19 and 38-40) Quite right, and 
nobody would be disposed to quarrel with him that “as a gentleman and as a 
member of the English Bar’, he should “do all ım his power to vindicate 
the cause of justice and equity” (:b:d, p 119, l 1-3) But the rft ım the 
lute was that all this virtnonsness had not been in evidence at any earlier 
stage, though on his own statement this f‘very remarkable case of false 
impersonation” had been brought home to him by his own discussions in 
1921 or 1922 


His introduction of Rithe, the servant and carpenter, was another of his 
small, but characteristic, touches of verisimilitude, (ibid, p 120, H 32-33), 
but this unfortunately necessitated the services of this man bemg requisitioned 
for a purpose mentioned by no other witness, namely, to unscrew a tin 
partition across the verandah, so as to facilitate the removal of the body by 
the “cement staircase”, which itself was sufficient to give him away (ibid, 
b 121, I 17-20) 


` 


“CEMENT STAIRCASE” 


The witness did not say m so many words that the body was actually 
brought down by the “cement staircase”, but that is plamly what he im- 
dicated, and not the wooden staircase in the glazed verandah which he did 
not mention at all in this connection, and his evidence leaves ıt m no doubt 
that the nearest approach to his “cement staircase’ would be the sloping 
path “built against the rivetment” by the side of the house that led up to 
the front room upstairs from the compound (bid, p 120, IL 37-38, p 121, 
il 2-6 and 35-36, and p 122, ll 1-3, 14-16), though according to Bibhabat: 
T sloping path was nether cemented, nor stepped (Vol 12, p 314, 

2- 


His over-confident assertions only betrayed hım into hopeless confusion 
as to the way the dead body was brought down or where the khaka was 
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placed for the reception of the dead body, with the result that he had to 
volunteer the statement “The khatia was under the portico adjoming the 
steps” (Vol 3, p 122, 1 3), little realising that placing the khatia under the 
portico as he did, he still spoiled the effect of what he had been expected 
to say by the addition of the descriptive words ‘adjoming the steps”, which 
was no doubt forced on him by the necessity of having to save Ins own 
evidence! By the “steps” he could only mean his “cement staircase”, 
imaginary as ıt was, and not, as Mr Chaudhuri would suggest, a short flight 
of steps attached to the portico itself, which would be equally imaginary 


PATENT MARKS OF TUTORED EVIDENCE 


This 1s only one more illustration how a tutored witness, conscious 
perhaps of his own importance, cannot at times resist the temptation of 
embellishing his evidence with unnecessary details outside his mstructions, 
only to find when it ıs too late that ın the attempt he has merely enmeshed 
lumself ın a tangle out of which extrication becomes a hopeless task 


It would be wearisome to refer to all the obvious marks of falsehood in 
R N Banerjee’s evidence which he himself helped to expose by his excessive 
affectation of self-confidence one or two imstances will suffice 


Take, for example, the way ın which he speaks of his visits to “Step 
Aside”, where he says he had been at least ten or twelve times (bid, p 115, 
l 33) during the Kumar's stay—sometimes gomg with lus mother and some- 
times only carrying "vegetables and other necessities” from her (ibid, U 34 
and 37-38) he would often again go there under instructions from her to 
take the landlord’s munshi to show him any petty alterations and repairs 
that required to be done at the house (:bid, I! 34-37)—as 1f neither the Kumar 
nor Satyendra was competent to send for Ram Sing Subha for the purpose, 
if there was really any occasion for domg so And yet, 1f he 1s to be believed, 
Bebul was ‘not personally acquainted” with the Kumar (bd, p 107, l 20), 
nor apparently with any of the other inmates of the house—except only the 
Rami (bid, p 116, Il 30-35 and Il 1-2), neither did he feel mterested m 
making any enquires about the Kumar’s health tll one fine mormng he 
received the information of his death (bid, p 116, Il 15-17), though all along 
since the day of the Kumar’s arrival he had been hearing about lis “stomach 


troubles”, and was in a position to assert that this was the cause of lus death 
(bd, p 116, I 11-12) 


Bebul was not sure at first if he had paid a visit to the house during the 
last two or three days (ibid, p 116, I 20-22) all that he “knew” was that 
the Kumar had not been going ont for Ins usual walks, and there was the 
further fact that lus mother had been sending over “grapes and pomegranates” 
—fit diet for a biliary colic patient!—yhich led him to suspect an 
“aggravation” of the Kumar’s illness (:bid, p 117, Il 22-26) Lest, however, 
this might be no more than mere inferential evidence of the illness, he had 
no hesitation a moment later to take hımself to “Step Aside” during these 
two or three days, and that not once or twice a day but “off and on”, whet 
of course the Kumar was visible, not in his sitting room on the ground floor, 
but upstairs in his bed (bid, p 117, 11 28-32)! 


Consider, again, the easy self-complacence with which he makes the 
Second Ram discard the purdah in his favour, notwithstanding the strict 
Bhowal custom, some idea of which 1s given by the Chota Ran: Ananda Kumari, 
Devi in her evidence (Vol 14, p 84-85), and by the second Ram herself, who 


EVIDENCE OF GITA DEVI k 


says in fact that she would “never see people with purdah off”, even when 
her talukdars came to her for a personal interview with nazars or gifts of 
money (Vol 12, p 216, I) 11-12 anà 28-29), and who would clam to be 
purdanashin also when she was having her first look at the plamtiff from her 
house m Lansdowne Road as he drove past m a phaeton with Buddhu (bid, 
p 269, 23-24) At Darjeelmg too the second Ram, a young girl of about 
20 as she then was, would observe purdah, never gomg ont of doors except m 
a rickshaw, and that agam after dusk when she would not be seen (bid, 
b 274, I} 15-18), and yet she would appear before and talk to this fad of 17 
(Vol 3, p 116, 1 1-2), who had apparently made himself a persona grata, 
catrying fruts and vegetables from Kesiswari Devi on the one hand, and 
acting as an honorary house-agent on the other, looking after necessary 
repairs and alterations 


It 1s not necessary to discuss the evidence of R N Banerjee any further 

I do not beleve a word of it, the mmformation notwithstanding which he 
volunteered that he was a daughter's son of Rai Jagadananda Mukherjee 
Bahadur, a well-known citizen of Calcutta of his time who had been honoured 
with a visit to fis house at Bhowampore by His late Majesty King 
Edward VII as Prince of Wales (Vol 3, p 120, Il 21-23) I refuse to hold, 
either that Rabin was at “Step Aside” on the morning of the 9th May or 
that he attended the cremation on that day 


GITA DEVI CALLED TO SUPPORT R N BANERJEE 


Perhaps the most eloquent commentary on R N Baneryee’s evidence 1s 
the action of the defendants themselves in callmg Gita Devi as a witness to 
lend him such support as she could, without gomg the length of brngmg 
this lady into “Step Aside” itself along with her brother-an-law Gita Devi 
(Vol 3, pp 159-172) was not a willing witness She had never deposed m 
her life, and tt made her “angry” that she would have to do so (ibid, p 169, 
1 16-17) She protested to her husband many times she was a lady and 
belonged to a respectable family, as such how could she depose? But her 
husband would not listen (bid, p 170, i 20-23) It was the month of 
October 1932 she had come up to Darjeelng with her husband to spend the 
Puja vacation, and was staying at “Balen Villa” (bid, p 169, H 20-21) She 
did not know then who had instituted the suit or agamst whom ıt had been 
brought (bed, p 169, 1 40—p 170, 1 2), and m any case she was not filled 
with her brother-in-law’s resolve to come forward herself as a champion of 
“justice and equity” She was, however, a loyal wife, and did not find it 
m her to resist her husband's importumty “You will be asked one or two 
questions”, said he “teli whatever you know from behind the screen” 
(ibid, p 170, I 23-25) Poor lady, she asked innocently what were these 
“one or two things” she would have to tell (ibid, U 26-27) One referred to 
the Rant, she was told, and the other to Balen’s and Rabin’s gomg to the 
cremation ground (bid, I 27-28) How did the husband know, by the 
way? He was not present at Darjeeling when the Kumar was there he 
was very probably, as lus wife says, a Police Inspector at Muzaffarpur or 
somewhere else at the time (bd, H 29-30) Evidently tus wife could not 
have confided to hum at any earher stage the facts she knew otherwise he 
would not ask her at the time of obtammg her statement, “what do you 
know about the death of the Kumar?” (ibid, p 169, U 8-10) 


Her husband was not a man to leave anythmg to chance He at once got 
her to make her statement, and typed “it out himself she did not know 
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what he did with the statement ıt was enough for her he said he “had 
some use for ıt” (bed, p 169, II 10-11, 19-20, 21-23 and p 170, ll 36-37) She 
was not m a position to state 1f the defendants’ lawyers Rai Bahadur Sasanka 
Coomar Ghose and Mr Pankaj Coomar Ghose had seen her husband at 
Darjeeling during the Puja vacation her husband might be asked about ıt 
(ibid, p 170, U 31-35) 


A “CONSCRIPTED” WITNESS 


Speaking for myself, I cannot imagine a worse form of bringing undue 
pressure to bear on a Hindu pardanashm wonian than the tactics which were 
employed by the defendants to get this lady to depose on their behalf when 
she was not willing to do so herself The husband simply allowed hımself 
to be turned into a conscripting agent to procure the evidence It was not 
as though the husband was approached that he might ask his wife if she 
was willing to give her evidence, and then, if she agreed, that he might 
render the facilities necessary for her examination 


After all, on the defendants’ own showing, where was the necessity 
of calling Gita Devi as a witness, except only to support Rabin’s presence 
in the morning cremation by making her a spectator of the funeral proces- 
sion in front of her house? They themselves must have felt that Rabin’s 
word was not enough, nor would the evidence of_other witnesses carry 
sufficient weight, Lut it 1s all the same a pity that they should thus have 


dragged ın an innocent lady agamst her will to bolster up a case they 
knew to be false 


It 1s little to be wondered at that Gita Devi should have unconsciously 
failed the party who had pressed her mto their service m this way 
Even on points on which she was expected to speak, she gave herself 


away by the manner in which she volunteered her answers before the 
questions were put 


“VOLUNTARY” CHARACTER OF HER EVIDENCE 


She ıs asked if she had any Bhasus (husband’s elder brother) Yes, 
she savs, and gives his name, but she can hardly hold herself, and mvolun- 
tarı it comes surging out of her lips ‘it was he and my husband's 
younger brother Mr R N Banerjee who did everything’! (Vol 3, p 159, 
ll 16-18) She has to be warned by defendants’ advocate ‘Please reply 
only to the questions which we shall put to you” (:bid, 1 20) ‘Then, agam, 
the question ıs “How did you know that he (Kumar) had died’? She 
starts off giving another part of her story—how her husband’s elder brother, 
her mother-in-law, her husband’s younger brother used to go to the Kumar’s 
house every day, and how before Ins death owing to Ins iliness her mother- 
in-law and her husband’s younger brother would take or send fruits to um! 
(tid, p 159, H 29-34) She has again to be stopped, and reminded about 
the question to get the proper answer out of her! (:bid, p 160, 1 1) Yet 
again, when she ıs asked, “Whom did they take ”, she ıs not satisfied wath 
saving that they “took the Bhowal Raja”, but must add the :mportant detail 
which was no doubt expected of her ‘The, carried it by the road which 
was below her house We saw it The bier was covered with a shawl” 
(ibid, p 160, Il 19-22) She ıs asked a further question ‘When did jour 
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husband’s elder and younger brothers return?” The answer is ‘Please 
first ask me everything about the Ram and then I shall say”! (sbid, p 160, 
I 36-38) 


There could hardly be any clearer indications of the ‘“involnntary’” 
character of the evidence than this ‘‘voluntariness” on the part of the witness 
One cannot but feel sympathy for Gita Devi im the predicament in which 
she found herself placed,—-through no fault of hers except perhaps her unwill- 
ing, 1f not unquestioning, submission to her husband’s will 


I have no doubt whatever in my mund that the learned judge was 
perfectly nght when he suggested that R N Banerjee having damaged the 
case by bis evidence, the defendants found ıt necessary to put his sister-mn-law 
mto the box to prop him up, 1f they could (Vol 18, p 382, U 12-15) Gita 
Devi says no doubt that her statement had been taken by her husband in 
October, 1932 (Vol 3, p 169, It 19-20), which was before R N Banerjee was 
approached to have his statement recorded through the Collector of Mirzapur 
{vide Collector's letter of 2-12-32, Ex 2Z(136), Vol II, p 270), but it 15 
impossible to beleve that Gita Devi was im the picture at all as a likely 
witness when her brother-in-law was examined 


ALLEGED ROUTE OF FUNERAL PROCESSION BY THORN ROAD TO BE 
VISIBLE FROM BALEN VILLA 


The mam fact ıt was sought to prove through her was Rabin’s connection 
with the morning cremation, but not haying stirred out of her house at all 
that morning, she was obviously not m a position to bear direct testimony 
to 1t She might still, however, be a useful witness on the point, if she 
could say she had seen the funeral procession from her house and sten also 
her younger brother-in-law ın it 


And ttus is exactly what she said she had done (Vol 3, p 160, U 21-26), 
volunteering the first part of her statement even before she was asked about 
iL She did not know the house where the Kumar resided im fact she 
“knew nothing”, as she emphasised more than once, being then only a young 
“bou” or daughter-in-law of the house who would not go out very much in 
those days (sbtd, p 159, U 25-26, p 162, lt 29-30 and 31-32) She knew 
enough, however, to be able to say “It was from our house that I saw It 
(the dead body) was carried along the road below our house Then the 
people carrying it turned to the left and went straight to the bazar and then 
passed by the road leading to the cremation ground” (iå, p 166, U 5-8) 


For her to see the dead body from “Balen Villa” would require the 
procession to pass along what has been referred to as the Thorn Road route, 
as distinguished from the alternative route by Commercial Row (Vol 18, p 313, 
| 24-—~p 314, 1 12), the Thorn Road route, as the learned judge poimts out, 
going past the Victoria Hospital and past the Cutchery Building opposite the 
Market 

It 1s curious, however, that not a question was asked of R N Banerjee 
and not a word said by him about the route of the procession, as most 
assuredly would have been done, if there was an idea at that stage of cailmg 
Gita Devi as a witness later 


The Thorn Road route would appear m fact to have been improvised for 
the first time with the examimation of this lady,—an improbable route as 
it was, not only because of the detour ıt involved, but also because a dead 
body would not be usually carmed along Hospital Road (PW 969, Sash 
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Mohan Das, Vol 11, p 98, ll 10-11 and p 102, R 13-16), a fact which is not 
demed by D W 69, Surendra Mohan Chanda, though he says that “if you 
go by the Thorn Road, şou have to go by the Hospital Road, but not 
necessarily”? (Vol 13, p 224, Il 2-6) 


A MERE “AFTER-THOUGHT” TO “FIT IN GITA DEVI” 


That the Thorn Road route, as the learned judge says, 1s “an after- 
thought to fit ın Gita Devi” (Vol 18, p 390, 1 39), ıs clearly shown by the 
statement which Birendra Chandra Banerjee admits (Vol 15, p 351, U 8-9) 
he had made in the Sripur cases ‘‘The procession carrying the dead body 
after crossing Chowiasta passed midway between station and the bazar” 
(Ex 350, Vol III, p 14, Il 36-38) There can be no doubt that Birendra meant, 
by this the Commercial Row route, and it ıs absurd to suppose, as 
Mr Chaudhuri seemed to suggest, that counsel cross-examining the witness 
understood him to refer to the other route, he was domg nothing of the 
kind, but was really seeking to establish the Commercial Row route by 
the cross-examination This very statement was put to another defence 
witness, F E Holland, DW 306, who himself spoke of the Thorn Road 
route as the one followed by the morning procession, and he sad ‘The 
route this gentleman indicates 1s quite different from the route I mdicate” 
(Vol 15, p 414, I 19-20) 


It ıs not a fact that before Gita Devi was exammed, the defendants 
made any definite case about the procession having passed in front of 
“Balen Villa’, though to give ıt as much publicity as possible, a suggestion 
that the bazar lay on the way to the cremation ground from the Kumar's 
house was made to their witness Haran Chandra Chakladar, who could 
not, however, say whether it passed by the side of the bazar or through 
the bazar (Vol 1, p 377, Il 15-19) Even xf ıt went through the bazar, the 
Procession need not have gone past the house of Gita Devi, unless it passed 
by the Cutchery Building, as to which there was no evidence and no 
Suggestion at the earlier stage of the case 


The key to the defendants’ Thorn Road route would be the Cutchery 
Building, and not the bazar, the “bazar” being a loose expression which 
would be used to refer not merely to the stalls opposite the Cutchery 
Building, or to the open tract of level ground known as the “Market Square” 
or “Bazar Flat”, and also, it may be added, as the ‘Parade Ground”, but 
to the “Chowk Bazar” and ‘“Chandmar:” as well,— to indicate in fact the 
Whole of the surrounding area stretching away from the “Market Square” 
on different sides, gomg even up to the Railway Goods Shed, if not beyond 


Mr Chaudhuri made a futile effort to show that the plaintiff himself 
contemplated the Thorn Road route before Gita Devi’s evidence, and 
referred for this purpose io a question which was put to DW Kanai Ram 
Mukherjee in cross-examunation 


“Q—You were proceeding towards the “Step Aside” from the 
Cutchery Building and they were proceeding towards the 
Cutchery Building with the dead body In this state you met 
together face to face?” (Vol 1, p 367, ll 32-34) 


The witness replied in the affirmative, but it 1s perfectly clear that the 
question only meant that the procession was coming from the opposite 
direction, and inyolyed no Suggestion whatever that it passed the Cutcher} 
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Building The witness had in fact already stated that he met the pro- 
cessionists as they came on the road, that 1s to say, the Rangit Road, ‘'20 
or 25 cubits away” from “Step Aside” he was gomg towards “Step 
Aside” from his quarters and they were proceeding towards the Chowrasta 
with the dead body, when they met face to face (tbid, I 27-31) 


Equally pomtless was Mr Chaudhuri’s reference to the cross-examination 
of P.W_ Sitanta Kumar Bagchi with a view to show that he also indicated the 
Thorn Road route, but this witness was not speaking of the morning cremation 
at all, and even as regards the evening procession which he was describing, 
all that he meant was that a number of men jomed from the Old Cutchery 
Building (Vol 2, p 449, Il 28-29) He was asked by what road the cremation 
party went to the burning ground, coming out from “Step Aside”, and his 
answer as recorded in his origimal deposition in Bengal, and as I have satıs- 
fied myself, does not suggest that the procession passed through the bazar, 
as the translation m the printed record might lead one to suppose (bid, p 448, 
ll 18-21) ' 3 


Counsel was wrong in saying that there was virtually no cross-examination 
of Gita Devi on the question of route It ıs true that there was no sugges- 
tion in terms of the alternative route via Commercial Row, but ıt was definitely 
put to her that the road leading from ‘Step Aside” to the cremation ground 
along which, according to her, the procession passed, was not at all visible 
from her house (Vol 3, p 166, I 16-18), which I consider to have been 
a sufficient challenge to her evidence As regards the defendants’ earher 
witnesses of the morning cremation, no case of route having been made by 
them, it goes without saymg that the plamt:ff was under no obligation to 
cross-examine any of them about it 


I have no hesitation ın recording my conclusion, ın entire agreement with 
the trial judge, that the Thorn Road route was a pure mvention of the 
defendants to suit the exigencies of Gita Devi's evidence, notwithstanding 
the surging tide of corroboration which set in afterwards 


“CIRCUMSTANTIALITY” OF GITA DEVI’S EVIDENCE 


As usually happens with such witnesses, Gita Devi, in attempting to 
invest her evidence with as much of circumstantiality as she could, only 
ended in landing herself ın mus-statements, which, if Mr Chaudhun was 
appearmg on the other’side, he would perhaps have himself described as false 


She did not know anything about the Bhowal case before, but then she 
heard that the Kumar of Bhowal had come back on being restored to life, 
and read of it m newspapers also The Kumar had, however, ‘died in our 
presence”! (Vol 3, p 167, U 22-25) A discussion was perhaps inevitable 
after this ‘Would there be no discussion 1f a dead man comes back to lfe? 
We never heard of such a thing Why we alone, nobody has heard of such a 
thing!” (sbtd, ll 33-36) A discussion did take place, and it was “elaborate”, 
and lest there should be any mistake about it, ıt was jomed in by practically 
the whole family—by her husband’s elder and younger brothers, all of them, 
their wives, and also her mother-in-law, who were at the time stayng im their 
Wellesley Street house in Calcutta (bid, p 167, 11 29-33) Not only this, but 
whether on this or on another occasion, her husband’s elder brother,—who 
She stated was then alve,—was also seized with mghteous mdignation, and 
said, “A dead man has come back to life I will go and depose”’,—the self- 
same feeling which later mspired the younger brother to give his belated 
Statement io the Collector at Mirzapur (ebid, p 167, I 25-28) 
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To be a story, the picture was not lacking in any particular only two 
small details were misplaced her husband’s elder brother had died “some- 
where about the beginning of the year 1918”, and her mother-in-law im the 
month of October 1919, as stated by R N Banerjee (Vol 3, p 107, Il 3-4 
and 8-9), whereas the Kumar of Bhowal ‘‘restored to lfe” had not come back 
until the end of 1920 or the beginning of 1921! 


Gita Devi protested that there was no necessity for her to conceal any- 
thing m her deposition (bid, p 167, I 14-15) That 1s probably why in her 
examination-in-chief, uwnasked she said, the bier was covered with a shawl 
(ibid, p 160, 1 22), and ın cross-examination, again, when she was asked 
if the processionists had been saying anything as they passed along, she 
could not help repeating "I also saw that the dead body was being carried 
covered with a shawl” (:bid, p 167, Il 3-5) 


In the procession, she saw her husband’s elder and younger brothers, 
also many other people (bd, p 160, Il 24-25) She did not know them all, 
and the 2 or 4 among them she knew, she could not name after such a long 
time, nor could she say ıf they were Brahmins or of any other caste And 
then all on a sudden, perhaps because she was anxious not to keep back 
anything from the court, she suddenly broke out “I will not say even 
if I know that”! (bid, p 167, U 9-13) 


SUPPOSED CORROBORATION OF KASISWARI DEVI’S VISIT 10 
“STEP ASIDE” 


Apart from Rabin’s presence at the cremation, there was another 
mportant fact which Gita Devi was expected to prove, namely, her mother- 
-law’s visit to “Step Aside” on the morning of the 9th May She was, 
owever, not in a position to give direct evidence of this from personal 
knowledge She only saw Kasiswari Devi leaving the house m the morning 
on receipt of the news of death (1b:d, p 160, H 9-10), and saw her returning 
at about 12 noon or 1 pm with the “widow” of the Kumar (ibid, p 160, 
N 29-31) All the same she stated that her mother-in-law was in the Kumar’s 
house that morning with the Ram (bid, p 160, Il 29-30) This could, 
however, hardly be a fact on Gita Devi’s own evidence on another point, as 
to which there was no need to make up a Story, and naturally, therefore, she 
spoke the truth ıt was as regards the scene at Kasiswar1 Devi’s house when 
the Ram came there that day, which clearly showed that this was the first 
meeting between the two after the Kumar’s death (Vol 3, p 168, Il 4-39) 


UNTUTORED EVIDENCE AS TO SCENE AT’ BALEN VILLA 


The plaintiff admits this visit of Bibhabati to “Balen Villa”, but not that 
she was brought over there by Kasiswari Devi His case 1s, she came with 
her uncle Suryya Narain, who was then living as a tenant in a part of the 
same house, with no women-folk, however, staying with him, as Bibhabati 
herself says im re-examination (Vol 12, p 313, 1 19), and as ıs also the 
evidence of Shyamadas Banerjee (Vol 1, p 271, Il 27-30) , and quite naturally, 
as the learned judge says, her uncle put her among the ladies at Kasiswari 
Devi’s (Vol 18, p 388, Il 38-41) 


I have no doubt whatever that the learned judge ıs absolutely correct 
m lus finding Surya Narain was admittedly at “Step Aside” when the 


¢ 
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cremation party left Satyendra’s entry m his own diary shows 1t, and shows 
also that Kasiswar: Devi was not there that morning, there being no mention 
of her name at all it merely records ‘‘Sejomaina remamed with Bibha at 
‘Step Aside’ Self accompanied the body” (Ex 399{2), Vol I, p 307, H 6-7) 
Satyendra ın his evidence again admits that Suryva Naram took lus sister 
to “Balen Villa’? during the day, though he would have Kasiswam Devi gomg 
with him as well (Vol 16, p 430, I 36-39) Bıbhabatı, on the other hand, 
would make Kasiswar1 Devi her sole escort, and have nothing to do with 
her uncle (Vol 12, p 204, ll 30-31) The vehemence of her protest, however, 
shows to my mind that the truth lay just the other way 


“Q—Is ıt not a fact that next mormmg Suryya Naram took you to 
his house? 


A —It 1s not a fact 
I did not go to his house ın the morning that day 


Q —Dıd you not go to his house any time that day? 
A—He used to live as a tenant ın Kasiswari's house 


I don’t remember the address of that house but know it 
was a house of Kasiswari Devi, that ıs, of her husband Suryya 
Narain Babu was livmg m a part of Kasiswar: Devi’s dwelling 
house, which he had rented 


Q —Did you at any time on Sunday go into the portion of the house 
rented by Suryya Narain Babu? 


A —Kasiswar: Devi took me to that house after mid-day” (tbid, p 263, 
u 6-17) 


Whether Kasiswari Devi was at “Step Aside” or not that morning, 1f 
Bibhabat: was at all gomg to “Balen Villa”, ıt 1s 1mpossible to believe that 
her uncle who had been left behind to look after her should suddenly remove 
himself from the scene at the night moment,—in anticipation was it, one 
wonders, of the exigencies of his niece’s case long thereafter? 


As I have said, Gita Devi’s untutored evidence as to what took place at 
“Balen Villa” that day seems to give the lie to her earher statement regardmg 
Kasiswari Devi’s presence at “Step Aside” in the morning 


A GRAPHIC AND A TRUTHFUL ACCOUNT 


Gita Devi gives a graphic account of the scene, as the Ram arrived, 
wearing a coarse dhut: with a narrow border such as servants wear (Vol 3, 
b 169, l 4-6)—(she spared herself a than or borderless sarı, the proper 
wear for a Hmdu widow, as she says she had none with her at Darjeeling) 
(Vol 12, p 306, I 12-14),—and with no ornaments on her person (Vol 3, 
$ 188, I 14-15), the Ram’s own story being that she had taken them off 
in her bath room at her own house where Kasiswari Devi had helped her 
to bathe (Vol 12, p 204, Il 28-30) 


The Rani wept bitterly as she came, and after she was composed a little, 
Kasiswan Devi began to question her (Vol 3, p 161, U 26 and p 168, 
U 11-12) “What did your mother ask her?’ ‘Mother said”, Gita Devi 
replied, “Child! you have taken off your ornaments so soon?” 


e 


(I am taking the judge’s translation, Vol 18, p 389, 1k 5-6, which 
brings out the sense of the original much better than the English. 
rendering im the printed record, Vol 3, p 168, u 7-8) 

21 


322 BHOWAL CASE 


Such a question, it 1s almost certain, could never have been put by 
Kasiswar1 Dev: at her house, 1f she had been with the Ram at “Step Aside”, 
practically helpmg her to take off the ornaments Apart from this, as the 
learned judge points out, it is unthinkable that with a motherly lady 
lke Kasiswar1 Devi present ın the house, the Ram: should be allowed 
to strip herself of her ornaments all at once the moment her husband's 
body was taken away (Vol 18, p 388, Il 28-38) Her very question is an 
expression of her bewilderment, and furmishes im fact the best answer to 
Mr Chandhuri’s fling at the learned judge that the latter was merely drawing 
on his imagimation He did nothing of the kind, but showed the truest 
understanding, and ıt ıs Mr Chaudhuri’s clients who in fact proved them- 
selves lost to all sense of propriety otherwise, in their anxiety to establish 
Kasiswart Devi’s presence at ‘Step Aside”? with the utmost certainty, they 
would not have put into the mouth of Bepin Khansama (DW 140) the 
realistic fiction they did regarding this particular episode 


BEPIN KHANSAMA’S REALISTIC FICTION 


According to this faithful valet, the Rani had started flinging away her 
trinkets m her bed-room as soon as the dead body left the house Some, 
however, still remained on her which she could not pull off, and these were 
removed from her person in the bath room when Kasiswar1 Devi took her 
there for a bath Kasiswar: handed these over to him, and these and the 
others taken off before, he tied up ın a handkerchief The bundle was 
afterwards made over by the Government Pleader’s wife to Suryya Narain, 
the uncle (Vol 14, p 492, ll 19-31) 


Even this witness could not help admitting the “custom” referred to by 
the learned judge, though, as the latter points out, he tried to deny it the 
next moment (Vol 18, p 388, ll 35-36) In answer to a question from the 
court during cross-examination he said 


“To Court I do not know if widows are made to take off all ornaments 
immediately upon death Ornaments are not kept after 
cremation—but I do not know” (Vol 14, p 504, Il 33-35) 
When he says, ornaments are not kept after cremation, what he means 1s that 
they are taken off only after cremation 


The other parts of the story as given by Gita Devi also show quite clearly 
that Kasiswari Devi could not have met the Rani earlier that morning, as m 
that case she would not have put her the questions she 1s said to have done 
How came the end to be so sudden? (Vol 3, p 168, ll 22-23) “Had not 
the brothers been informed?” (ibid, I 25-26) ‘What was he suffering 
from?” (ibid, 1 34) 


The Rani’s answers as spoken to by the witness again go to prove the 
truth of this evidence—her reference to the telegram from the Bara Kumar 
(ibid, p 168, Il 27-29), her speaking of Calvert’s treatment (ibid, | 24), and 
her mention of “blood dysentery or something like ‘that’ as her husband's 
ailment (bid, I! 37-38), as well as her reference to the purchase of a new 
elephant by the Kumar before coming up to Darjeeling (:bid, U 13-14), a fact 
afterwards confirmed by the evidence of P W 942, Kslurode Mohan Chakravarty 
on which there was no cross-examimation (Vol 10, p 388, 1 4i—p 389, 1 2) 


As I have said, there 1s no reason to disbelieve this part of Gita Dew’s 
evidence, and I agree with the trial judge that “st has the ring of truth” : 
“there ıs no mistaking it” (Vol 18, p 389, Il 15-16) Bibhabati’s visit to 
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“Balen Villa’? bemg an admitted fact, ıt had probably not been considered 
necessary to prepare the witness about it, and she was left free to speak the 
truth 


In any case, there 1s no escape from the position that part of Gita Devi’s 
evidence was deliberately false, and it 1s only reasonable to suppose that 
this was the part which she had to speak to under pressure Speaking for 
myself, I place as little reliance on her as on her brother-in-law I do not 
believe that she saw the funeral procession or saw R N Banerjee m ıt, or 
that Kasiswar Devi went to “Step Aside” on the morning of the cremation 


KASISWARI DEVI’S VISIT TO “STEP ASIDE“ A SHEER CONCOCTION 


The whole of the story about Kasiswar1 Devi is m my opimion a sheer 
concoction, and I doubt very much whether this lady had been to the Kumar's 
house at all on any day, or at any rate been a frequent visitor The enquiries 
which according to Gita Dev: her mother-in-law made of Bibhabat: when 
the latter came to “Balen Villa”—what the Kumar was sufferimg from, which 
doctor was treating him, how the end was so sudden, or whether the brothers 
had been mformed,—do not certamly suggest that Kasıswarı Devi had been 
a daily visitor, sending “grapes and pomegranates” to tempt the Kumar’s 
mvahd appetite, as R N Banerjee and Gita Devi both so gushingly deposed. 


According to both the son and the daughter-in-law, this good lady would 
be visiting the house of every Bengalee family at the station, rendering such 
assistance as she could (Vol 3, p 116, I 28-29), but ıt is rather curious that 
she should keep no information about Suryya Narain Mukherjee, though he 
was a tenant staying in a part of her house, and not know that he was the 
Ran1’s uncle till after the Kumar's death (Vol 3, p 165, U 19-29) She was 
certainly a benevolent lady, disposed to be friendly and helpful to people 
in difficulties, as was deposed to by both Sitanta Kumar Bagch: (Vol 2, p 443, 
U 37-38) and Satya Dhenu Ghosal (Vol 4, p 2, U 23-34) on the plaintiff’s 
side, and by Kalipada Maitra (Vol 1, p 350, Il 6-9) on the side of the 
defendants, but as Ram Sing Subha said (Vol 11, p 79, U 23-24), one did 
not know that she was in the habit of calling at the house of every Bengalee 
visitor to Darjeeling,—the exaggerated picture which the defendants would 
like to present for their own purposes, 


It 1s not a fact, as Mr Chaudhuri supposes, that the learned judge based 
his finding against Kasıswarı Devi's visit to “Step Aside’ on the 9th morning 
merely or mainly on the ground of the improbabuility of the story about the 
taking off of the ornaments from the Rami ‘The defendants sought to prove 
her presence at the Kumar’s house on that day not only by this story, but 
also by showing that she sent the sacred thread and the Ganges water to the 
cremation ground through the nurse Jagat Molnm, that she took over the 
Rani to her own house at mid-day and then reached her back in the evening 
after the cremation party’s return, and generally, that she had made herself 
a familar figure at “Step Aside” by her daily visits and her anwious solicitude 
for the Kumar Each and every one of these facts, as has been shown, is 
disproved by the evidence of the defendants’ own witnesses On the top of 
all this, is the crowning fact that Kasiswari Devi ıs not mentioned at all by 
Satyendra in his diary Satyendra, on lus own account, started writing the 
diary about 9 or 10 days later, and if this lady had really played such an 
important part im the transactions of that day as she 1s now said to have done, 
it seems to be surprising and inexplicable that not a word should be recorded 
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about her dogs in the diary, though it did not omit to record such 
momentous facts as that Satyendra had wired home for fruts 


It 1s not necessary to deal with the evidence of R N Banerjee or 
Gita Devs any further, except only to point out that not a question was put 
to any of these witnesses 1f M N Banerjee, the Government Pleader, had 
made any proposal to Bibhabati regarding her making a donation to some 
charity m Darjeeling, as Satyendra could not help suggesting later under the 
stress of cross-examunation (Vol 16, p 522, l) 29-33),—a point I have alread; 
dealt with 


OTHER “STEP ASIDE“ WITNESSES 


Turning now to the evidence of witnesses who say that they were on 
the ground floor and merely saw the corpse being brought down, it seems to 
me that this body of testimony ıs as unreliable as that of those who, like 
R N Banerjee or Jagat Molin: or Shyamadas Banerjee, speak to having 
actually seen the dead body upstairs If mere numerical strength told, the 
defendants must doubtless be held to have proved this part of their case, 
but a mere chorus of voices does not necessarily produce a symphony of 
truth 


It would be an unprofitable task to discuss the evidence of each of these 
witnesses some of them did not get inside the house, but stood either on 
the road or at or near the gate, and still managed to see the body being 
carried downstairs by the wooden staircase at the end of the glazed verandah, 
while others merely noticed the body being brought out “from within” or 
through the room where they were waiting The khatia again was placed 
by some under the portico, by some agai at the end of the sloping path, 
and by yet others partly within the glazed verandah and partly under the 
portico A little variation was probably introduced in the different versions 
on purpose, but ıt ıs evident they could not be speaking from genuine 
recollection 


RAJENDRA NATH SETT 


I might perhaps consider ın some detail the evidence of one such witness 
Rajendra Nath Sett (Vol 1, pp 300-313), regarding whom Mr Chaudhun 
made a special grievance that the learned judge had referred to Ins testimony 
only on the question of identity (Vol 18, pp 174-176), but not ın connection 
with the morning ciemation Mr Chaudhuri maintained that this witness had 
been given a testimonial by the plaintiff himself as “a man of mgh position 
in society”? whom there was no reason to disbelieve, relying for this purpose 
on the statement made by the plaintiff ın paragraph 24 of Ins memorial to 
the Board of Revenue (Ex J, Vol III, p 96,1 37—p 97,1 14) 


The witness was admittedly a friend of Satyendra, and was staying at 
Darjeeling ın May, 1909, where he saw the Kumar for the first time on gomg 
to “Step Aside” with Ins friend (Vol 1, p 300, U 14-31) He got the news 
of death from him at about 1 o’clock one might and went over at once with 
Buoy Krishna Mukherjee and Tinkar’ Mukherjee, stopping on the way at 
Cutchery Building, from where 6 or 7 persons came out and 1omed them 
(ibid, p 301, ll 4-16 and p 303, 1 27) ‘hey reached “Step Aside” almost 
at dawn, certamly after 3 o’clock (:bid, p 301, Il 18-19) He waited on the 
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ground floor, and some time after lus arrival, he saw the dead body being 
brought downstairs, probably by Shvamadas Banerjee and Anukul Chatterjee 
amongst others (tbid, u 301, U 23-37) He accompanied the funeral procession 
to the sasan where he saw the dead body cremated (zbid, p 301, ll 37-38 
and p 302, H 8-9) The body was identical with that of the Kumar to whom 
he had been introduced by Satyendra (1bid, p 301, ll 36-37) 


If this evidence can be accepted, ıt should certainly carry the defendants 
the whole way ‘There are, however, certain features about ıt which demand 
consideration 


INTERVIEW WITH PLAINTIFF—A TRUE ACCOUNT IN PLAINTIFF'S 
MEMORIAL, 


In his memorial to the Board of Revenue the plaintiff recalls an interview 
which Rajendra Nath Sett had with him while he was staving at Bhowanıpore, 
when, ıt is said, on hearing his answers to certain questions put to lim, 
Rajendranath Sett was satisfied about the identity of the plaintiff as the 
second Kumar He then informed the plamtıff that he had attended a 
cremation at 2 pm which Satyendra had led him to believe, and he had 
honestly believed, to be that of the second Kumar, and he had no opportunity 
to recognise the body at the time, as ıt was burnt fullv covered up He 18 
said to have thereupon expressed his regret to the plaintiff that he had been 
misled into making such a statement im the course of the Government 
enqury (Ex J, paragraph 24, Vol III, pp 96-97) 


Mr Chaudhuri makes a point that the particulars of this interview were 
not put to the witness at all mm cross-examination, but I have no manner of 
doubt the plaintiff gave a correct version of it in the memorial ıt would 
really be out of the question for him to have invented a fictitious tale for 
the purpose 


One part of the story ıs ın fact borne out by Rajendra Nath Sett’s present 
evidence, as he admits having gone to see the plaintiff one day at Bhowanipore, 
which he no doubt says he did at the mstance of Mr Dwarka Nath 
Chakravarty, and admits also having put questions to him to test his identity 
(Vol 1, p 307, Ul 17-31), and that bemg so, there is no reason to disbelieve 
the rest of the story as set forth in the memorial If the witness now chooses 
to give a different version ın court regarding the cremation, the natural 
inference, as it seems to me, ıs not that the plaintiff had concocted an 
elaborate falsehood to hoodwink the Board of Revenue, but that the witness 
for reasons best known to himself has gone back upon the statement he had 
made to the plaintiff It may be taken for granted that a specific question 
put to him if he had made such a statement would have only elicited a 
‘categorical denial, and the absence of formal cross-examination seems to me, 
therefore, to be wholly immatenal 


One has only to read his own account of the questions he put to the 
plaintiff and the answers he got out of lim, and see how, as he sass himself, 
he was “astomshed’ at the answers (ibid, p 307, 1 36—p 308, 1 16) 
Coupled with the fact that he felt impelled to question Satyendra about the 
matter thereafter, though the latter merely laughed it awav, and coupled 
also with his subsequent visit to Mr Dwarka Nath Chakravarty who asked 
him “just to go and tell Satya to compromise this sort of htigation and put 
an end to the row and tumult”, (ibid, p 308, Il 18-22), there ıs only one 
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conclusion which this can possibly lead to, and it 1s that whatever Rajendra 
Nath Sett may now say ın the interest of Satyendra as to having gone and 
cremated the body of the second Kumar, that could not have been his beltef 
or impression at the time he met the plaintiff at the Bhowanipore house, and 
most certainly, he must then have told him how he had made a mistake m 
stating anything to the contrary, and apologised to hım for such mistake, as 
the plaintiff says mm his memorial he did To me the fact seems to he on the 
surface that the same sinister influence which had caused him to believe at 
Darjyeelmg that he was witnessing the cremation of the second Kumar was 
operating again to produce a change ın the conviction which he had expressed 
to the plaintiff 


PRESENT EVIDENCE TO THE CONTRARY A CONCOCTION 


Rajendra Nath Sett’s evidence itself gives sufficient mdications that ıt was 
false and imterested testimon} In his anxiety to give the fullest support to 
his friend’s case, he went the length of saying that on gomg to “Step Aside'” 
on two or three days to enquire about the Kumar, he came to know that the 
Kumar was suffering from bilary cole (Vol 1, p 301, N 1-3), and he 
admitted that he heard this from Satyendra himself (1bid, p 304, H 11-12) 
Coming to give evidence later, his friend, however, gave him away completely, 
being of course driven to do so by the emgencies of the case with which 
he was faced ın cross-examimation ‘Biliary colic’? was not ın the telegrams 
from Darjeeling to the Bara Kumar, and Satyendra was obliged to say that 
he came to know the right expression only later on, but had no idea of ıt 
at the time he did not know the “technical name” (Vol 16, p 481, ll 37-40 
and p 482, 1 11) 


Then, again, Rajendra Nath Sett says that when he went to see the 
plaintiff at the Bhowanipore house, he was very much “surprised” to see a 
man with “red hair” and “tawny eyes” like those of the Kumar, and wondered 
if he was the plaintiff, but learnt later that he was no other than the Kumar’s 
nephew Buddhu, son of Jyotirmoyee Devi, whose proper name was Jalad 
Mukherjee and who unfortunately did not live to give evidence for the plaintiff 
(Vol 1, p 307, ll 31-35) The witness admits that the Kumar had red hair 
and tawny eyes, and also that this was a distinctive feature of recognition 
(tbid, p 308, Il 33-37) And yet he utters the deliberate falsehood, for such 
it cannot but be, that 


“Seeing the nephew I thought that there was some simianty with 
Kumar,—but then seeing that gentleman I found no similarity ın M3 
mind” (bid, p 308, l1 24-25) 


This he must have done on purpose to belie, if he could, the plaintiff's 
statement in the memorial, but in my view, he merely exposes himself 10 
the attempt, and if anything, lends unwilling, but nevertheless the strongest 
support, to the plaintiff’s story 


It 1s hardly necessary to refer to other parts of his evidence which must 
necessarily be false, 1f I am right ın my conclusions regarding the matters 
he speaks to, as for instance, his story that he recened a “cht” from 
Satyendra at about 1 aM ın the might (btd, p 301, 1 4), or that he brought 
along Anukul Chatterjee with hım from Cutchery Building (:b:d, p 303, 
Il 27-28), or that he came to “Step Aside” at might and found 15 to 20 persons 
present (tbid, p 309, Il 27-28) 


ir 
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NO ANSWER TO CASE OF SUBSTITUTED DEAD BODY 
To sum up now the effect of the defence evidence regarding the body 


\remaining upstairs or the face lying exposed, Mr Chaudhuri’s chents have, 
zın my opon, wholly failed to establish either of these facts There was a 
«dead body no doubt at the house since the early hours of the morning, but st 
č? Jay on a cot on the ground floor and was covered over with a sheet from 
> head to foot, as Dr Acharyya had seen So far as the Rani was concerned, 
z she was “having fits” upstairs, for which, as Satyendra notes in his diary, 


ithe doctors having “melted away”, the two nurses who had been called in 
to attend the Kumar were kept on ‘The situation, so far as one can discern 
mspite of all the attempt to befog ıt by a cloud of false witnesses, was 
certamly not such as to have rendered the introduction of a dead body into 


z the house some time before early morning an improbability, or “utter ım- 


t 


possibility”, as Mr Chandhur: would like to put ıt Should any questions 
have been asked, all that need have been pleaded was utter helplessness m 
the face of storm and rain, which, driving away the local sasan-bandhus from 
the cremation ground, left the ‘Step Aside” party no option, however 
unfortunate, but to return with the dead body for the night, to take it out 
again the next morning 


Mr Chaudhuri complams that such a case was not put to Bibhabati Devi 


"an cross-examination, but ıt was certainly put to her brother if the body of 
" the second Kumar had been taken away in the evening, brought back during 


the mght and taken out again the next morning, which he denied (Vol 16, 


. p 540, Il 35-36) To Bibhabati the suggestion was, and I consider that to 


have been enough, that she was in “‘fits”, and all that she saw on the next 
morning was a covered body downstairs while she was on the upper floor 
She in her turn denied ıt (Vol 12, p 278, Il 3-12) Satyendra was also 
asked about his sister’s ‘fits’, and admitted having heard about her demal 


‘ of the same he did not think that the fact of her having fits cut through 
- the case he had made, and he repudiated the suggestion that he had wiped 


out the “fits” to make Bibhabati sit by her husband’s bed-side all the time 
(Vol 16, p 540, Il 29-34) 


As I have shown already, the attempt to counter the possibility of the 
introduction of a dead body during the might by bringing Kasiswar Devt 
into the house the next morning has signally failed 


Suryya Narain’s presence at “Step Aside” early in the morning was 
doubtless intended to serve the same purpose, but he would certainly not 
be insisting on taking the cloth off the dead body to have a last look at the 
face, or refusing to accept any explanation which his nephew might offer 


’ to account for the failure of the evening cremation From Satyendra’s point 


of view, of course, the earlier his uncle arrived, the better 1t would be, and 
this probablv explains the disfigurmg of the letter “3” ın his entry in the 
diary “Sent behara for Sejyomama who came at about 3 in the mornmg” 
(Ex 399(1), Vol 1, p 306, Wl 12-13), which necessitated a bit of mteresting 


cross-examiunation 


“The figure ‘8’ here 1s over-written It looks like 3 over-written mto 8 
Looking at this I think Surja Narain Babu came at 3 am, but I 
must read the whole of ıt (Witness does so) I am inclined to 
3 AM—ty recollection 1s he arrived at 3 AM 


(Sees with a magmifying glass as the witness desires) 
It looks like 3—3 was the orginal figure 
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QO —It could not have been 8 at any time, nor does it look 8? 


A—It looks hike 8 
(Sees through a magnifying glass) 


I do not see that some figure, not 8, was altered to 3 

I see it was 3 altered to 8 

The alteration from 3 to 8 1s not m deeper ink The other 
writing is not in deeper ink Originally the lines of the figure 3 
were as broad as they are now Not broader than the lines of 
the letters making up the rest of the writing, because I find other 
letters ike that, some letters lke that, eg, “&” below the 3 
under consideration 


To Court 


The inner edge of the curved hnes of 3 1s deeper than the 
rest of the lime—that is true of every line” (Vol 16, p 498, 
U 12-29) 


KS 


INDISCRIMINATE CALL, FOR SASAN-BANDHUS 


Another fact on which some stress was laid by Mr Chaudhun to repel 
the suggestion of cremation with a “faked” body was what he described 
as an “‘indiscrimmate” call for sasan-bandhus in the morning from all over 
Darjeeling, though there 1s no direct evidence on the point, but assuming 
1t fo have been so, there need have been no fear that anyone who had 
attended the evening cremation would turn up again m the morning, and 


even if any did, there would be no lack of a likely explanation to silence 
all questions i 


PROCEEDINGS AT THE SASAN 


It remains fow to consider the proceedings which are said to have taken 
place at the sasan As pointed out already, it 1s admitted that the body 
was fully covered up all the way during its journey from “Step Aside” to 
the cremation ground Thus, for instance, Bijoy Krishna Mukherjee says 
“When the procession started with the dead bodv, the dead body was covered 
from head to foot” (Vol 1, p 319, I! 33-34), and Mohendra Nath Banerjee 
also states “The dead body was covered on the way So on gomg there, 
the covering was taken off” (bid, p 338, I 27-28) 


WIDEST PUBLICITY GIVEN TO FUNERAL PROCESSION 


The defendants were anxous from the very beginning to give the 
procession “the widest publicity” they could This was in fact put almost 
as a leadıng question to Haran Chandra Chakladar ın examuination-in-cluef, 
to which the witness of course responded with the utmost alacrity (Vol 1, 
p 377, Il 23-26), he having somewhat failed to catch the pomt of the earher 

Dut m a less direct form, asking, first, 
if the bazar lay on the way to the sasan from the Kumar’s house (ibid, p 377, 
H 15-16), and then, when in answer, withont being definite, he merely said 
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that the cremation party had to pass either by the side of or through the 
bazar (bid, l 17-19), asking next, more pointedly, 1f he remembered that 
pice etc were distributed while so passing (ibid, I} 20-21) Nobody will be 
deceived by Mr Chaudhuri’s suggestion that the object of the questions was 
to put the defendants’ case of the Thorn Road route, and not to elicit 
evidence of “utmost publicity’? for the funeral procession 


It will be seen that this distribution of coms ete was an unvarying feature 
of the evidence of every one of the defendants’ cremation witnesses almost 
without exception There 1s no reason to doubt that it had taken place 
as a fact, and it was certainly considered by Satyendra to have been an 
amportant enough detail to be duly chronicled ın his own record, and not 
allowed to escape from memory “Rs 200 distributed to the poor on the 
way to the funeral ground” (Ex 399(2), Vol I, p 307, Ul 5-6) It also figured 
prominently in “The Story of the Sadhu”, there being a special question for 
it m the interrogatories circulated with the story “Q 7 Was anythmg 
done during the , rocession?” with an NB added thereunder—Whole rupees 
and small bits of com were scattered and given to the poor durmg the 
procession” (Ex 443, Vol II, p 240, ll 28-29) 


This was in fact all that the plaintiff meant when he said in his memorial 
to the Board of Revenue that the cremation had been carried out ‘with full 
show of a ceremony” (Ex J, Vol III, p 92, ll 31-34), the words used having 
no reference whatever to the supposed performance of full rites at the sasan 
atself 


OBJECT BEHIND IT 


t 
, 


The learned judge considers the very pomp and publicity attending the 
procession to be an element of suspicion (Vol 18, p 385, IL 39-42), but to 
Mr Chaudhuri the argument 1s nothmg but “absurd” and ‘unintelligible’ 
It seems to me, however, looking at the matter from a plain and common- 
sense pomt of view, that the whole object of staging a second funeral would 
have been lost unless the widest advertisement was given to it, without of 
course domg anything which might involve any risks of exposure The 
greater the publicity of the morning procession, the more likely was it to 
convey an impression of its absolute genuineness, and the more effectively 
calculated to suppress any possible whispers of a “scandal”, either at Darjeeling 
or at Jaidebpur, arising out of the contretemps of the previous night It 
would doubtless serve to conceal the fact of actual disappearance of the body, 
and merely suggest that the body had to be brought back at might for unavoid- 
able reasons, and then taken out again ın the morning for cremation 


There can be little doubt that 1f necessary, and if only they could avoid 
the chances of exposure, the “Step Aside” party would for a similar purpose 
have also gone through the whole gamut of shastric rites and ceremonies at 
the burning ground, but this was apparently considered to be neither indis- 
pensable nor a safe course to adopt 


STORY OF RITES AND CEREMONIES AVOIDED AT HARLIER STAGE 


The defendants, however, though somewhat avoiding the mention of 
Tites at an early stage of the case, were very particular later in giving 
evidence of the performance of such rites to the fullest extent, but 
unfortunately their witnesses overdid their part in purporting to recall the 
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proceedings of that day 25 years later, as ıf they were still fresh ın their 
memory, giving one the inevitable impression that while pretending to give 
an account of what happened on that particular occasion, they merely recounted 
the incidents of a normal Hindu funeral, with such variations as were probably 
suggested to them by their own ideas, or by their actual experience of any 
cremations they might have attended 


Thus, for instance, ıt will be seen that Bijoy Krishna Mukherjee said, 
contrary to the evidence of other witnesses, that the body had been laid on 
the funeral pyre with face upwards, but this was only because he thought 
“We Hindus do not place the dead body with face downwards” (Vol 1, p 320, 
ll 8-10), which, however, was not the rule, for, as Kalipada Maitra stated 
from what he had seen at his own mother-n-law’s cremation “In the case 
of males the dead body ıs placed with face downwards, and ım the case of 
females with face upwards” (bid, p 353, 1 40—p 354, 1 4), and so also said 
Tinkar1 Mukherjee from his experience of another cremation he had witnessed 
(Vol 1, p 439, I 21-22) Kalspada Maitra’s actual observation, however, 
betrayed him im respect of another particular by making him sntroduce 
“Antarjale” as part of the rites at the Kumar’s funeral (sbid, p 349, I 18-19), 
apparently on no better ground than that this had been done in the case of 
his mother-in-law (tbid, p 353, U 30-31) “Antarjali’’, however, as the 
witness himself explained, was a ceremony possible only where there was a 
river, ın which the body was made to touch the river-water, but realising 
probably the incongruity ın his evidence, he added that where there was no 
river, the ceremony was observed by holding the body m a slanting position 
and bathing ıt with water brought from somewhere bid, p 357, ll 15-20)t 
Haran Chandra Chakladar, again, who spoke about the bathing of the Kumar’s 
body at the sasan (Vol 1, p 378, 1 6), admitted that this was what he had 
seen being done at every cremation he had attended, though he did not know 
what the provisions of the shastras were ın this respect (1bid, p 394, Il 14-19 
and | 30) Mohendra Nath Banerjee also who spoke of the rubbing of ghee 
and the bathing of the dead body and the recital of mantras, evidently did 
so from his experience of his wife’s cremation (Vol 1, p 342, U 11-14) 


Apparently, in the course of the Lindsay enquiry no importance was 
attached to the performance of rites at the cremation ground neither in the 
questionnaire circulated with “The Story of the Sadhu” (Vol II, p 240), nor 
in the later interrogatories framed by R C Datta (sbid, p 246), ıs there a 
single question to be found touching this pomt Nor would it appear was 
any question raised about it at the Darjeeling enquiry when statements were 
bemg recorded by N K Roy, though some of the witnesses no doubt try 
to say that this had been done and rites actually mentioned by them at that 
stage, such as Kalipada Maitra (Vol 1, p 357, Il 5-13, p 358, Il 1-3 and 
Il 31-37 and p 359, Il 1-4) and Kana Ram Mukherjee (Vo? 1, p 374, 
l 25-30) This strikes me, however, as obviously false evidence, and it seems 
a pity that the statements of such witnesses made to N K Roy were not 
produced by the defendants to repel such a suggestion on the part of the 
plaintiff Only three statements recorded by N K Roy have been put im 
m evidence they are from persons who have deposed on behalf of the 
plaintiff im the case, Kshetranath Mukherjee, since known as Swami 
Oanharananda (Ex 2Z(27), Vol II, p 227), Basanta Kumar Mukherjee 
(Ex Z(42), bid, p 234) and Nalini Kanta Chakravartı (Ex 2(342), 1bıd, p 236), 
and in none of these there occurs a word about the performance of rites now 
So elaborately described by the defence witnesses, except that they all refer 
to the burning of the body, and Kshetra Nath Mukherjee says ıt was burnt 
with firewood, ghee, etc, though, by way of contrast, ıt may be noticed, each 
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of the statements expressly mentions the scattering of coms on the way during 
the procession 


A “DANGEROUS TOPIC” IN VIEW OF PLAINTIFF'S CASE 


It 1s absurd to suppose that the witnesses would, or were expected to, 
volunteer information on the particular point of performance or non- 
performance of rites, unless there was a specific question about ıt, whether 
or not they were asked generally to state what they knew about the crema- 
tion If, as 1s the plaimtiff’s case, the cremation was in pomt of fact held 
without the usual Hindu rites, this to my mind would only make ıt probable 
that the defendants, whether in framing their interrogatories or ın examining 
witnesses before the interrogatories were framed, should studiously avoid the 
question of rites as a dangerous topic, which, for aught they knew, might 
only result ın eliciting inconvenient facts It would be the same fear operat- 
ing on them which had led to the avoidance of all reference to the question of 
the old or the new sasan at Kagyhora,—the query m Q 5 in R C Datta’s 
interrogatories as to which cremation ground was used (Vol II, p 246), 
beimg, as ıt seems to me, directed, not to either of these two alternative sites, 
but merely to find out whether ıt was the Kagyhora sasan or any of the other 
cremation grounds im Darjeeling, such as are referred to, for instance, by 
DW 13, Lofts (Vol 12, p 403, Il 23-25) and PW 967, Ram Sing Subha 
(Vol 11, p 69, W 12-13) 


It ıs worthy ‘of note that the plamtiff’s case from the begimning was that 
no rites had been performed, this being not only the clear trend of their 
cross-examination of the defendants’ cremation witnesses but also the evidence 
of Ram Sing Subha even in the Defamation Case, as set out in paragraph 28 
of the memorial to the Board of Revenue (Ex J, Vol Ul, p 99, Wl 23-28), 
where he is stated to have deposed as follows — 


“I also found a tin of kerosene oi] (a very unusual thing for purposes 
of cremation of the dead body of a Hindu) The dead body was not 
bathed The white cloth was not removed With the white cloth 
the dead body was placed upon the pyre So nobody could see the 
face of the dead body O11 and ghee was not rubbed in the dead body 
at the cremation ground ” 


To the same effect ıs the testimony of Ram Sing Subha ın the present suit. 
(Vol 11, p 67, li 18-23) ` 


PLAINTIFF’S WITNESSES 


Among other witnesses of the plaintiff who give similar evidence 1s Swamı 
Oankarananda Gin, PW 603 (Vol 8, pp 93-100), who, as already stated, gave 
a statement to N K Roy in May, 1921 (Ex Z(27), Vol II, p 227) He says. 
that the dead body was laid on the pyre wholly covered up, and ıt was not a 
fact either that the body was bathed, or that any Hindu rites were observed, 
or even a fında (funeral cake) offered (Vol 8, p 94, Il 31-32 and 40-41) 
There was no mukhagnt proper, fire having been applied to the month over 
the cloth which covered ıt 


Another such witness 1s Basanta Kumar Mukherjee, PW 823, (Vol 9, 
Pp 383-388), whose statement to N K Roy ıs Ex 2Z(42), (Vol II, p 234) 
He also states that the body was placed upon the chita, covered up, cloth and. 


i 
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all, m the same condition in which it had been brought to the sasan there 
was no rubbing over with ghee, no bathing, no putting on of a new cloth 
and no offering of pndas before mukhagnı (Vol 9, p 384, ll 26-31) 


Still another witness who had similarly made a statement to N K Roy 
(Ex 2Z(342), Vol II, p 236), ıs Nalim1 Kanta Chakravarty (on commission) 
(Vol 11, pp 318-328), whose evidence likewise 1s that the body was burnt 
covered from head to foot, without being besmeared with ol or bathed, ın 
fact without the observance of any rites (Vol 11, p 319, Il 20-22 and 30-31) 


Of these three witnesses, the learned judge holds that the last mentioned 
is “utterly discredited’? by his former statement, but as regards the other two, 
there 1s in his opinion no material discrepancy in their present evidence which 
he accepts (Vol 18, p 381, Il 11-37) 


Mr Chaudhuri suggests that these witnesses must have been all tampered 
with by the plaintiff and made to give evidence in direct contradiction to what, 
according to lum, they had voluntarily stated before the Darjeeling Deputy 
Magistrate,—and stated, be ıt noted, at a time when the “story of the sadhu” 
had not yet taken formal shape As regards Nalin. Kanta Chakravarti, 
learned counsel would in fact rely on Ins former statement, as if this was 
substantive evidence, merely because before being shown the statement, the 
witness said that what he had told N K Roy was “nothimg but the truth” 
(Vol 11, p 325,1 25), though pn his attention being called to specific passages, 
he replied, saying —“I do not remember what I said then But when it 1s 
recorded here, ıt may be that That is, I might have said so” (ibid, p 326, 
Il 25-26), ot, “I see it recorded there But I don’t remember what I said?’ 
(ibid, p 326, 1 31), or, “When he has noted st, I might have said so” (bd, 
$ 327, 1 13), or, agam, “Probably he might not haye asked me I must 
have told—if he had asked me” (bid, p 327, I} 29-30) 


NO CONTRADICTION WITH PREVIOUS SIATEMENTS 


As I have said, I find ıt difficult to believe that any of these witnesses 
could have been asked about the observance of rites and ceremonies when 
they gave their statements to N K Roy They are all agreed in saying that 
they must have answered only such questions as had been put to them 
Admittedly the questionnaires had not yet been prepared, but even if one were 
to accept Mr Chaudhuri’s suggestion that the Darjeeling examination could 
not but have proceeded on the lines of some such questions, 1t seems to me 
that the interrogatones which could have been anticipated at that stage would 
be only those that came to be framed later by Rai Bahadur Sasanka Coomar 
Ghose (Vol iI, p 240), and not those subsequently drawn up by R C Datta 
(ibid, p 246), seemg that the Ra Bahadur was present on the spot at the time 
It will be observed that the Rai Bahadur’s questionnaire does not contain any 
Such general question as q Qof R C Datta “The deponent should be asked 
gencially if he remembers any other facts connected with the illness, death 
or cremation of the Kumar” The Rai Bahadur has a question No 6 "Can 
you remember any incident either at the house before the procession started 


or during the procession or during the cremation?”, but this can hardly be 
said to have the same general content 


And yet it 1s surprising that learned counsel of the eminence and 
expcrience of Mr Chaudhuri should have deliberately sought to mislead the 
Witnesses by suggesting that the specific questions in R C Datta’s interro- 
Satones, particularly those numbered 8 and 9, had been put to them by 
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— 


N K Roy IfI may say so, the learned judge’s comments on the point are 
more than justified (Vol 18, p 317, ll 12-16) It 1s no wonder that the 
witnesses, deposing 13 years later without a previous opportunity of seemg 
their former statements, should unwarily walk into the trap so adroitly laid 
for them 


In the circumstances, I am not disposed to attach any importance to some 
of the answers which they were led to give im cross-examunation 


SWAMI OANKARANANDA 


To take Swami Oankarananda, for instance, ıt appears that on being shown 
in court the printed questionnaire, not, be ıt noted, of Rai Bahadur Sasanka 
Coomar Ghose, but of R C Datta, he stated at once that he could not recollect 
at this distance of time 1f N K Roy had put these questions to him (Vol 8, 
p 96, Il 40-42), but on counsel still persisting in his suggestion, the witness 
said that the mterrogatories shown to him included some of the questions put, 
and perhaps did not include others (tbid, p 97, U 1-2) Mr Chaudhuri would 
not leave him there, but went on to question him specifically with reference 
to the interrogatories, and then witness said “The questions 1 to 7 on this 
paper were certainly put to me, but about the questions Nos 8 and 9 I have 
no definite recollection” (sbid, p 97, Ul 2-4) ‘ Not content, counsel stili 
persevered till he was able to elicit the following answer ‘‘Probably I said 
that his face was covered I did not tell him that I had never seen so extra- 
ordinary a Hindu funeral before I said that there was no ceremony at all” 
(thd p 97, Il 7-9) 


There can be no doubt that this was trying to extract out of the witness 
something which 1s admittedly not to be found in his previous statement, but 
I am clearly of opinion that one must accept what 1s contained ın the state- 
ment itself, and not the witness’ present forced recollection of it That was 
m fact counsel’s final suggestion to the witness himself, which the latter 
accepted 


“Q —That the face was covered, that there were no rites, that it was 
an extraordmary funeral are not there? 


A —No 


Q —I put ıt to yon that your former statement gave no indication what- 
soever of the kind of extraordinary cremation you say ıt was? 


A No” (bid, p 97, I 13-18) 


In my judgment, the sole question to consider about the former statement 
1S whether there 1s anything ın ıt which may be supposed to contradict his 
present evidence, and I agree with the learned judge that the answer must 
be in the negative ‘The statement does not certainly show either (1) that 
the witness had seen the face of the dead body uncovered, or (2) that due 


Shastric rites had been performed, or (3) that the funeral was not an extra- 
ordinary one ' 
a, 


Swami Oankarananda 1s no doubt recorded as having stated to N K Roy 
that “the body was that of a stout, strong and fair complexioned man’’,—a 
description which bears almost a family likeness to the “far complexion”, 
“stout buld” and “strong phvsıque” of Rai Bahadur Sasanka Coomar Ghose’s 
story of the sadhu (Vol I, p 240, U 2-3), and 1s almost suspiciously 
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suggestıve of the source from which ıt emanated, but as he explains ın his 
evidence, when the corpse was placed on the chta the covering over it 
shpped off, exposing a part of the body (Vol 8, p 93, H 2931 and p 94, 
ll 32-33), and he got the impression that the man was “fair” (ibid, p 100, 
U 21-22) he had not seen the complexion at “Step Aside” (btd, p 96,1 15) 
‘his statement no more indicates that the body Jay with the face exposed 
than ius other statement that a ‘Kumar’s man” set fire to the face of the 
deceased, which certainly does not mean that the fire might not have been 
applied over the cloth on the face (bid, p 96, Ul 22-23) On the other hand, 
the story he relates about Nathu Dome trying to take away the apparel of 
the Kumar would be consistent with the plaimtiff’s case and the witness’ 
present evidence that the body was laid on the funeral pyre with his clothing 
on As for the performance of rites, thus 1s certaimly not indicated by the 
statement that the body was burnt to ashes with firewood, ghee, etc, 
the ghee, as he explains, having been put on the fire and not on the body 
(ibid, p 96,1 31) Generally, as to the question whether ıt was or was not 
a normal funeral, he must doubtless have been struck with the unusual 
character of ıt, but the Kumar’s own people having been present and carried 
it out in that manner, ıt would not be for him either to reason why or to 
make reply 


I can find no reason whatever for not accepting the evidence of this 
witness, a man who had forsaken the world and forsaken his name, having 
adopted ‘‘sannyas” after two years’ biahimacharyya at Hardwar, with no wife 
and no children, and with no earthly attractions to tempt him from the path 
of virtue (:bid, p 93, Wl 11-14), say what Mr Chaudhuri will 


I cannot help remarking that if the facts were really as the defendants 
pretend they were, ıt should have been for the people who had rushed up to 
Darjeeling to pin down witnesses at the earhest stage to signed statements 
im the presence of a Magistrate, to get these deponents to clear up all 
possible points of importance which might be supposed to affect their case 
According to Mr Chaudhuri’s clients, the fact of the face having remaimed 
uncovered both at “Step Aside” and at the sasan was so stnkingly obtrusive 
that none of their witnesses were able to let ıt go out of their mind, and still 
it is curious that this should not have been brought ont clearly in any of the 
Darjeeling statements They had not forgotten to ask about the scattering of 
pice in the procession, and yet asked no direct questions as to whether the 
face was exposed or the usual rites were observed ! 


BASANTA KUMAR MUKHERJEE 


As regards the next witness, Basanta Kumar Mukherjee (Vol 9, 
pp 383-388), in his statement to N K Roy (Vol II, p 234), not only did he 
not say-that he had seen the face, but he stated on the other hand that the 
body “was brought out on a cot of the house covered with a cloth”, and 
expressly mentioned that he ‘did not notice the face of the corpse to wluch 
fire was set by a young man who was found weeping bitterly”, by which, as 
he explains, he meant he had not seen the act of mukhagn: (Vol 9, p 387, 
l) 12-13 and 27-29) He did not even speak to the firewood and ghee etc, 
mentioned by Swami Oankarananda, with which the body was burnt 


In lus case, too, there was the same attempt to force him to admit that 
the questions in R C Datta’s set of interrogatories had been put to him by 
N K Roy (ibid, p 386, 1 1I and p 387,1 3) He said, however, he could 
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not recall the questions, but could only speak to his statement (:bid p 386, 
ul 12-13), though quite honestly he expressed himself unable to deny afler 
such a long lapse of time that such questions might have been asked (bid, 
b 387, Il 4-5) 


Mr Chaudhuri had even the temerity to suggest to him that he had 
been asked by N K Roy about the ronte of the procession, but that he had 
given no answer! The witness was emphatic in his denal ‘Impossible’, 
he said, “What he asked I must have answered” (:bid, p 387, Il 22-24) 


I have no hesitation ın holding that Basanta Kumar Mukherjee’s evidence 
stands wholly unshaken Much as counsel might have tried to make the jade 
wince, his withers were unwrung 


NALINI KANTA CHAKRAVARTY 


As regards Nalini Kanta Chakravarty (examined on commission) (Vol 11, 
pp 318-328), as I have imdicated, it ıs doubtful 1f Ins former statement can 
be treated as substantive evidence at all He is supposed to have said to 
N K Roy that at the cremation ground the dead body was uncovered 
(Ex 2(342), Vol II, p 236), but ın his present evidence he says that such 
a statement would be ‘absolutely false” (Vol 11, p 326, ll 1-3 and Il 29-33) 
He admits that the cremation had appeared to him ‘‘very unusual”, but he 
thought that there might be different practices in different parts of the 
country (1b7d, p 322, 11 25-28), and he adds that he must have told N K Roy 
about the abnormal funeral, 1f he had been asked about it (:bid, p 327, 
U 29-30) Speaking for myself, I should certainly be prepared to accept what 
he now says in preference to what he was probably made to sav at Darjeeling, 
thongh the learned judge, on his part, m his evident anxiety to be as fair 
to the defendants as possible, was quite willing that this evidence should 
be left out of consideration altogether (Vol 18, p 381, U 11-13 and 1 22) 


DEFENCE EVIDENCE OF CREMATION RITES AND CEREMONIES 
SHYAMADAS BANERJEE 


Shyamadas Banerjee on behalf of the defendants gives a fairly full 
account of the rites which are supposed to have been performed at the sasan 
the clothes were taken off, the body besmeared with ghee, and then bathed 
with water—brought from the jhora, as he says (he had apparently forgotten 
the Ganges water),—a new cloth then wrapped round and the sacred thread 
put on, after which the body was lifted on to the pyre, with still another cloth 
put on ıt gold, silver, etc were then placed at the “nine doors of the body” 
before the final act of mukhagm or setting fire to the face was done (Vol 1, 
É 257, ll 29-37) By some mischance, the recital of the mantras appeared to 
escape his recollection, though he remembered that Sash Banerjee, an 
accountant at Darjeeling, “perhaps” acted as priest (zb:d, p 261, Il 4-5), 
this Sash Banerjee being presumably the man who with Satya Prosad Ghosal 
afterwards signed a certificate of cremation (Ex Z(202), Vol I, p 183) 


His memory for details, however, betrayed the witness into making a 
Statement as regards a small matter, which amounted to an indirect admission 
of the truth of the story told by the plamtıff’s witnesses of the morning 
cremation he said that one or two tins of ghee,—and he even remembered 
it was “Bhasa ghee” (or ghee prepared from buffalo muilk),—had to be 
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specially requisitioned to be thrown mto the fire ın order to make the body 
burn quickly (Vol 1, p 260, Il 35-38),—a fact confirmed later by other 
defence witnesses, such as Rajendra Nath Sett (Vol 1, p 302, ll 26-27), 
Kanai Ram Mukherjee (Vol 1, p 370, U 18-26) and R N Banerjee (Vol 3, 
p 109, U 1-2) 


Mr Chaudhuri was very anxious to make out that the plaimtiff’s witnesses 
who had given statements at Darjeeling must have been asked about the 
performance of mites, but ıt will be seen that this witness of his Shyamadas 
Banerjee admits that Lethbridge had not asked him anything about it, nor 
did he have anything to tell him on the pomt (Vol 1, p 264, Ul 9-10), and 
he was not the only one among the defendants’ witnesses to make such 
admission Some of them no doubt pretended otherwise, as for example, 
Mohendra Nath Banerjee, who first stated that “‘all those things were not 
asked then”, and then pulled himself up, saying that ‘being absent-minded” 
he had made this statement “I am now saying from memory that I stated 
all those facts before Mr Lethbridge”! (Vol 1, p 335, Il 21-23 and 30-35) 
Kalipada Mantra, agai, when asked if he had stated to N K Roy anything 
about the body having been burnt with the help of ghee, fuel, resin and 
sandal-wood, could only express his bewilderment by asking himself ‘Did 
I tell these words or not?” The plaintiff’s pleader asserting, “That ıs my 
question”, the witness pathetically declared, “I do not understand that’?! 
The question had to be repeated, and then he said that as far as he 
remembered, Mr Roy had asked him ‘In what way was the dead body 
burnt?” (Vol 1, p 358, | 31—p 359, 1 2) Kanai Ram Mukherjee was 
similarly asked if he had said anything to N K Roy as to the rubbing of 
ghee, bathing, uttering ‘of mantras, or performance of mukhagm, and his 
answer first was, “Mr Roy did not put all these questions to me and I did 
not answer”, but he forthwith added, “I think I spoke about mukhagn: and 
uttering of mantas ete”! (Vol 1, p 374, I 25-29) 


It seems to me, as I have said before, that if full rites had been observed 
at the cremation, as 1s now alleged by the defendants, they would not have 
allowed themselves to miss such an important fact either at the stage when 
statements were being recorded at Darjeeling, or in the course of the enquiry 


which came to be imitiated later by Lindsay, and there would not have been 
such evasive answers from their witnesses 


BIRENDRA CHANDRA BANERJEE 


The most vivid picture of the proceedings at the sasan comes from 
DW 290, Birendra Chandra Banerjee (Vol 15, pp 314-377), a man whose 
performances in the witness box could be described as unique, 1f only the 
defendants had not kept him im countenance by producing many a prototype 


of lis He had deposed in the Sripur case (Ev 350, Vol III, pp 5-17), and 


there ıs hardly a statement on any material point in that deposition on which 


he has not shamelessly gone back ın hus present evidence the best apology 
he could offer was 'I did not realise that I told an utter falsehood then” 
(Vol 15, p 346,1 40) It 1s this witness who had kept Calvert in the house 
from 4 to 12 pat on the 8th May (ibid, p 346, Il 21-35 and p 355, I 14-17), 
though it 15 now admitted by the defendants that Calvert went home after 
dusl. (ibid, p 347, Il 1-4 and p 355, U 20-21), and it 15 he, again, who, ıt 


will be remembered, had made Calvert send the “telegram of death” to the 
Bara Kumar (ibid, pp 347-349) 
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PERFORMANCE OF MUKHAGNI 


It appears to be a fact that the mukhagnt, or the show of it, was per- 
formed by this man Satyendra duly keeps a note of ıt m his diary—The 
fire was set by Birendra” (Eè 399(2), Vol I, p 307,1 7) It 1s not, however, 
without significance that Rani Bibhabat: was not taken down to the sasan 
for this last rite to her deceased husband, which was at once her duty and 
her right by preference under the Hindu shastras This was an omission 
which could not be explained by saying that she was physically unfit at the 
time, the defendants’ own evidence being that she was in a condition to go 
to “Balen Villa” that morning, nor would ıt be a sufficient excuse merely to 
show that on the death of Bara Kumar or of Chota Kumar, the mukhagn: of 
either brother was not performed by lis widow In the case of Chota Kumar, 
there 1s the evidence of the Chota Ram herself that on the day of her 
husband’s death which took place at the Nalgola House at Dacca, she was 
laid up with fever with a temperature of 102 and was removed by the Civil 
Surgeon to a house at Imamganj under the Collector’s orders (Vol 14, p 24, 
Il 11-14 and 19-21), and ıt appears, as stated by Ananta Kumari Devi, that the 
mukhagns was done by Akshoy Roy, an agnatic relation, at Jaidebpur where 
the body was cremated (Vol 1, p 480, ll 20-23) At the time of Bara Kumar’s 
death which occurred at Jaidebpur, his Rant was no doubt present at the 
Rajbarı (Vol 1, p 480, 11 8 and 16), but there is nothing to show that she 
had no sufficient reason for not attending the cremation, or that near enough 
kinsmen like his own younger brother were not there to perform the 
mukhagn, the Bara Rani, though examined as a witness for the plaintiff, 
was not;questioned about ıt herself 


BIRENDRA’S QUESTIONABLE RIGHT TO PERFORM MUKHAGNI 


Quite different was the position at Darjeeling Not only was there no 
excuse for not taking the second Rani to the sasan on the ground of any 
alleged physical incapacity on her part, but her presence at the cremation 
was both necessary and proper, seeing that no relation, agnatic and cognatic, 
was available there to take her place for this important rite And yet nobody 
thought of her at all ın this connection, Shyamadas Banerjee’s evidence bemg 
that when the “Step Aside” party started for the burning ground, no one 
suggested that Bıbhabatı should go (Vol 1, p 260, ll 14-16),—a fact which 
one finds ıt a little difficult to reconcile with the defendants’ professed anxiety 
for the due observance of full shastric mtes down to the sacred thread and 
the Ganges water Haran Chandra Chakladar merely remembered a talk 
between Satyendra and some other persons, not himself, at the sasan as to 
whether the Kumar’s wife should come and perform the mukhagm, and 
Satyendra saying that she was too overwhelmed (Vol 1, p 388, U 38-42), 
which was probably a fact, but which, as every Hindu would appreciate, 
would still be no adequate explanation whatever for keepmg her back 


It ıs no doubt claimed that Birendra Chandra Banerjee was a “near 
kinsman”, but on his own evidence the claim 1s no more than a pretence- 
he was a kinsman only m the way that one touch of nature would make the 
whole world kin His father’s elder brother, as he says, had married a sister 
of Akshoy Roy, the latter being an agnatic uncle of the Kumars (Vol 15, 
$’ 314, I 34-36) According to Jyotirmoyee Devi, PW 660, Akshoy Roy 
was her father’s kinsman and her “distant uncle” (Vol 8, p 289, I} 27-28). 
Akshoy Roy’s younger brother Shyamapada Roy’s widow Ananta Kumarı Devi 


22 
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has been examined on behalf of the plaintiff, and she also says that the 
Kumars’ father Raja Rajendra Narayan Roy was Akshoy Roy’s and her 
husband’s agnatic cousin (Vol 1, p 464, ll 29-30) But even supposing that 
instead of being a distant agnate, Akshoy Roy was Raja Rajendra Narayan 
Roy’s own brother, Birendra Chandra Banerjee would still not be a kinsman 
or bhimna-gotra sapında Buirendra’s father’s brother having mariied Akshoy 
Roy’s sister, their son might be such a sapında or cognatic relation, but how 
this fact would establish a blood relationship, near o1 remote, with Birendra’s 
father or with Birendra ıs moire than an} known rules or principles of Hindu 
Law can account for Birendra himself stated in his Sripur deposition that 
asaucha (or mourning on account of death) in the Kumar’s family created 
asaucha of Akshoy Roy for 11 days, not that it similarly affected Akshoy’s 
sister’s family (Vol III, p 5, U 14-16) 


It ıs not surprising that the Chota Ranı Ananda Kuman Devi, DW 89, 
should say “I do not know whether Birendra Banerjee was related to the 
Raj family I have never heard of ıt” (Vol 14, p 56, ll 20-21) Satyendra 
describes hım as ‘fa relation and employee of the Kumar” (Vol 16, p 430, 
ll 34-35) the “relation” was a myth, the “employee” alone was a fact, 
Birendra himself admitting that at Darjeeling he kept the account of house- 
hold expenses (Vol 15, p 376, ll 11-12) 


In my opinion Birendra Chandra Banerjee had as much right to perform 
the Kumar’s mukhagnt as the “sala babu” Satyendra Nath Banerjee might be 
supposed to have Burendra purported to do the act no doubt, but this was 
because he could be easily passed off as a kinsman The main object must 
have been to keep Bibhabati off the scene, though, as stated above, she should 
have been the person to perform this last rite to her husband 


Defendants’ witness Tinkar1 Mukherjee admitted that where there was no 
issue, the wife generally did the mukhagm (Vol 1, p 439, 1 36) He speaks 
of a case where he saw the mukhagni of a destitute Brahmin widow done by 
the Brahmins who carried the body (:bıd, p 439, 11 28-32), just as Haran 
Chandra Chakladar came across a case of a deceased Brahmin who had no 
relation ın which this particular ceremony was performed by another Brahmin 
present at the spot (Vol 1, p 394, Il 28-30), but these were exceptions which 
only went to prove the general rule that mukhagn: was as much the duty 
as the privilege of an agnatic kinsman or a person of the same gotra 


RECITAL OF MANTRAS BIRENDRA’S IMPROVISATION OF A 
SECOND PRIEST 


In the Smpur case Birendra was somewhat restrained in us description 
of the part he had played at the cremation, merely stating that he had bathed 
the body and apphed fire to the mouth (Vol III, p 6,1 24-25), but adding a 
detail about the uttering of mantras, which he could not foresee at the time 
would push him into rather a tight corner im the course of his present 
evidence It was Ambika Thakur, he stated on that occasion, who had acted 
as priest and made hım recite the mantia of mukhagni (bed, p 6, Il 25-27) 
Unfortunately for him, however, some of the commission witnesses of the 
defendants in the present suit, perhaps from a sumilar anxiety to embellish 
their evidence with details, but oblivious of the consequences which they 
might be thereby bringing on for Birendra, happened to imtioduce a different 
priest in the person of Sashı Bhusan Banerjee, such as Kanai Ram Mukherjee 
for the first tıme (Vol J, p 364, ll 33-34), and R N Banerjee after him 
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(Vol 3, p 109, l 3),—Shyamadas Banerjee anticipatmg them only to a 
guarded extent (Vol 1, p 261, I} 4-5), but a later witness, DW 101, Satya 
Prosad Ghosal gomg very much beyond, stating m fact that he did not 
remember any other man besides Sash: Bhusan Banerjee having uttered the 
mantras (Vol 14, p 298, U 1-2 and 24-26) 


Faced with this sudden conflict m the evidence, ‘Birendra of course at once 
tose to the occasion, and put up a brave effort to reconcile the discrepancy by 
“just remembering” that with Ambika Thakur there had been “another man” 
(Vol 15, p 357, Il 17-19 and 25-26) Burendya admits he had read his Sripur 
deposition before ‘coming to depose in this case, but not before he had given 
his statement to the defendants’ lawyers (sbid, p 338, 1 34—p 339, 1 7) 
this particular passage, however, had not ‘excited’? his attention at the 
tume (bid, p 357, li 22-24) One has only to read the story he concocted 
then and there that Ambika Thakur had been reciting the mantras, while the 
other man stood by to correct his “lapses”, to see how a lying witness gets 
entangled in his own meshes (cbid, p 358, U 12-29) 


a 


DR ASHUTOSH DAS GUPTA 


It 1s no wonder that Birendra got his worthy compeer Dr Ashutosh Das 
Gupta, D W 365, to back hım up ‘Who was the purohit (priest) ??— 
Dr Das Gupta was asked in examunation-i-chief, and he said without 
hesitation “A cook called Ambika and a bhadralog (gentleman) of Darjeeling 
who uttered mantras with the cook at the same time as he” (Vol 16, p 244, 
H 12-14), his memory, sf anything, becoming more distinct ın cross- 
examination, as he remembered that the bhadialog of Darjeeling was a 
Bengalee (tbid, p 288, I 24-27) Quite characteristically he was not at all 
deterred by the fact that he had made a different statement ın the Defamation 
case 


“There was a priest He was a Hindu I cannot give his name I 
saw him at Darjeeling before second Kumar’s death I cannot say 
whether the priest went to the place of cremation before or after 
us (Says after) He went with us I do not remember where I 
saw the priest before I saw him for the first time at our house at 
Darjeeling on the day of the second Kumar’s death I cannot say 
1f the priest was an up-countryman or a Bengalee’” (Ex 395 (t), 
Vol II, p 361, U 15-22) 


“I cannot say what the priest did at the place of cremation“ (tbid, 
l 25)' ' 


Ths was put to hım, but he said with the utmost ‘unconcern that he ‘had 
stated what he then believed to be true (Vol 16, p 288, l 31) 


SATYENDRA’S FAILURE OF “DEFINITE RECOLLECTION” 


Satyendra, who came to depose still later, was, however, more cautious 
With every desire to support his brother-m-law’s “near kinsman”, he could 
not yet muster up courage enough to go the same length as he, but avoided 
a pitfall by failing to have “a definite recollection of the man who officiated 
as the priest”, though he remembered “‘the act of the mantras being chanted”, 
and remembered also that ıt was “some local gentleman” who chanted them, 
and as if to prove his defective recollection,’ he first said that the mantras 
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were uttered after the body had been placed on the pyre and not before, 
and then added ‘Mantras were chanted before that also, I think I 


remember this” (Vol 16, p 539, ll 22-33) 


RETICENCE OF EARLIER COMMISSION WI1NESSES ABOUT MANTRAS 


It 18 to be observed that the earher commission witnesses were studiously 
silent about the reciting of the mantras Shyamadas Banerjee would have 
no “priest” at first, but when ‘in a moment of weakness he happened to 
imtroduce one, the utmost length he could go was to make Saslu Banerjee 
“perhaps” act as a priest (Vol 1, p 261, U 45) still, however, he would 
have none of the mantias Jagat Mohini was apparently too tired with her 
sacred thread and her Ganges water either to observe a priest or to hear any 
mantras uttered Rajendra Nath Sett probably had his whole attention 
divided between the two additional tins of ghee which had to be sndented 
to avoid the use of kerosene oil (Vol 1, p 302, Il 26-27) and the ‘‘Ganga- 
putra” (or Dome) who cast felonious eyes on the Kumar’s shawl (sbid, p 302, 
ll 4-6 and p 309, Il 13-16), which last he apparently felt bound to observe, 
because Kshetra Nath Mukherjee (Swami Oankarananda) had mentioned it 
in tus Darjeeling statement (Vol II, p 227, W 17-22) Buoy Knshna 
Mukherjee also duly remembered the shawl incident (Vol 1, p 320, H 1-5), 
but hus recollection evidently got somewliat confused, connecting ıt with one 
“Balaı Babu” and making this person ‘‘perhaps’’ the carrier of Ganges water 
and tls: leaves as well (tbid, p 320, Il 27-29) rightly enough, however, 
his memory was a perfect blank about the mantras Mohendra Nath Banerjee 
just remembered enough to mention ‘Sash Babu”, a man whom he respected, 
as among those present, but nothing about the mantras which this gentleman 
1s supposed to have uttered (Vol 1, p 340, Il 32-33), though he could vividly 
recall the picture of the dead body raised imto a sitting posture, as ıt was 
rubbed with ghee, bathed and dressed in a new cloth (bid, p 340, Il 9-10 
and 17-20) Kalipada Maitra was evidently too much engrossed with the 
thought of doing the Kumar the honour of “antarjalt”, the same he had 
rendered to his mother-in-law, to give his attention to the supposed recital of 
mantras (Vol 1, p 349, ll 18-20) 


FIRST MENTION BY KANAI RAM MUKHERJEE 


It was Kana1 Ram Mukherjee, the next witness examined on commission, 
who for the first time lapsed mto a mention of mantras, following ıt up 
readily with the plausible story that they had been recited by “Sashi Bhusan 
Banerjee attached to the Deputy Commussioner’s office of Darjeeling” (Vol 1, 
p 364, II 33-34) Having said so much, the elaboration which followed m 
cross-examination was perhaps mevitable ‘How many times”, he was 
asked, “were the mantras uttered?” “I suppose three times”, said he, 
unconsciously supplying in the same breath the key to such a wonderful feat 
of memory by adding, “as 1s the rule”, and going on to explain ‘‘once at 
the time of bathing st (the bods), once at the time of offering pindas, and 
once at the time of muhkhagnt on placing it on the pyre and moving round 
it im a circle, as 1s the case with the Brahmins I exactly remember all 
these happened” (tbid, p 369, Il 17-22) 


After this, as was to be expected, there were several other witnesses to 
take up the story of mantras,—not, however, those who followed immediately 
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after, Haran Chandra Chakladar, Nalindra Nath Ghose and Kshetra Mohan. 
Bhattacharyi, these three having had ın fact nothing to say about it, though 
none of them missed the bathing or the mukhagm, or forgot to have seen 
the face, and the last-named even remembered to have changed the position 
of the head on the burning pyre to bring it on to the “‘fire-centre’” (Vol 1, 
$ 423, U 6-8 and p 429, Il 33-35) 


Tinkari Mukherjee who came next gave the first support, expressly 
mentioning the recital of mantras (Vol 1, p 435, l 38), but he would not 
commit himself as to who did ıt, or how many times ıt was done the man 
who was “made to utter’? the mantras was ‘probably a Brahmin of that 
place, might be a clerk” (:b:d,' 436, Ul 6-10), and all that he remembered 
was that this Brahmin did it at least once before the mukhagm when the 
pmdas were offered (tbid, p 457, Il 25-29) The witness was candid enough 
to say that ıt was a custom for the person who did the mukhagnt to recite 
the mantras (bid, p 436, I 1-2) 


Anthony Morel, the next cremation witness, was similarly able to 
remember only the fact of the uttering of maniras by a Brahmin, which he 
says took place only a little while before the dead body was placed on the 
pyre, but he could not give the name of the Brahmin, nor say if he had 
seen him anywhere before (Vol 2, p 421, 1 32—p 422, 1 6) 


R N Banerjee, giving evidence later, went a little further, speaking 
not merely of ‘the chanting of certain mantras’, but of their being chanted 
by “Sash: Babu” before “the pyre was set fire to by a young man of the 
staff belonging to the Kumar” (Vol 3, p 109, ll 3-4) 


Satya Prosad Ghosal, DW 101, who came long after, happened, however, 
to retain only too vivid a recollection of the scenes at the sasan he 1s the 
man who, ıt will be remembered, was made by Rai Bahadur Har. Mohan 
Chandra to share with Sashı Bhusan Banerjee the responsibility for a joint 
affidavit of cremation (Ex Z (202), Vol I, p 183), but about whose presence 
at the cremation none of the defendants’ previous witnesses appear to have 
given any indication Satya Prosad Ghosal gave a full recital of the rites, 
remembering in his examination-in-chief that the man who did the mukhagm 
went round the chta seven times, and that as he did so, Sashi Bhusan 
Banerjee got him to repeat the mantras (Vol 14, p 289, ll 6-18) His 
recollection only improved ım cross-examination, bringing it back to his mind' 
that mantras were also uttered when the body was bathed and when 
offermgs of pinda were made after laying the body on the chita (sbid, p 297, 
l 35—p 298, l 22) Sashi Bhusan Banerjee, he remembered, was the only 
person who read out the mantras (tbid, p 298, ll 24-26) 


Nanda Lal Gargari, DW 112, the next cremation witness, spoke of the 
smearing of the body with ghee and of the pouring of water over it, but 
as regards mantras, said only in an off-hand manner that some such thing had 
heen done (Vol 14, p 354, I 27-29) ` 


GRADUAL EVOLUTION OF THE STORY OF MANTRAS 


One has only to study the process of évolution of this story of mantras 
to be convinced that ıt 1s no more than an utter myth, like the performance 
of the other cremation ntes Complete reticence to begin with, m view no 
doubt of Birendra Chandra Banerjee’s and Dr Ashutosh Das Gupta’s previous 
depositions,—then an unguarded ‘reference to mantras and casual mention 
of Sash: Bhusan Banerjee as the priest who uttered them, with imevitable 
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details following, down to the number of times they were uttered,—first. 
reaction, a natural hesitation to carry on the story,—dropped for a while in 
consequence, but continued then through later witnesses,—with careful avoid- 
ance of umform elaboration to produce an appearance of genuine recollection, 
—Sashı Bhusan Banerjee, however, maintained all the time as the sole priest 
if not expressly named, not displaced by any other,—significant omussion of 
reference to a priest m Birendra’s examimation-in-chief,—but ready improvi- 
sation of jomt priests ın cross-examimation, when surprised by his Ambika 
Thakur of Sripur fame,—supported only by Dr Das Gupta, Satyendra mereh 
trying to avoid the difficulty, but none too cleverly 


I have said enough to show why I find myself wholly unable to accept 
the defendants’ case as to the performance of full Hindu rites at the morning 
cremation One or two further illustrations may perhaps be given fo prove 
the utter worthlessness of the evidence given by their witnesses 


OTHER CREMATION RITES 


Rubbing of ghee and bathing of the body are an important part of the 
ceremontal at a Hindu cremation, and quite naturally, none of the witnesses 
could, therefore, afford to forget ıt Each, however, tried to embroider his 
story with such details as he could think of Thus, Mohendra Nath Banerjee 
made the dead body “‘sit’’ during these operations (Vol 1, p 340, W 9-10 
and 19-20), while Tinkar1 Mukherjee placed it in a slanting position first, 
when the coat was taken off, a new sacred thread put on and ghee rubbed 
over, and then made it ‘‘sit on the ground” (Vol 1, p 457, I! 30-33) Satya 
Prosad Ghosal, with lis wonderful memory for details, gave a more graphic 
picture He first said that some people carried the corpse m a “slanting 
manner” and put ıt down on the grass, but the body held above the grass, 
the legs only touching the ground! The shirt was then taken cff, and the 
bod) anointed with ghee (Vol 14, p 297, Il 27-30) Nanda Lal Gargan 
made the Kumar sit on a foshak (mattiess) and not on bare ground,—m 
the same posture as his dead father had been seated, the seat touching the 
toshah and the body supported im that position by somebody holding the 
back the body being heavy, also like that of Ins father, it could not be 
“held off the ground” (Vol 14, p 357, Il 8-14) Then came Birendra Chandra 
Banerjee, with his smiles, to ‘‘non-seat”? the body completely 


“Q —Mohendra Babu has deposed that the Kumar was smeared, with 
ghee seated Is that true? 


A —(IWitness smiles) Is that possible? Could a dead body be seated? 


Seemg he had died at mght—the body had become stiff” (Vol 15, 
p 359, 1 1-5) 


FREE PLAY OF IMAGINATION 


In my opinion, these are not minor discrepancies such as one might 
expect to find in truthful evidence, nor are they any guarantee agaimst 
previous tutoring, for no tutormg can check the voluntary flow of such 
realistic details, particularly with a certain type of witnesses they seem, 
on the other hand, onlv to betoken the free play of imagination on a topic 
which gave abundant scope for it, bemg based on imagination itself 
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In their anxiety to leave nothing undone in the way of rites and cere- 
monies, the defendants’ witnesses tried ther best to avoid the least 
appearance of a hurried cremation According to them, without holding 
them rigidly at all to their timings, the procession started from ‘Step Aside” 
at about 9 ın the morning, and the funeral started at about 11 Shyamadas 
Banerjee in fact says they arrived at the sasan at about 10, and the buffalo- 
ghee was:sent for at 11-30 or 12 o’clock (Vol 1, p 260, 1 42—p 261, 1 1), 
and Kanai Ram Mukherjee gives the hour of arrival as about 10 or half 
past 10 (Vol 1, p 364, Il 37-38) As regards the time taken to complete the 
burning of the body, Kanai Ram Mukherjee puts ıt down between 4 and 
4% hours (tb1d, p 371, ll 17-19), after which there followed the washing of 
the pyre, which itself must have taken a fairly Jong time, Shyamadas 
Banerjee saying that at least 10 or 15 pitchers of water had to be bronght 
from the jhora for the purpose, and it took 3 to 5 minutes to fill up one 
pitcher (Vol 1, .p 259, Il 23-26) Quite consistently, therefore, the witnesses. 
fixed the time of return after 4 or 430 PM, Kalipada Maitra putting the 
hour of leaving the cremation ground at about 5PM (Vol 1, p 349, 
U 39-40) 


SATYENDRA’S LYING QUIBBLING ABOUT HOUR OF RETURN 
FROM CREMATION 


In his examunation-in-chief, Satyendra also fell in with this evidence, 
stating quite explicitly ‘We returned from the cremation ground in the 
evening” (Vol 16, p 430, 1 36), and admuttmg this ın cross-examination 
(bid, p 502, Il 21-22) His diary, however, proved a veritable bomb-shell, in 
which he could not deny (bid, p 502, 1 32) he had made the entry m no 
ambiguous language “Returned at about 2 pm”! (Pæ 399 (2), Vol I, 
b 307, U 7-8) 


Sitting down to write the diary only a few days after the event, without 
of course any prophetic realisation at the time of the importance which the 
question of rites might afterwards assume, ıt seems to me inconceivable that 
the man was here making a deliberately fictitious entry as regards the hour 
of his return from the cremation ground I have no doubt in my mind that 
that was the correct hour, and the evidence which has now been given in 
court advancing the time to evening or afternoon is nothing but manufactured 
evidence 


There could be no stronger condemnation of this witness than the lying 
quibbling he indulges in with reference to this entry ın his diary 
“Q—If somebody says you returned at 2 PM? 
A —That would not be quite correct 


Q—You mean quarter past 2? 
A —May be 3 or 4 PM 


3 o’clock I would not call evening but afternoon Between 3 and 
4 PM I would call afternoon today I do not say I could call ıt 
evening when I wrote my diary at Jaidebpur—at that time my 
knowledge of English was not as good as now” 

(Vol 16, p 502, W 23-30) 


But it was not at Jaidebpur, but ın court'that he had used the word “evening” 
in his diary he had mentioned the specific hour of 2 PM 
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His next attempt was to quicken Ins steps on the return journey from 
the sasan he would have the court believe that he accomplished it ım half 
an hour or 40 minutes’ time! (ibid, p 539, 1l 1-2) As he admitted, ıt was 
walking uphill throughout up to the chowrasta He forgot that one of the 
defence witnesses Kana: Ram Mukherjee had said that ıt took about 1% or 
2 hours for the procession to reach the cremation ground from where he had 
met it, namely, ‘20 or 25 cubits” away from “Step Aside” (Vol 1, p 368, 
ll. 5-8), and that he took about 134 hour or so mm returning to the Cutchery 
Building from the cremation ground (bid, p 371, U 31-33) 


To keep as near to lus diary as possible, Satyendra ultimately wanted to 
say that the cremation was over at about 2PM (Vol 1b, p 539, 1 9), but uf 
he returned to “Step Aside” at 2 pm, ıt must have been completed by 
1 o’clock, which, however, would imply that some extraordinary means must 
have been adopted to get the body burnt up so quickly This, of course, he 
could not admit, and protested, on the other hand “I do not say the 
cremation was over at 1 o'clock’? (bid, p 539, Il 17-19) 


A HURRIED CREMATION 


It will not do to say, as Mr Chaudhuri now suggests, that Satyendra left 
the sasan directly on completion of the actual cremation, for his own evidence 
1s that he “stayed at the sasan nght through” (1bid, p 502, 1 22) In any 
view of the matter, ıt seems to me to be wholly impossible to explain away 
the entry im his diary, which stands in fact statmg lim as well the other 
defence witnesses wholly ont of countenance It was a hurried cremation, 
sure enough, with no useless rites to delay the operations, but, on the other 
hand, with a plentiful supply of buffalo-ghee, sf not of kerosene oil, to feed 
the fire for an expeditious ending 


e 


“SHAWL” INCIDENT 


One important reason for introducing the rites was doubtless to lay the 
body bare at the sasan for everyone to see, but apart from this, the defence , 
witnesses took particular care to stress the fact that they had seen the face 
uncovered there This, however, was all false evidence Not to mention 
anjthing else, the very shawl incident to which several of the witnesses 
refer, 1s enough to destroy the case that the body was cremated without 
any covering on the face There could haye been no discussion as to whether 
the body should be burnt up with the shawl or not, as deposed to by 
Rajendra Nath Sett among others (Vol 1, p 302, Il 4-6 and p 309, Il 15-16), 
if it had not been placed on the funeral pyre with the shawl on It will be 
remembered that Swami Oankarananda ın his statement to N K Roy had 
mentioned the specific ncident of Nathu Dome attempting to take away the 
shawl from the top of the dead body (Vol II, p 227, and Vol 8, p 100, 
it 4-7), and this 1s probably the reason why the defendants’ witnesses were 
made to refer to 11 as well,—an unwilling tribute to truth and to the truth 


of the plaimtiff’s story, though perhaps without a full realisation of the 
disastrous effect st had on the case of the defendants 


Among other witnesses besides Rajendra Nath Sett who speak about this 
particular matter may be mentioned Bijoy Krishna Mukherjee, who says 
quite clearly that the bod; was placed upon the pyre after winch the cere- 
mony of putting fire to the mouth was done, and “then there was discussion 


i 
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if the cloth covering the body was to be burnt or given to the Dome” 
(Vol 1, p 319, L 42—p 320, 1 3) 
1 3 

As I have said before, I refuse to believe that the face was exposed at 
the sasan, any more, than ıt was at “Step Aside”, merely because the 
defendants’ witnesses all jon in saying that they, saw it For one thing, 
even if ıt was, this would not,be such a striking fact as would inevitabfy 
imprint itself on the memory of every one present at the cremation without 
exception The very positiveness with which the witnesses ‘make their 
statements seems to me to condemn their evidence 


HARAN CHANDRA CHAKLADAR 


It ıs not necessary to deal with all such witnesses, but I might perhaps 
touch on the evidence of one of them, Professor Haran Chandra Chakladar 
(Vol 1, pp 376-400), to whom ‘and to whose, introduction into the witness 
box I have had occasion already ‘to refer at some length ın connection with 
the Lindsay enquiry, he bemg a witness on whom Mr Chandhuri probably 
relies as strongly as did Mr Lindsay, who thought in fact that “he was the 
sort of person whose evidence would be believed throughout Bengal whatever 
he sad” (Vol 2, p 140, U 20-21)—thongh one does not know on whose 
testimony Lindsay had come to form this extraordinary estimate (bid, p 149, 
UW 16-19)—not apparently through Satyendra, ıf one 1s to beheve him, for he 
stoutly disavowed any acquaintance with this University’ Lecturer, having im 
fact never even heard of his name before he happened to go along to his 
house with Lindsay to record his statement (Vol 16, p. 540, U 13-14 and 
U 19-21) 


By his evidence, the witness gives the’ fullest support to the defendants’ 
case regarding the mornmg cremation ' He was one of the Brahmins who 
went over from the Sanitarium (Vol I, > ‘376, U 27-32), and helped to carry 
the dead body (tbid, p 377, 1 34) ' He speaks of “‘the utmost publicity” with 
which the procession was taken along, scattermg pice on the way as it 
proceeded (:bid, p 377, Il 8-9 and l 26), and speaks also of the bathing of 
the body and the mukhagn: at the sasan (bid, p 377, ll 37-39) He saw the 
dead body before ıt was taken to the cremation ground, saw it again after 
1t was taken there, both at the tıme of bathing and at the time of mukhagiu, 
recognising it to be that of the second Kumar of Bhowal (tbid, p 378, ll 1-10) 
He was present at the condolence meeting at the Sanitarrum, which he says 
was largely attended and at which he himself spoke (bid, p 378, Il 15-16 
and Il 20-22) 


a + 


, 3 


PRESENT EVIDENCE AND PREVIOUS STATEMENT TO LINDSAY 
COMPARED l 

If Iandsay’s record of his ımterview with hım (Ex Z(359), Vol II, p 268) 
tan be accepted as correct,—and the defendants do not suggest it 18 not,— 
Chakladar’s present evidence is ındeed a remarkable improvement upon the 
Statement he then gave, for, according to Imdsay, “Professor Chakladar 
went to the house and saw the body lying under a sheet’, and “saw the 
Kumar's face when the fire was applied to the dead body”, the plain meaning 
of which, as it seems to me, 1s and can only be that he saw the face for the 
first time at the sasan at the time of mukhagnı 
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With a subtlety worthy of a medieval school-man, this erudite post- 
graduate lecturer on Ancient Indian History and Anthropology (Vol 1, 
p 379, 1 23) was, however, very keen to make out im cross-examimation that 
though he said he had seen the face when the body was on the pyre, he 
did not say that he had seen it then “only” (ibid, p 395, U 11-12 and l 28) 
He could not help admitting all the same that when he saw the dead body 
at the house, bemg brought out “from within’, as he said, ıt was at the 
time “in lying condition, covered with a piece of cloth ’,—''covered with a 
chadar’’, as he repeated (:bid, p 393, IL 6-7, 10-11 and ! 29) 


I do not believe that he had seen the face anywhere He would certainly 
not see it on the pyre, 1f the body was laid on, face downwards ‘That is 
probably why he was anxious to create for himself now an additional 
opportunity of having seen the face, namely, at the time the body was 
bathed, and he went the length of suggesting that “most probably” be had 
“stated about bathing before Mr Lndsay”! (tbid, p 395, U 7-8) Itas 
curious, however, that though his recollection was clear about having seen 
the face during the alleged bathing, ıt should have wholly failed him as to 
who had done the bathing (bid, p 394, 1 31-32), or whether it had been 
done "ım a lying or a sittmmg posture” (ibid, p 395, 1 4) 


I need hardly repeat what I have pointed out before that according to 
the witness bathing as well as mukhagi was an imevitable feature of every 
cremation he had attended, and m giving a description of the second 
Kumar’s cremation, it 1s not at all surprising, therefore, that he should 
mention bathing as part of the ntes, whether in fact he had been there to 
see it or not 


The witness admits having got a copy of his statement to Iandsay front 
a nephew of his, an Altpore pleader, before he came to give his deposition 
in this case (bid, p 392, Il 25-29), but ın re-examination he invented the 
ridiculous fiction, which 1s really not evidence at all, that his nephew told 
lim that somebody on behalf of the Plamtff had given it to him to show 
it to the witness (bid, p 398, U 19-25), the nephew who was said to be 


residmg with him ım his house (ibid, bp 399, 5-6) not having been 
examined 


AMAZING LACK OF STRAIGHTFORWARDNESS 


Haran Chandra Chakladar is a witness who, for a 

a responsible position, showed from the Fean ek aie ee ee 
straightforwardness which seems to me to make the whole of his evidence 
Suspect According to Landsay’s record of his interview with hım 
Chakladar “did not wish to be called in court so he had not given a written 


statement before” (Vol II, p 266, U 13-14), which suggests, first, that Lindsay 


» but he would not teply, and secondly, that on 
verred his disinclination to come to 


an old man and a scholar” R 
hke to be “bothered with these things” (Vol 2, p 155, n 1218 A SN 


does not know how, a scholar as he might have been, he was an “old man” 
however, totally demed 

asked for any statement before his interview with andes Pa ne a 
A 29-33) He sought to convey the idea that he merely refused to make a 
“formal statement” before tim (bid, b 380, U 3.6), understanding by 
formal statement” that Iandsay would put lim questions, and he would 
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have to reply to them one after another, and then sign the document (bid, 
p 380, 1 20-23) All the same, he was not ın a position to deny that he 
might have told Lindsay that he was “all along against giving deposition 
in court”, because forsooth he was “afraid of coming to court”! (bid, p 384, 
He 11-13) 


This timidity ‘to face the court seems, however, to have somehow 
vanished, when he had to find an excuse for his unwillimgness to make the’ 
“formal statement” he:must then of course have said to Lindsay that if he 
had to make such statement, he would, if necessary, make ıt in court! (bid, 
p 380, I 8-9 and p 384, Il 13-14) 


PRETENCE OF BONA-FIDES 


The witness tried no doubt to keep up the pretence of bona fides as long 
as he could, but had very soon to give himself away, when pressed for the 
reason why he would not give a signed statement to Lindsay at the personal 
imterview ‘‘What objection can you have to that?” (tbid, p 380,1 24) Ont 
came the truth ın an unguarded moment “I did not lke then to be bound 
down by that statement”! (ibid, p 380,1 25) A lot of explanations followed 
after this. some “golmal” (trouble) might arse ın future the matter might 
get publicity the other side might “use force” on him in future and 
“oppress” him! (1b1d, p 380, Il 27-31) One wonders if to save himself from 
such ‘‘oppression” he was keeping himself free to make any statement 
whatever in future as he might find it to his interest to make! 


Mr Chaudhuri solemnly invited the court to accept this as a serious 
explanation, and actually called attention to the Mirzapur riot which took 
place on the 10th June, 1921 (Vol 18, p 113, Il 43-44), and to the murder of 
Mukunda Gun which followed on the 24th September of that year—after 
Chakladar’s statement, be it noted—(:bid, p 116, 1) 30-33), as xf these 
occurrences had deterred a single other witness from making a statement, 
and as if the making of a “formal” statement would make all the 
difference ! 


Chakladar was doubtless at Darjeeling at the material time, staying at 
the Sanitarium, as stated\by Professor S N Maitra and other witnesses of 
the Maitra group, and this was perhaps his only connection with the supposed 
cremation of the second Kumar of Bhowal on the morning of the 9th May! 


EXTRAORDINARY INTEREST IN SECOND KUMAR AT DARJEELING 


Chakladar’s story of bemg called from the Sanitarium ın the morning 
(Vol 1, p 376, 11 27-32)—how a man from the Kumar’s house came to one 
Nibaran Mukherjee to give him the news of death, and how this ‘Nibaran 
Babu”, who was a fellow boarder of Chakladar occupying the next room to 
lus at the Sanıtarıum, imformed him ım turn and took hım along as a Brahmin 
to help m the cremation—agrees with nobody’s version, and 1s im fact 
Contradictory to the defendants’ own case that a messenger came only once 
to the Samitarinm, and his further statement that he and his companion 
Stopped on the way at the Cutchery Building to give mformation to the 
Secretariat clerks (bid, p 386, U 21-22) 18 equally a departure from therr- 
other evidence, beg perhaps a confused effort to keep in line with the 
version of Rajendra Nath Sett 


There was probably one Nibaran Mukherjee at the Samitarmm at the 
tıme, as is spoken to by Professor Maitra (Vol 8, p 12, I 27-28), but whether 
he was the “Nibaran Babu” of Chakladar is not at all clear, this person 


348 BHOWAL CASE 


bemg admittedly dead,—a fact which the learned judge notes (Vol 18, p 392, 
1 1), but only io excite Mr Chaudhur’s anger as conveying an unyorthy 
suggestion agamst the witness With due emphasis counsel pomted out 
that Chakladar Iimself stated that he did not know whether Nibaran Babu 
was dead or alive (Vol 1, p 376, 11 33-34), but ıt 1s rather sigmificant the 
witness vouchsafed the mformation ın his examination-in-chief The fact 
remains that none of the defendants’ commission witnesses mention either 
Chakladar or lus “Nibaran Babu” as among those whom they saw at ‘Step 
Aside” or at the sasan Neither does Chakladar appear to have mentioned 
Nibaran Babu to Iandsay, though according to Mr Chaudhuri, questionnaire 
or no questionnaire, every witness must have been asked if there were other 
persons present either at the time of death or in the procession or at the 
cremation Chakladar, of course, never met this Nibaran Babu ever after- 
wdrds he merely knew that he hved im the district of Dacca, and did not 
1emember the name of the village (:b1d, p 376, 1 35—p 377,1 1) He had 
picked up Ins acquaintance only at Darjeeling (bid, p 388, II 16-17) 


Nibaran Babu must apparently have felt greatly mterested ın the second 
Kumar at Darjeeling, and infected Ins new friend with some of his interest 
as well,—thongh this 1s a fact not deposed to by Satyendra or any of the 
other members of the Kumar's entomage For, ıt 1s from Nibaran Babu 
that Chakladar is supposed to have heard, and “heard repeatedly” about the 
Kumar’s illness eyen “5 o? 7 days” before the Jatter’s death (ibid, p 389, 
ll 10-12, 19-28 and 28-29) and not only this, but he heard that the illness 
was “pam m the abdomen’—‘‘colic” (ibid, p 389, 1 31 and p 390, 1 13) 
“this much” he remembered, however, that the condition of the Kumar "was 
not very serious” (bid, p 390, I! 10-11) In point of fact he and Nibaran 
Babu felt impelled to go to see the Kumar one day (bid, p 389, 1 34) 
They met tum sitting “in the outer parlour”, but though there was no 
question of “coming to court”, a strange shyness still seems to have over- 
come this tumd man, and during the half-hour be was there, he no talk 
with the Kumar! (rbd, p 390, U IS-16, 21-22 and 29-30) Sure enough, 
however, he saw him,—'probably” “for the first tıme” “wn that very place” 
(bid, p 391, 1 4), for, unless he did so, how could he, even with his 


academic vision, recognise the face afterwards on the pyre, 1f not on the 
khata and durmg the bathing? 


Chakladar’s interest ın the Kumar did not end with the latter’s death, 
for, he duly attended the condolence meeting at the Sanitarmm, and also 
‘spoke something" (ibid, p 378, N 15-21), but curiously enongh,—even if 
his name might have been left out m t 


he “hst of persons present” 
(Ev Z(118), Voi I, pp 462-463),~1t was not to be found m the record of the 


Proceedings of the meeting which happened to give the name of all the 
speakers (Ex Z(115), ibid, pp 451-454) 


I am not at all surprised that the learned judge refused to believe this 
witness, and so do I without the shghtest hesitation 


PRETENDED DETACHMENT OF DEFENCE WITNESSES FROM 
SATYENDRA 


It is necessary only to emphasize a pomt I have dealt with at some 
length earher: in my judgment—the ignorance which the witness and 
Satyendra pretended of each other Th 


s detachment from Satyendra ıs ın 
fact a remarkable feature of the evidence given by the defendants’ witnesses, 
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and it 1s both interesting and mstructive to cull together a few of the 
references 


Jagat Mohm — 
“Q—Do you krow the brother-n-law of the Kumar? 


A—I went there only for a day I did not know such things as 
to who was the brother-in-law or who was a relation I have no 
acquaintance with the Kumar’s brother-in-law I am not even 
aware as to who the brother-in-law is” (Vol 1, p 288, Il 9-13) 
“I have not heard the name of Satyendra Banerjee” (ibid, p 289, 
U 33-34) 


Kaltpada Matra, — y 


“I had no acquamtance with Satyendra Nath Banerjee, but I saw him 

at the time of burmng the dead body ın the cremation ground 
Regarding this matter up to this tıme I had no talk either with 
Satyen Babu or with Rat Bahadur or with Pankaj Babu” (Vol 1, 
p 355, U 7-10) ’ 


Haran Chandra Chakladar — 


“Q —Did you ever meet with Satyendra Babu in your life except on 
these two occasions, that ıs, on the occasion of Kumar’s death 
and ın company with Mr Indsay? 


A—No, I did not meet hım ‘any more” (Vol 1, p 379, U 12-15) 


‘ 


“7 did not think at that time that Satya Babu was interested wm 
any way im that enqury (Volunteers) I came to understand 
afterwards’ that as the Kumar’s‘wife admitted Kumar’s death to 
be true, Satya Babu was also on that side’’ (thid, p 381, Il 33-36) 


“I do not know whether Satya Babu used to stay at Kumar’s wife’s 
house I had no talk with Satya Babu on any other day except 
on the day of the Kumar’s death On the day Mr Isndsay came, 
he came and informed me I had no conversation with him 

' The day on which Mr Iyndsay came, Satyendra Babu did not 
imtroduce himself I recognised him at the very sight” (bid, 
p 385, I 28-31) 


Nalindra Nath Ghose — 


“I do not know Satyendra Banerjee I cannot tell the name or the 
particulars of one of his men who one day made the Kumar of Bhowal 
known to me I do not know him even It was he who said that 
he was the Secretary to the Kumar or some such thing” (Vol 1, 
p 419, I 15-18) 


R N Banerjee — oy. 


“I do not remember the name of Satyendra Nath Banerjee, and I 
cannot connect anybody whom I know” (Vol 3, p 113, Il 2-3) 


“I do not know the sala of the Kumar I have never seen him 
probably” (btd, p 114, Il 12-13) 
Narendra Nath Mukherjee, DW 66 — 


“I do not know Rat Bahadur Satyendra Banerjee I never saw him. 
I see his name now m the papers” (Vol 13, p 193, Il 24-25) 
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Surendra Mohan Chanda, DW 69 — 
“I did not hear the name of Satyendia Babu, Kumar's brother-m-law, 
or see hum 
To Comt I sew the name im the papers I saw it [2 years after the 
second Kumar’s death’ (Vol 13, p 222, U 14-17) 


Satya Piosad Ghosal, DW 101 — 
“I never heard the name Satya Banerjee 


Q ~—Satyendra Nath Banerjee, Rai Bahadur? 


A —I heard the name not then, but after the arrival of the sannyasi 
I heard that he was the brother of the Rami and was at Darjeehng 
then” (Vol 14, p 297, It 8-11) 


Srish Chandra Roy, DW 103 — 


“I did not know Mr S N Banerjee or Rar Bahadw Satyendra Banesjee 
then I know him now I mean I have read of him m the papers, 
I don’t know him” (Vol 14, p 315, I 26-28) 


Nanda Gopal Gargan, DW 112 — 


“I understood that the Rani was there, but did not hear of her brother 
No body was pointed out to me that day as the Kumar’s sala I did 
not know even now whether the Kumar’s sala was there’? (Vol 14, 
p 362, ll 6-8) 


Panchanan Matia, DW 113 — 


VI do not know Satyendra Banerjee Nor if he eyer read at Balı 
I saw his name only in papers—did not otherwise hear ıt ‘Thus was 
1 or 2 years ago when the smt began I read in the papers that 
a sannyası callmg himself the Kumar was prosecniing the case I 
read Satyen Banerjee’s name im that connection 


To Cowt I never saw Satyendra Banerjee I do not know that he has 
any councction with this case I saw Mms name in the papers once 
again I probably saw that the defendant (Bibhabati) ıs related 
to lim” (Vol 14, p 366, II 3-14) 


All these protestations are to my mind nothing but an elaborate make- 
believe, and one wonders if the witnesses themselyes expected that they 
could thereby dece:ve anybody as to the true character of their evidence, 
which ıs that of partisan witnesses from beginning to end 


FINAL CONCLUSION ON MORNING CREMATION 


I believe I have discussed the evidence of the morning cremation at 
sufficient length, giving the fullest consideration to Mr Chaudhurt's argu- 
ments on all material points, aud I have no hesitation in recording my 
entire concurrence with the trial Judge’s conclusion that the body which was 


taken ont for cremation and cremated on this occ 
asion wa 
second Kumar of Bhowal Spee ene ee 


+ 


It ıs perhaps necessary to add that in arriving at 
t 
not paid the slightest regard to the question o k PA arate 


judge’s findings thereon, but have proceeded solely and whol 
y y on the evidence 
touching the cremation itself and the proceedings connected therew:th The 
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plaintiff may not ‘have been able to give direct evidence regardimg the 
substitution of another body,—1m my opinion, as I have explained before, 
he was not called upon to do so, whatever his legal advisers may have 
thought ın the commission stage of the suit when they put the Pemguclna 
story to Iandsay im cross-examination (Vol 2, p 178, Il 29-32),—but there 
can be no doubt whatever that the defendants have signally failed to sub- 
stantiate the case which they set out to make, namely, that it was the 
Kumar’s body which had been actually burnt in the morning cremation 


To show that the Kumar’s body escaped cremation on the mght of the 
8ih May, and that the body cremated on the day following was not the 
Kumar’s, will not, however, carry the plaintiff the whole of the way he has 
to travel before he can establish his case He will have yet to prove that 
the body which was mussed from the cremation ground on the 8th night 
was alive and this takes us to the next topic, that of Rescue 


7 ALLEGED RESCUE BY SANNYASIS , . 


The story of rescue 1s quite an important chapter im the plaintiff’s case, 
and the evidence*of 1t comes mainly from one of the rescuing sadhus, Baba 
Darsan Das Naga, PW 991 (Vol 11, pp 378-422), or Darsan Das, to give 
him the shorter name by which he has been referred to in these proceedings, 
confirming the plaintiff ın respect of such particulars as the latter could 
be expected to give (PW 10, Vol 4, pp 94-181) 


The witness not only describes the actual rescue, but narrates the 
plaintiff’s history from then onwards to the moment of his appearance at 
Buckland Bund, in Dacca, and if his ,evidence can be accepted, there can 
be no doubt that this will by itself be almost enough to prove the plaintiff’s 
identity as the second Kumar The account he gives really establishes an 
unbroken chain of continuity from Darjeeling, to Dacca, the man rescued 
from Darjeeling sasan m May, 1909, being the very man who turned up at 
Buckland Bund im 1921, and ıt corroborates im all essential particulars the 
account which the plaintxff has himself given of his wanderings with the 
sadhus since he left Darjeeling ‘m their company All this evidence, it 1s 
to be noticed, ıs practically one-sided and stands unchallenged ın cross- 
-@xamuination 


It is perhaps not a violent assumption to make that the body which 
is said to have been rescued by Darsan Das and his companions was the 
Same as had been brought to the sasan that mght and was afterwards missed 
by the cremation party from ‘Step Aside” 


The learned judge in the court below, 1f I follow hım aright, 1s not 
prepared to accept the evidence of rescue as proof of identity, but identity 
being otherwise established, he sees no reason why it should not be believed 
“Nobody”, he says, ‘‘will accept this evidence, or accept it as proof of 
identity, if ıt were not otherwise proved, but granted the identity, there 
would be no reason to reject ıt (Vol 18, p 394, Il 18-21) Or, as he puts 
it otherwise ‘His (Darsan Das’) account reads like a fairy-tale, and if the 
plaintiff needed it to establish his identity, he would fail, for ıt can be no 
moie found on this testimony than it can be found upon his testimony that 
he ıs the Kumar” (brd, p 396, Il 22-25) 


In my opmıon, the credibility of Darsan Das need not rest on prior 
, Þroof of identity at all If as the trial judge holds, the account this witness 
ives ıs “clear and consistent, and unshaken by cross-examination”, (1:b:d, 
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p 394, ll 33-34), I see no reason why it should be supposed to possess this 
character only on the condition postulated by hım “gnen the identity, 
otherwise proved”? (bid, Il 32-33) 


, AMAZING STORY OF RESCUE BY DARSAN DAS 


It ıs no doubt an amazing story, almost a fantastic tale, which this 
witness relates, but this by itself seems to me a circumstance which, if 
anything, ought to tell m favour of its truthfulness, rather than against it 
it should im fact be regarded as too strange to be a fiction 


The learned judge has himself expressed his appreciation of the witness 
in no uncertam terms As he pomts out, the man denies that he had been 
to Darjeeling after the incident he was speaking of (Vol 11, p 398, 1 23), 
—there berg nothmg on the defendants’ side to show the contrary,—and 
he seemed also to be incapable of grasping a map (Vol 18, p 396, Il 21-22), 
and yet, to quote the words of the judge, the account he gives only “gets 
richer and richer ın cross-examunation, breaking down nowhere, not even on 
pomts of topography ın so difficult a part of Darjeeling, changed out of 
recognition since 1912 when the new Sudhir Kumar: Road was opened, all 
trace of the old sasan gone” (ibid, p 396, Il 17-21) Even xf he had been 
taken to the spot and tutored by somebody, says the learned judge, he would 
have expected such a witness to break down But Darsan Das did not On 
the other hand “he stood cool and collected ın the box and gave his account 
with the air of a man speaking from memory, and the memory of an 
illiterate man for detail’? (:bid, p 394, Il 36-40) 


Such bemg the opmuion of the trial court itself about this witness, it 
seems difficult to follow why his evidence should not have an mdependent 
value of its own, apart from any reference to the question of identity The 
evidence will certainly bear scrutiny on its own merits 


, Unable to shake the witness directly, Mr Chaudhuri yet advanced a 
number of grounds before us why his story should be rejected outright as 


“pure invention”, for on his argument there could not be any question of 
a mustake on the part of the witness 


The story ıs given im elaborate detail, so far as the actual rescue, up 
to the time of the sadhus departmg from Darjeelmg with the plaintiff, 1s 
concerned (Vol 11, p 381, 1 37—p 386, 1 27), and need not be recapitulated 
at length the learned judge has set ont a great part of it in lus judgment 
in the witness’ own words (Vol 18, p 394, 1 41—p 396, 1 34) There was 
a long cross-examination of the witness on the matter, but he stood it 
remarkably well (Vol 11, p 400, 1 15—p 412, 1 15) 


THE STORY IN BRIEF THE DARJEELING PARI 


Briefly, the story 1s that Darsan Das and three other sadhus whose 
names he gives, Dharam Das, Pritam Das and Lok Das, were sitting one 
evening im a secluded shelter near about the old sasan, which was some 
sort of a cave formed of big boulders, just enough to hold 4 persons ‘Their 
attention was suddenly attracted by cries of “Haribol”’, “Habol”, these 
being the usual cries uttered durmg a Hindu funeral procession One of 
them looked out, and saw a crowd of people with lanterns flashing on the 
Sasan A strong wind was blowing at the time, and the sky was also 
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overcast Soon they ceased to hear the cries, and Darsan Das stepped out 
to see what had happened There was no trace of the crowd The wind 
had meanwhile dropped, but not the rain, and he heard a succession of weird 
sounds, which apparently excited his curiosity He and Lok Das then went 
up to the spot from which the sounds had been proceeding, and found a 
man lying on a manga (hterally, a raised platform, and meaning the khata). 
Lok Das pushed back the top sheet which covered the body after untying it, 
and also took off the cloth underneath which was wrapped round the man 
Then, putting his hand over the nose, he perceived signs of breathing, and 
cried out that the man was living Darsan Das at once went back to fetch 
ins other two companions Lafting the body from the manza, the sadhus 
then carried this man in their arms to their guha or cave, where they took 
off the wet clothes and put a dry cloth and blanket round him 


“BLANKET FACTORY” 


They did not, however, stop in this shelter, as there was hardly room 
for them here, and so they took him to a “ghar” or but further down-hull, 
being a four-roomed hut with an out-house, which 1s spoken to by PW 994, 
Girlja Bhusan Roy (Vol 11, p 433, U 35-37) and described by him as a 
karkhana (workshop) Mr Chaudhuri calls ıt a “blanket factory’, but ıt 
means no more than that ın one of the rooms were a few implements for 
the weaving of coarse blankets or putioos, another room bemg used for the 
making of kaviajt or mndigenous drugs, while the other two rooms were 
living quarters, one for the chauktdar or care-taker of the place, and the 
other for a man named Srısh Chandra Gupta, P.W 993, who used to look 
after the preparation of the medicines The out-house which stood about 
20 cubits away was kept as a godown 


The sadhus came to this “ghar”, and took shelter in the out-house 
after removing the lock with their chimta or tongs ‘They laid the sick man 
on a khata which they found mside Next mormmg they were challenged, 
apparently by the chaukidar, but were later visited by a Babu, meaning 
PW 994, Girya Bhusan Roy referred to above, who turned out to be more 
fnendly, and actually gave them a blanket for ther ailmg companion 
Meanwhile, they had got a barber to come and shave the man’s head for 
local application of some stuff which they prepared 


HILL-MAN’S HUT 


As people started coming, the sadhus did not stop at this place long, 
but removed to another hut further down-lill belonging to an old hili-man 
who hved close by with his wife Here also they were lucky enough to find 
a manja and they carried their new friend to 1t, still unconscious ‘Two or 
three days later he happened to open his eyes, and uttered the words (in 
Bengah) ‘Where am I?” The sadhus, however, admomshed him to keep 
quiet In this way they spent 14 or 15 days in this hut, durmg which the 
man slowly recovered under their msnistrations, and the whole party finally 
left Darjeeling by tram 


Darsan Das says that during this period they neither made any enquiries 
nor told anybody about the man they had rescued: they were “afraid of 
a Tow and of having to give explanations”, and that is why they kept the 
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matter a secret (Vol 11, p 387, I 7-16) Neither did ıt occur to them 
at the time of rescue that the friends and relatives who had brought the 
man to the sasan for cremation would be only too glad to see hım alive 
they on the part were glad to have got “a dead man hving”—at was a 
satbastu (lt a blessed thing) and had to be cherished tenderly” (sb:d, p 404, 
1 22—p 405, 1 16), as he said quite candidly, little realising that he would 
thereby only make himself an object of Mr Chaudhuri’s sneer, as if he 
meant to say anythmg more than that ıt rejoiced them to think that it had 
been given to them to save a lfe which had been given up for lost 


At Darjeeling, the man, after he regamed lus consciousness, talked very 
little, and that not intelligibly lus speech was also ‘ympeded”, as if through 
some physical obstruction His behaviour there, and even for a long time 
after leaving Darjeeling, was like that of a man bereft of understanding— 
a “boba”, as the witness says, not a dumb or speechless person, as the word 
literally means, but one with a vacant mind, a mincompoop, as it were 


a 


PLAINTIFF'S OWN ACCOUNT A 


It ıs inferestmmg to recall here the account which the plaintiff himself 
gives of this period 


“What happened after I became unconscious I do not know I 
returned to consciousness I found myself amıd hilis and jungles 
I was lying on a khata That was on firm ground and the only 
house was a tin chhapra There were four sannyasis there besides 
myself I asked, “where am I?” ‘The sannyasis sad ~ ‘You were 
weak—don’t talk’? They said that ın Hind: I could understand 
Hindi then I had picked it up, as in my house were durwans, syces, 


mahouts, who talked Hindi As the sannyasis asked me to keep 
quiet, I kept quiet 


“I was at the same place for 15 or 16 days During the period I had 
no talk with the sannyasis I do not remember what happened after 
that I left after that I went with the four sannyasis We went on 
foot and also by tram ‘The next thing I remember ıs that I was at 
Benares—at Asighat, Benares” (Vol 4, p 101, Il 27-39) 


He afterwards gave the names of the sadhus as Darsan Das, Pritam Das and 
Lok Das, besides Dharam Das who became lus Guru (bid, p 174, I 13-14) 


It is worth while to set out the cross-exammation in full — 


“I asked—it came out of my mouth—“Aqn kothay elam” (where 
have I come?) 


I was not conscious that the sannyasis were different from me 
I saw the ata (matted hair) and that they were naked, and the 
bhasma (ashes) on their body, but I had no consciousness of any 
distinction between them and me I had no consciousness as to 
whether I was a Bengalee, or Punjab: or Englısh at that moment 


I lay on a khata under a chhapra I had no memory of any 


different kmd of bed or bedstead Nor if I was a Bhadialogue 


or a peasant Nor of a house-holder or Banagi nor of a Yog: or 
Bhogi Nor xf my previous life was happy or muserable No 
consciousness at all of my past—like a baby just born I can't 
recall if I knew Bengal or Hindi—only the sannyasis spoke 11 
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Hind: and I understood, and I understood they were Hindusthanis 
It was as 1f I was born anew I did not know if I was a man 
or a ghost 


Q—You remembered your Bengals? 


A—No 
Q—You had consciousness you knew Bengali? 
A—TI had not 


I had no consciousness of being surrounded by hills or whether 
I was ın a sea I could not recognise trees, nor sky, nor cloud 


Q —Whether ıt was sky or patal? 

A —No 
I started learnıng things lke a child This was my condition 
till I reached Benares I don’t remember, no consciousness, if 
I got mto a train Or how I went to Benares Whether by train 
or on foot Nor if I went by the Darjeeling Railway The 
sannyasis began to call me by what name I have no consciousness 


Q—They called you like a man or a dog? 


A—Don’t know 
They did not give me a name Can’t say how they called me 
I did not see any Bhutia or hillman on my way, nor could I 
know him if I did I could not know cattle, such as cow, calf, 
tam, goat I could not know articles of food 


Q—Supposing the sannyasis gave you bread, would you distinguish 
it from rice? 

A —No 
I forgot the meanings of words, Bengali and English I had 
no consciousness at all—no knowledge (When interpreted says 
“I had ordinary knowledge of things after Asighat—only I did 
not know my home and people”)? (Vol 4, p 158, l 24—p 159, 
l 28) 


Leaving aside for the moment the question of the plaimtiff’s mental 
condition after the rescue, as depicted by Darsan Das and the plaintiff himself 
—of “loss of memory”, as ıt has been described, I am not at all satisfied 
that Mr Chaudhuri has been able to make a successful attack on the story 
of rescue itself This story, ıt ought to be added, has been corroborated im 
some material particulars by three other witnesses who were examined next 
after Darsan Das,-P W 992, Bejoy Krishna Gupta (Vol 11, pp 424-427), 
PW 993, Srish Chandra Gupta (ibid, pp 428-432) and PW 994, Girija 
Bhusan Roy (thid, pp 433-442), who speak about the “blanket factory” and 
the incidents there p 


MR CHAUDHURI’S COMMENTS 


Mr Chandhuri started the theory that Darsan Das, who on his evidence 
was also called Gopal Das, was got hold of some time in November, 1934, 
and that corroborative evidence was manufactured after he was secured, in 
order to prop him up, this bemg the evidence not only of the three witnesses 
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just mentioned, but also of others, such as Matt Lal Ganguli (on commussion) 
(Vol 11, pp 338-347), who, it 1s said, was made to introduce the story of a 
cave during X’mas, 1934 (bid, p 339, Il 24-31) to prepare the ground for 
Darsan Das who had been served with summons on the 20th December, 
1934, but was not put into the box till the 9th January following 


All this 1s pure 1magination Counsel sought to support it by a suggestion, 
equally imagimary, that the plaintiff’s original case was that of a sigle 
rescuing sadhu, his Guru Dharam Das, but that as the latter faled him, 
thus elimmating the only direct evidence of the alleged rescue, the number 
was thereafter slyly raised to more than one im order to let m a second sadhu, 
if possible, for the purpose 


EARLIER CASE OF A SINGLE RESCUING SADHU 


In the first place, it 1s wholly wrong to say that Dharam Das had 
failed the plaintiff at all I have had occasion already fully to deal with 
the circumstances under which the plaintiff had him brought down to Dacca, 
and how he was turned away by the agents of the defendants Secondly, 
it 18 not a fact that the plaimtiff had ever made the case of a single rescuing 
sadhu ‘The only basis for this suggestion seems to be Lindsay’s record of his 
interview with the plaimtiff on the 29th May, 1921, when the latter 1s supposed 
to have told Landsay “that he recovered his senses in the jungle, in the hulls, 
m the presence of one sadhu who has since been his Guru” (Ex Z (358), 
Vol II, p 314, W 1-3), but as I have also explained before at some length, 
it 18 iampossible to attach any importance to Lindsay’s memorandum as 
either a correct or a complete record Even the rumour referred to in 
Rani Satyabhama’s letter to the Maharajadhiray of Burdwan spoke of an 
ascetic who had come “‘with his followers” and taken away the second 
Kumar from the sasan (Ex Z (33), Vol II, p 175, Wl 30-31) ‘The defen- 
dants cannot pomt to any evidence that ıt was given out at Jaidebpur at 
any stage after the plaintiff’s advent that the rescue had been effected by 
only one sadhu That was never the plamtsff’s story, though, significantly 
enough, this was imputed to him in the official “‘story of the sadhu” (Ex 443, 
Vol II, p 239, I} 29-32) Mr Chaudhuri referred to paragraph 7 of the 
memorial to the Board of Revenue, Ex J, m which it ıs stated that the 
plaintiff's body was picked up from the cremation ground and carried away 
by “some sannyashı” (ın the singular), but this 1s obviously a typographical 
mistake, and ın any case cannot indicate a single rescuing sadhu, seeing 
that im the very same sentence occurs the statement that when the memo- 
nalist “regamed consciousness some days after, he found himself lying m 
a hut surrounded by samnyasis” (ım the plural) (Vol III, p 93, W 15-18) 
Further on, m the same paragraph reference 1s made to “one of the Naga 
sannyasis” and “his new associates” (:b1d, 11 21 and 25-26) The plaintiff’s 
case in the plamt also was definitely that of more than one sadhu (Vol 1, 
b 120, U 30-32), and this was not challenged im cross-examination 


BELATED CALLING OF DARSAN DAS AS A WITNESS 


Equally flimsy are the grounds for Mr Chandhury’ 
Darsan Das ‘having been secured by the plaintiff uri’s suggestion about 


some time ın November 
1934 Darsan Das m his evidence gives a full account of his movements ever 
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since he was initiated by his guru Bawa Harnam Das at the age of 20, which 
would be im the year 1908, seeing that he was 47 at, the time of. giving 
evidence (Vol 11, p 378, 1 18 and p 379,1 5) ‘The account remains wholly 
unshaken ın cross-examination He says that after the Brahimachart,that 
1s how he designated the plaimtrff,—had left the company of the sadhus at 
Braha Chhatra (in Nepal), the witness met him for the first time “about a 
year ago”, that ıs to say, ın or about the month of January, 1934 (:bid, p 393, 
ll 27-28), and there ıs no reason whatever for not accepting this statement 
The plamtıf asked him then to depose on his behalf (bid, p 393, 1 40), 
but he explains why he did not give his evidence until about a year later 
He went off to Chandranath at the time to attend the Shrvarati: fair, and 
from there he proceeded to Brahmangaon ‘He then thought he should go 
to lis Guru and get his permission before he deposed, and so he did He 
met his Guru at Nankhana Saheb in Bhadra, 1e, August, 1934, and did not 
return till about Xmas of that year (bid, p 349, Il 418) he says he 
“arrived at Dacca when the court was closed” (ibid, p 394, Il 15-16 and 
p 416, H 19-20) 


Mr Chaudhuri seizes upon this last statement to show that Darsan Das 
must have been giving false evidence, seeing that he was actually served 
with summons at Dacca on the 20th December, 1934, when the court had not 
yet closed for Christmas vacation (see Ex Z (70), Vol III, p 329 read with 
copy of the summons, App Vol pp 258-259), but ıt seems to me thar the 
witness was not pretending to give the exact date of his arrival at Dacca, 
and there would be no sense ım his putting forward the date falsely Darsan 
Das must have returned before the Christmas vacation there 1s actually a 
petition filed by the plaintiff on the 22nd December, 1934, asking for per- 
mission to examine a few witnesses before closing his case, and one such 
witness expressly mdicated in the schedule appended to the petition 1s ‘‘one 
of the sannyasis who carried the second Kumar from the sasan to the shed 
where he was nursed” (Vol 11, p 297, ll 13-14) 


The fact that Darsan Das, though a material witness, was not produced 
until at a comparatively late stage seems to me only to indicate that he was 
the genuine man if the plamt:ff was minded to put a fictitions rescuing 
sadhu ın the box he could have easily done ıt much earlier He, however, 
preferred to wait till the real man was forthcommg The plaintiff could 
obviously gain nothing by producimg a false witness at a late stage As has 
been shown above, he had already given out his case in his own evidence 
long before, so far of course as he could do from his conscious experience, 
and that case, be ıt noted, coming as it did from one who proved himself 
none too clever a witness in the box, Mr Chaudhun with ali his skill could 
not shake in the least 


As for the supposed corroboration of Darsan Das by other witnesses m 
anticipation, this 1s said to'have been attempted maimly im respect of two 
particulars, the existence of a cave below the cremation ground and the 
presence of naga sannyasts at Darjeeling in May, 1909 ‘The suggestion that 
Darsan Das stood ın need’ of such corroboration seems to me to be ridiculous 
if the story he told was not otherwise acceptable, ıt was not likely to gain 
u strength or compel conviction merely because one or two other witnesses 
came and spoke about there beg a cave in the hill-side of Darjeeling or 
to their having seen wandermg sadhus there,—neither of these being after 
all a very improbable fact 


Mr Chaudhuri refers to PW Mat: Lal Ganguh as haying supplied the 
necessary corroboration regarding the cave, but all that this witness sard 
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was “At that time the place below the cremation ground was hilly, jungly 
and sishnu, that is, covered with stones one upon another There were 
sometimes open spaces ın the said rocks and sometimes there were not” 
(Vol 11, p 339, I 18-27) If this was really evidence of cave-like contrap- 
tions of stones, which did not actually exist, one does not know why learned 
counsel did not direct any cross-exammation to the point 


As for the naga sannyasis, the corroboration 1s said to have come from 
PW 968, Chandra Singh (Vol 11, p 88, Wl 5-11 and p 92,1 33—p 93,1 3} 
and P W 983, Santa Bir Smgh (Vol 11, p 259, I 29-35 and p 262, Il 20-24), 
but PW 967, Ram Sing Subha, already spoke of these sadhus (Vol 11, 
p 68, W 3-13), and the plaintiff himself had referred to the naga sannyasis 
long before any of these witnesses (Vol 4, p 170, U 23-25) It does not 
appear that the presence of such sadhus at Darjeeling was seriously 
disputed at any stage of the case 


I do not think there is really any substance m the pomt raised by 
Mr Chandhun regarding the belated calling of Darsan Das as a witness 
the suggestion comes with ill grace from those who put forward a bogus 
Dharam Das (DW 327, Vol 16, pp 51-88) in the box without notice, as 
pointed out by the learned judge (Vol 18, p 406, ll 4-6, see also order 
No 1444, dated 11-2-36, Vol 1, p 109, Il 11-23) 


GENUINENESS OF IDENTITY ADMITTED BY DEFENCE WITNESSES 


There can hardly be any reason to doubt that the plaintiff’s witness 
Darsan Das was the real person he purported to be, and the suggestion 
that he was an impostor recoils with amusing effect on those by whom it 1s 
made According to Mr Chaudhuri, he was a sadhu of the name of Gopal 
Das who was well-known ın Bengal by that name, but was made to 
personate Darsan Das, one of the supposed rescuing sannyasis named by 
the plaintiff It 1s curious, however, that the account which the witness 
gave of himself, hıs antecedents, lus guru and his fellow-disciples came to 
be “quietly adopted”, as the learned judge says (Vol 18, p 398, I} 9-15), 
by the two persons who were afterwards put up by the defendants to give 
evidence on their behalf as Bawa Dharam Das, chela of Bawa Harnam Das, 
and Bawa Harnam Das, guu of Bawa Dharam Das (DW 327 and DW 
373, Vol 16, pp 51-88 and pp 381-388 respectively) In other words, ıt 
was admitted on behalf of the defendants that the witness was, as he 
himself stated, a chela of Harnam Das, his home was in a Punjab village 
ın the district of Ludhiana, his orginal name was Pakhar Singh, his guru’s 
guru’s guru was Charan Das, and Dharam Das was his guru-bhat or a 
chela of the same guru ıt was only demed he had another name Darsan 
Das given to him by his guru, or that he had been to Darjeeling (see, 
for 1eferences, Darsan Das, Vol 11, $ 378, Ul 11-16 and U 24-25, p 379 
I 56, 1 9 and I 24-28, p 380, I 18-19, p 395, I 31-41, p 396, 23 
and p 411, Il 18-19, Dhaiam Das, Vol 16, p 51, ll 34-35 p 53 u 18-20 
p 66, 1 18 and p 79, Il 6-7, Harnam Das, Vol 16, p 381 ul IL and 17, 
p 382, 2-6 and p 384, l 45 and I 12-13) , f i 


Quite unwittingly, thus, ıt seems that the defendants th: 

3 rough the two 
counterfeit Bawas they produced helped only to confirm the idenkity of the 
Plaintiff’s witness, and if the latter says he had been to Darjeeling and 
rescued the plamtiff, ıt would not be for these two men, impostors as they 
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| were, to contradict his story, as on their own showing they had never 
visited that place 


NOT A TUTORED WITNESS 


If Darsan Das was a tutored witness, he need not have made his guru 
give him a second name Gopal Das, not at any rate before the Darjeeling 
episode, seeing that the plaimtiff referred to him as Darsan Das In his 
examuination-in-chief he said that Gopal Das was a name given to him by 
lus‘ guru “some time” after he took the mantra (Vol 11, p 379, Il 25-26), 
which, as pomted out above, he had done ın or about the year 1908 (:bid, 
p 378, Il 9 and 18 and p 379, I 5) In cross-examination he gave the 
time as “2 or 4 years” after the manira (1bid, p 395, Il 36-37), but he 
afterwards corrected it ın re-examination by saying that “years” was a slip 
of the tongue for “months” (Qbid, p 418, U 12-13), which would certainly 
be more im accord with his earlier statement Mr Chaudhuri would, 
however, see ın this nothing but a mark of deliberate false evidence, 
forgetting that the: longer period the witness gave ın cross-examination 
would have suited the plamtıff’s case better To my mind the indication 
1s just the opposite of what counsel suggests 


If ıt was concocted evidence that the man was ont to give, equally 
might he have avoided mentioning that he had seen the plaintiff, and the 
plaintiff had asked him to depose, about one year before he actually stepped 
into the box as a witness on his behalf (bid, p 393, 1 27—p 394, 1 13) 
Neither need he have volunteered the other story, again, in examunation-in- 
chief, that he knew Billoo, had been taken to his house at Jaidebpur to treat 
his father Gobinda Babu for paralysis, had stayed there for a month or a 
month and a half, and that during his stay he had been questioned about 
the second Kumar, but given no reply (bid, p 393, Il 8-17) All this meant 
for him having had to give explanations, but he was quite prepared to face 
the position, showing only a man fortified with the consciousness of truth 
A false witness would not be thus creating unnecessary difficulties for himself 


It ıs perhaps worth pomting out that nearly all the comments which 
Mr Chaudhuri is able to make on the evidence of Darsan Das arise out of 
what the witness states m his examination-in-chief, none really out of any 
facts elicited ın cross-examimation 


CORROBORATION 


Darsan Das’ evidence, as already stated, 1s corroborated ın part by three 
other witnesses who were examined after him, Bejoy Krishna Gupta, Snsh 
Chandre Gupta and Girya Bhusan Roy Mr Chandhuri cavilled at them as 
“chance discoveries’? made by the plaintiff's agents to bolster up the false 
Story of the rescuing sadhu, but Girija Bhusan Roy explais the circumstances 
under which he came to be “discovered” (Vol 11, p 441, It 23-36), and it 
was from him that the clue to the other two witnesses was found 
Mr Chaudhuri, while contending that these witnesses were called definitely 
with the object of lending “corroboration’s crafty aid’? to Darsan Das, still 
argued that they only helped to locate the “blanket factory” at a site which 
could not but falsify the evidence given by this man,—supposed corroboration, 
for some mexphicable reason, turning out to be downright contradiction 
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LOCATION OF “BLANKET FACTORY” 


This so-called “factory”, or Karkhana, as the plamtiff’s witnesses described 
it, lay mm fact to the north of the Kagyhora below the cremation ground, within 
a tnangle formed by the Kagjhora and the Bryngwyn jhora as its two sides 
and the cremation ground as its base, at a pomt marked N m PW. Kan 
Samshuddin Ahmed’s Map of the Municipal Vegetable Garden (Ex 4l, 
Book of Maps, No 3) Darsan Das indicated its positon fairly correctly when 
he said that the karkhana was about a quarter of a mile downhill from the 
sasan and to the west of it (p 408, 1] 10-11), which would place ıt within the 
tnangle 


Bejor Krishna Gupta was not asked anything about the site at all, and 
merely said that ıt was downhill and reached by a narrow zig-zag way 
(Tol 11, p 424, 1 23-25) 


Snsh Chandra Gupta, the next witness, also stated that "one got to it 
by a zigzag road and after crossmg a thora” (Vol 11, p 428, II 27-28), but 
he located ıt to the south of Kagyhora, placing ıt on what he called the 
Sedrabong Road (:bid, p 431, II 30-36), and further said that municipal tax 
had to be paid for it, suggesting that ıt was on municipal land (ibid, p 451, 
ll 21-22) ‘This was evidently wrong, but the mistake was probably excusable, 
seemg that he did not own the factory himself, but was only a kinsman of 
the owner, one Gostha Behan Roy, maternal uncle of Girja Bhusan Roy (1b.d, 
p 428, Il 20-22), and at any rate it shows that the witness was not giving 
tutored evidence 


Ginja Bhusan Roy defintely placed the karkhana outside the municipal 
area, and on land belonging to the Maharaja of Burdwan, on the left side 
of the path leading to the Sedrabong Electric Power House of the Darjeelng 
Municipality from Cart Road (Tol 11, p 433, 1] 27-32) It seems to be 
clear, however, from the description the witness gives of the first of two 
alternative routes to the karkhana from Jndge-Bazar that the site lay to the 
north of the Kagyhora (bd, p. 434, 1 22—p 435, 1 8), and he correctly 
pointed it out as somewhere near N m Kazi Samshuddim Ahmed’s Map 
(srra) According to him, to get to the karkhana one had to descend from 
the Cart Road by a chore-baia mto a zig-zag path winding along further and 
further downhill till it reached the Power House, gomg past the 
karhhana “At the pomt where one gets mto the zigzag road from chore- 
bata”, he said, “were the honses of Gmsh Ghose, Hemendra Babu and two 
or three other bhadralogues, and another, my maima’s, which we sold” (b.d, 
$ 434, I! 33-35) Unfortunately, the witness went wrong im showing the 
position of these houses in the map at pomt M (ibid, p 435, Il 6-7) that is 
to say, somewhere within the tnangle and north of the Kagyhora —ret another 
proof, by the way, that this could not be tutored corroboration Ginsh 
Chandra Ghose himself, examined on behalf of the plamtff, had stated that 
between his house which was known as “Town End” and the burning ground 
lay the Kagyhora (Vol 3, p 479, I! 26-30), and xt was also admitted on behalf 


of the defendants that this house stood sonth, and 
(DW 402, Vol 17, p 209, H 23) Rs a acti 


On a far reading of the evidence of these witnesses, there could thus be 

Ha REOR, as Mr peas would suggest, of the rescuing sadhus having 
ad to cross an umpassable chasm m carrving the b 

ground to the first hut to which the J rae oaeo 


y went the only hora th ssed was 
the small streamlet which intersected the foot-track Ae the cid to tle pee 


sasan And this 1s im fact just the evidence which Darsan Das himself gave. 
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The defendants led some evidence to show that the Maharaja of Burdwan 
had no lands north of the Kagyhora, and he had no tenant of the name of 
Gostha Behari Roy, but this evidence which was given, partly through 
DW 402, Sarada Prosad Bhattacharjee (Vol 17, pp 208-219) and partly 
through DW 412, Suresh Chandra Banerjee (Vol 17, pp 317-318), ıs far from 
convincing Sarada Prosad Bhattacharjee says that as jama mohare: of the 
Burdwan Raj Estate at Darjeeling, he would receive collections made by the 
jamadars from the tenants, and enter them up ın the thokas or personal 
accounts of the tenants, name by name (sbid, p 214, HW 1-11), but neither 
can he give the year when he became jama moharer (bid, p 213, Il 42-43), 
nor the names of the tenants m 1909 (sbid, p 215, IL 36-37) The thokas, 
again, are not produced which might show the name of Gostha Behari Roy 
All that the witness remembers is that he entered the Raj service as kharach 
moharer ın 1302 BS or 1895, and remamed so for 5 or 6 years, after which 
he became jama moharer, continuing to be so for 7 or 8 years, as he once 
says, or for 6 or 7 years, as he says again (101d, p 208, 1 13 and U 21-23, and 
$ 213, ll 43-44) He refers to a survey of the Maharaja’s Town lands by an 
anun Kshetra Nath Kar, but can give no exact information about it, saying 
that ıt was made either m 1314 or ın 1315 or 1316 BS (sbid, p 214, Il 11-22) 
The survey was actually made in the year 1905-1906, and by Kshetra Nath 
Shaw, as 1s shown by a certified copy of the map prepared at the time which 
was afterwards produced by the other witness Suresh Chandra Banerjee The 
‘witness, however, had not jomed the service of the Raj Estate before 1914, 
and was not ın a position either to prove the signature of the amn or to say 
1f Kagyjhora was shown in the map correctly (bid, p 317, U 26-28) ‘The 
map was afterwards marked as Ex Z(366) subject to objection (Book of Maps, 
No 12), but ıt ıs no more possible to accept this document than to accept the 
statement of Suresh Chandra Banerjee that on the north of Kagyjhora and 
below or to the west of Victoria Road, the Maharaja had no land (Vol 17, 
$ 317, U 30-31) 


If ıt was Mr Chandhurt’s case that the site of the alleged karkhana was 
on municipal land, and not on land belonging to the Maharaja of Burdwan, 
as was positively affirmed by Girija Bhusan Roy, one does not know why 
learned counsel did not challenge the witness himself to produce the rent 
Teceipts from his uncle Gostha Behari Roy It was no use trying afterwards 
to produce witnesses like Sarada Prosad Bhattacharjee or Suresh Chandra 
Banerjee without a scrap of document from the Raj Estate to support their 
bare statement ' 


That Gostha Behar: Roy had a katkhana for the making of blankets and 
medicines near about the place, was ın a manner admitted by the defendants, 
only that they were disputing the precise location of the site Thus, the 
question was put to their witness Sarada Prosad Bhattacharjee ın examination~- 
in-chief in this form ‘‘Was he (Gostha Behari Roy) tenant on any land of 
the Burdwan Raj below the Victoria Road ın which he used to make blankets 
or medicines?” (Vol 17, p 209, ll 11-12) In cross-examination, again, he 
was asked ‘‘Have you been to the place or karkhana where his medicines 
were made?” The answer was simply, “No”, not that Gostha Behar: Roy had 
no such factory (bid, p 216, ll 5-7) 


RIGHT CONCLUSION BY JUDGE 


I have no doubt whatever that the learned judge came to a nght conclu- 
Sion regarding the “blanket factory”, and regarding the evidence of Darsan 
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Das and the corroborating witnesses Qute candidly, he referred to @ 
certam “obscurity” ın the evidence (Vol 18, p 379, | 31 and p 398, | 6), 
but obviously this was due only to the difficulty of accurate description of 
the topography of the place, for, as Girija Bhusan Roy very truly observes, 
“one cannot describe, unless one goes there” (Vol 11, p 439, ll 33-34) I 
cannot help the remark that Mr Chaudhuri might well have spared the 
learned judge his thoughtless fling that this was only a disingenuous device 
on his part to get nd of a real difficulty in the evidence ın order to come 
to a finding im the plamtiff’s favour at all costs 


Having held a local inspection ourselves at the jomt request of the 
parties, I find myself in a position to state that if the learned trial judge 
had similarly mspected the place himself, as ın fact he had been invited to 
do by the defendants by their petition of the 20th May, 1936 (Vol 17, p 426), 
he would have had no occasion to speak of any “obscurity”, “extreme” or 
otherwise He, however, declined to make such an mspection on the ‘ground 
that ıt was nobody’s case that the hut mentioned by the plaintzff’s witnesses. 
still stood on the same site (Order No 1571 dated 20-5-36, Vol 1, pp 16- 
117) all the same, there can be no doubt that a view of the locality would 
have materially assisted towards a clearer appreciation of the evidence given 
by the witnesses 


It ıs not necessary to deal with the question of rescue any :further 
suffice 1t to say that ın my view the evidence need not rest on identity at 
all, but stands on its own merits, not only helping fully to establish the 
story of rescue itself, but advancing the plaintiff’s case of identity as well 
to a material extent 


The learned judge really gave the evidence very much less than its 
full effect 


SUMMARY OF FINDINGS ON DARJEELING CHAPTER 


I have now exhausted my review of the main topics of the Darjeeling 
chapter, making an independent examination of the entire evidence, oral 
and documentary, with due regard to the criticisms advanced by 
Mr Chaudhuri, and it 1s my definite conclusion that the plaintiff succeeds 
on all material pomts I hold without hesitation that the second Kumar 
did not die at Darjeehng, and that ms body was not cremated I hold 
further,—and m so domg, I recogmse I go beyond the tnal court,—that he 


was the person who was rescued by Darsan Das and Ins compamons from 
the cremation ground of Darjeehng 


FROM DARJEELING TO BUCKLAND BUND 
In the view I take, m order to establish the j ' 
second Kumar, ıt should be sufficient for hım to pees nes ae es 
was rescued at the Darjeeling sasan in 1909 was the sadhu who turned up at 
Buckland Bund about 12 years later, and any enquiry as to what was Phe 
state of his mind during the intervening period, or whether he had any 
sufficient excuse for not returning eather, would be wholly immaterial | 
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Darsan Das and the plaintiff himself are the only two persons who give 
an account of this period, and if this ıs accepted, there can be no doubt that 
ıt carries the identity of the mdividual whose life-story they describe in 
one unbroken line through all these years 


The story 1s one of wandering from place to place, from shrine to shrine, 
ın the company of the sadhus, and not only ıs there no mbherent improba- 
bility ın ıt, but so far as one can see, there 1s practically no challenge in 
cross-examination of the long and extensive itmerary which both witnesses 
recount in such detail 


The learned judge takes the view that from Darjeeling to Buckland 
Bund the enguiry ıs not to establish identity, but to see if anything 
excludes it, the identity bemg established by other facts (Vol 18, p 402, 
l 24-26) Mr Chaudhuri maintains on the other hand that m arriving at a 
finding on the question of identity itself this part of the enquiry cannot 
possibly be excluded The engwry which either of them has in view,how- 
ever, seems to be not so much as to the same man wandering about for 
12 years from Darjeeling to Dacca as one about the abnormal state of mind 
which this person ıs supposed to have lapsed into during this period—an all 
but complete obliteration of all consciousness of lus identity and of all 
memory of his past 


ALLEGED “LOSS OF MEMORY” ITS BEARING 
ON THE QUESTION OF IDENTITY 


Mr Chaudhut1 makes the pomt that the plamtiff cannot be believed to 
be the second Kumar unless ‘he can explam why he did not return home 
for so many years, and that as he has no other explanation to offer than 
this alleged loss of memory, ıt must necessarily be one of the vital facts 
in his case which he has to prove before he can establish his identity If 
this fails, so ıt 18 argued, his claim to be the second Kumar must also fail, 
for ıt would mean that knowing himself to be the Kumar, he was still 
roaming about for 12 years in the company of naga sannyasis and virtually 
as one of them,—quite an impossible situation according to learned counsel. 
The attack on the learned judge accordingly 1s that he has treated the 
question of loss of memory from a perverted standpomt, and the suggestion 
is that he has deliberately done so in view of the difficulties mherent in 
what he himself recognizes as the all “very absurd” story of the plaintiff 
(Vol 18, p 399, 1 29) : 


According to my view of the case, as I have explained above, irrespective 
of any question of loss of memory, the plamtiff’s hsitory of this period of 
life—from 1909 to 1921—1s not essential so much for commg to a findmg 
on identity, but really helps to furnish almost conclusiv. evidence of identity 
For once it is established, as I hold ıt has been, that the second Kumar 
was the man rescued by the sadhus at Darjeeling, if it 1s further shown 
that he was the person who then went about wandermg with them, and 
eventually emerged after a lapse of about 12 years at Buckland Bund, it 
must follow almost with mathematical certamty, to borrow a phrase of the 
learned judge, that the plamtiff was the second Kumar, there bemg no 
dispute that the Buckland Bund sadhu was the plamt:ff From this point 
of view, the only significance of the story of loss of memory would be 
whether or not this was so improbable, because seemingly so “very absurd”, 
as to discredit the whole of the plaintiff’s account 
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NOT A PSYCHOLOGICAL “IMPOSSIBILITY” 


As to this, the simple and sufficmmg answer would be,—as the learned 
jadge pomts out, and as Mr Chaudhur himself frankly conceded at_one 
stage in his opening, though he tried to go back upon it in Ins reply,—that 
the loss of memory alleged by the plaintiff, however rare and exceptional a 
phenomenon it might have been, was after all not a psychological or psycho- 
physical “impossibility”, and the ‘Only question would be whether or not 
this did occur asa fact,—not that the plamtiff would be bound to prove it 
for the success of his case, but only to see whether there was anything im 
1t which might be supposed to falsify bis story 


I consider a discussion of the expert evidence on the subject futile and 
unnecessary admittedly, abnormal psychology has not yet advanced to the 
precision of an exact science to such an extent that one may dogmatise about 
it with certainty, and merely because the experiences of the plaintiff as 
revealed by himself or by Darsan Das cannot be fitted into one of the known 
or recorded types referred to by the experts or ın standard treatises, it does 
not im my opinion follow that the plamtiff’s story must be’ summarily 
discarded as something which could not possibly have happened 


ONLY QUESTION, IF THIS WAS A FACT 


Looking at the matter from Mr Chandhuri’s pomt of view, we may 
examine whether loss of memory has or has not been established as a fact 
His first complaint is that the plaintiff has failed to give any credible 
explanation for his alleged mental condition, but this, as I apprehend it, 
can at best be only a matter of speculation or theorising, and speaking for 
myself, I am not prepared to discount such a fact merely because no definite 
reasons can be given to account for it 


Mr Chaudhun’s next pomt which he elaborates at great length ıs that 
the story ıs discredited by the vanous conflicting and inconsistent versions 
given of it Loss of memory, he says, 18 an after-thought on the part of 
the plaintiff to account for his non-return, his first version being that he 
was prevented by physical and moral restraint from leaving the sannyasis 


was just as good as another, and loss ofsmemory need not have been falsely 
Case made at an earher stage 


PLAINTIFF’S ACCOUNT NOT TO BE SUBJECTED TO METICULOUS 
SCRUTINY 


In my opimion, it would be not at all fair to subject the evidence to a 


meticulous scrutiny im order to discover a contradiction Leaving aside 


Darsan Das’ account whatever versions ma 
y have been 
all have emanated from the plamtiff himself, and ee ae 


experiences of an abnormal period of his mental bfe, 
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consistent, connected or coherent account of all that he had passed throùgh 
1f he 1s to be believed, he must have undergone nothing short of a 
revolutionary transformation m his mental make-up which he did not 
recover till many years after, and the surprise ıs that he is able to say as 
much as he really does, not that he cannot say more, or say it with the 
art and fimsh of a tutored liar It would baffle even a normally constituted 
person to recall with precision the state of fis mind during, say, a temporary 
fit of delmum how much more difficult would it naturally be for a man 
whose mind had been literally turned upside down to say years afterwards 
how exactly he had felt or reacted to his surroundings at any particular 
stage of Ins abnormal Ife! 


Mr Chaudhuri refers to a number of witnesses to whom the plaintiff 
1s supposed to have said that he had often wanted to come back, but that 


the sadhus would not allow him to do so , 
Kamal Kamin Devi (on commussion),—Vol 1, p 224, ll 1-9 and 
p 225, I 7-10 


Satya Dhenn Ghosal (on corhmission),—Vol 4, p 7, ll 24-26 
Ganga Prosad Choudhury, P W 377,—Vol 6, p 358, ll 38-41 
C R Mitter, DW 26,—Vol 12, p 503, Il 27-28 

Ordhendra Coomar Gangoly, DW 291,—Vol 15, p 384, Il 11-12 


PLAINTIFF’S OWN VERSION OF HIS LIFE DURING THIS PERIOD 


The plaintiff’s story as given in his own evidence has been set out by the 
learned judge im his judgment (Vol 18, p 398, 1 26—p 399, 1 28) Up to 
Asighat, 1t appears his memory was practically an utter blank (Vol 4, p 101, 
1 36—p 102, 1 3) this covered a period of about a year (mbid, p 102, 
U 5-6) He had “no consciousness at all—no knowledge”, as he says in 
cross-examination (ibid, p 159, Jl 27-28) From Asighat he went to 
Amarnath, a famous Hindu shnne m Kashmir, in about four years or so 
(bid, p 102, Il 14-15), and here took place an important mcident in his 
life, for he was given a mantra by Dharam Das, and became his chela (sbid, 
$ 102, WU 17-20) From now onwards the sannyasis began to call him 
Brahmachari (bid, p 102, Il 20-21), and ıt was after this mantra that for 
the first time he had an “idea”? how he had come to be among these people 
—an idea that he had been found in a wet condition at Darjeeling sasan 
(bid, p 102, 11 21-28) He could not, however, recall who he was or where 
he had his home (bid, p 102, 1 29) As he pnts it ın cross-examimaton 
“I had ordinary knowledge of things after Asighat—only I did not know 
my home and people” (sbid, p 159, margmal note, added when the 
evidence was interpreted to the witness) “After the Guru’s mantras, my 
knowledge slightly returned I had no idea of what the world 
was till the manira” (tbtd, p 159, IL 29-30 and 32-33) After this he used 
to think sometimes in his mind where his relations were, and he would tell 
this to his Guru “We would talk about my gomg back to my home and 
relations Guru said—'I shall send you home when the proper time comes’ ” 
(bid, p 102, Il 30-36) He understood that the guru wonld then let hım 
go back home, and understood further that ıf he could there rise victorious 
over his environment of temptation, or conquer maya, as he put 1t,—maya 
Meaning fondness for or attachment to the things of the world,—and after- 
wards returned to his guru, the latter would then initiate him into the vow 
of sannyas (tbid, p 102, 1 37—p 103, 1, 3) The “proper time” arrived, 
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as he explains later, when at Braha Chhatra 1t flashed upon him for the first 
time that his home was at Dacca ‘Go, your time has come”, said the 
guru, “go back home” And then he parted company with his guru and 
the other sadhus, arriving at Dacca after a year’s wandenng through various 
places (:b:d, p 103, Il 16-22) His guru did not know whether he was a 
Raja’s son, or a Bengalee, or anything about Ins home or jus property. if 
he had known, he would have sent him home (ibid, p 160, 11 8-11). 


DARSAN DAS’ ACCOUNT 


Substantially to the same effect ıs the evidence of Darsan Das, who 
also speaks of the giving of mantra at Amarnath (Vol 11, p 388, N 25-26), 
and of the incident at Braha Chhatra, giving in fact a much fuller account 
of the latter (tbid, p 389, 1 37—p 390,1 22) “At Braha Chhatra”, he says 
ın cross-examination, “the Bralmachar: said he recollected his home was 
at Dacca Before that none of us—none of the four—knew that his home 
was at Dacca Nor that he was a Raja’s son or Bengalee Raja’s son or 
1f he belonged to Bhowal or where he had come from or who he was, or 
ius name or any particular” (bid, p 407, Il 31-35) As the witness puts it 
later, “he had not attamed purna pman (full consciousness) im the sense of 
knowledge of home and of one’s people and affairs untl he left us at 
Braha Chhatra” (bid, p 413, I! 29-31) 


“To Court—Then there was pina gnan, we thonght, as he mentioned 
his home We thought he had come to his chartanya 
(awakening) 


“As he was mentioning his district, Dharam Das thought his 
puna gnan had returned, and therefore, permitted him to go” 
(bid, p 413, Il 32-36) 


As I read the evidence of these two witnesses, 1t means that the plaintiff 
felt vague longings for ius home and his people from after Amarnath, but 
without knowing where ıt was or who they were, and he naturally preferred 
to obey his guru, and wait until the “proper time” arnved when the guru 
himself would send hım back ‘The “proper time” came only when his guru 
believed Ins memory had returned, and till then it 1s obvious there could be 
no question of his going or bemg allowed to go, neither he nor his guru 
knowing the place he was to direct himself to 


SUPPOSED INCONSISTENCIES IN VERSIONS OF OTHER WITNESSES 


witnesses If counsel was gomg to rely on 
as establishing a contradiction, one fails to 
questioned about them some of the witness z 

Satya Dhenu Ghosal had ım fact been examined before lim 


According to Kamal Kamin Devi, the plamtf is no doubt supposed to 


have told her that the sannyasis would always stay with him and keep him 
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“confined”, not relaxing their vigilance even when he had to go out for 
necessary purposes (Vol 1, p 225, il 7-10), but at the same time she did 
not know if the plaintiff had given out any particulars to the sannyasis about 
his identity (bid, p 224, 1 30) As for Satya Dhenu Ghosal, he said quite 
plamly that what he understood from the plamtiff was “that he (plaintiff) 
wanted to come back, but his guru said that 4 was not the proper tune” 
(Vol 4, p 7,1 27-30) It will be seen that Kamal Kamini Devi’s statement 
about the sannyasis mounting guard over him even when he went to answer 
calls of nature, was put to this witness, though ıt was not put to the plaintrff, 
and the answer was ‘No, I have not heard that” (bid, p 8, IL 1-4) 
Ganga Prosad Chowdhury’s statement merely is that on his; asking the 
plaintiff why he had hot come home so long, the latter sad “My 

had forbidden me to come” the witness did not ask why the guru had 
done so, or any further particular (Vol 6, p. 358, I 38-42) ‘This ıs not 
only not inconsistent with, but fully supports the plamtiff’s version The 
two defence witnesses on whom Mr Chaudhuri relies also prove nothing to 
the contrary 


Mr Chaudhuri refers to the evidence of yet another witness, PW 167, 
Hemendra Kishore Acharyya Choudhury, which he says gives a still different 
version, namely, that the plaintiff did not return home as he preferred the 
lfe of an ascetic, but the witness clearly states that the plaintiff was saying, 
“the had lost all memory of home and his people’ The further statement 
that the plaintiff said he was ‘‘hving with sannyasis and liked that sort of 
hfe without a thought of home”, even if it correctly represents what the 
plaintiff ıs supposed to have told the witness, does not really suggest a new 
reason for his non-return (Vol 5, p 279, Il 20-23) 


It ıs significant that out of the witnesses who have given evidence on the 
subject, Mr Chaudhuri ıs able to pick out only these few to support his 
theory, and that, even so, he can do no more than rely on statements which 
are after all not of an unequivocal character As against these, there 1s quite 
a respectable body of evidence on the plaintzff’s side from men of undoubted 
credit, showing clearly that the reason why the plamtiff stated he did not 
return was that he had lost all memory as to lis home or as to his own 
identity Suffice ıt only to give a few references to such evidence — 


PW 437, Hemendra Lal Das (on cross-exammation) 


“J asked him where he was during his 12 years’ absence or why he 
had not come home before He said he had no recollection as 
to who he was or where his home was He said that directly he 
remembered that Dacca was his home, he set out for Dacca I did 
not ask when he remembered that 


Q —Dıd you realise that he started for Dacca when he remembered that 
his home was at Dacca and that he was Kumar of Bhowal? 


A —He only said he started directly he remembered that his home was 
mear Dacca 


Q —Dıd he say that sannyasis would surround him and would not allow 
him to come? 


A—No” (Vol 7, p 35, I 15-26) 
PW 472, Abdul Mannan (n exameation-m-cluef) 


“During my conversation with him at interviews subsequent to the 
first, I asked the plaintsff about where he was during the 12 years 
of absence 


368 BHOWAL CASE 


Q —What did he say? 


A —He said he was at various places mentioning shrines 
I asked him why he had not come so long 


Q —What did he say? 
A—He said he had no memory of who and what he was and where his. 
home was” (Vol 7, p 179, I 22-29) 


There was no cross-examimation on the pomt 
PW 952, Mowmohon Bhattacharjee (in examination-m-chief) 


“During this visit I asked the plamtiff where he was during his 
absence He said he was roaming with sadhus and sannyasis ım hills, 
jungles and shrines I did not ask wiuch hills and so forth, minutely 
I asked him why he had not come back so long He said he could 
not remember things I did not ask when his memory revived” 

(Vol 10, p 463, Il 10-14) 


Here, agam, there was no cross-examination 
PW 977, Satinath Banerjee alias Sagat 


“I asked the plamt:ft where he was during his 12 years’ absence He 
answered my questions I asked tim why he had not come back 
before He said, I had no memory of anythmg’” (Vol 11, p 197, 
UW 13-15—m exammation-m-clnef) 


“I do not remember when I first asked why he had not come back 
earlier I did not know from any other source until he told me why 
he had not come back so long I did not hear anybody ask him 
till the meeting day why he had not come so long” (1bıd, p 205, 
U 9-12—1n c1088-examunation) 


One witness had been .examined before the plamtiff, PW 5, Suresh 
Chandra Mukherjee, who said 


“At this meeting I had conversation with him This was about where 
and how he had lived so long He said he wandered about in hills 
and mountains and jungles, and Kashmir and Jalamukhi and 
Pashupatinath in Nepal and such places I did not ask hun that day 
why he had not returned so long” (Vol 4, p 57, I 34.38) 


“I asked ‘If your desire for Ray continued, why did not you come 
before?’ He said he had lost memory of who he was and where 
his house was and he vaguely recollected having a home somewhere 
He asked bis guru about his home and the guru would say ‘I 
Shall let you know m the fulness of time’ He, the guru, had only 
said, he, the plaintiff, was a Bengalee” (tbid, $ 58, U 1-6) 


j am witness fully mamtained his story ın cross-examination (ibid, p 67, 


I hold that ’ 
tasek at the plamtıff’s evidence as to loss of memory stands wholly 


JHALEL INCIDENT 
There 1s another witness of the Plamtifi, PW 645, Anath Bandhu 


Bhattacharjee, on whom Mr Chandhun strongl 
gly ehes, for the purpose of 
contradicting the story of alleged loss of memory or loss of eae of 
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identity This witness says that about 20 or 22 years ago, 1e, in 1912 or 1914 
(for he was giving evidence im 1934), he had met the plaintiff at a place called 
Jhalk: near Mussoor, seated among a number of sadhus, and that he 
recognised him there as the second Kurar of Bhowal He spoke to him 
he said, ‘Why are you here?” “Go home” The plaintiff is said to have 
replied ın Bhowali tongue “Guru knows” ‘The witness then asked hım 
when he would go back home The reply was “I cannot say” (Vol 8, 
p 211, Il 18-36) In cross-examimation the witness states that he told the 
sannyasis that the plaimtiff was the second Kumar, a Rayja’s son, and that 
his home was at Jaidebpur (bid, p 215, Il 36-40) Addressing them he also 
sad “Send him home He will be a Raja” (bed, p 216, 1 4) The 
supposed reply of the sannyasis 1s given in re-examination 


“Eis 1g the usual lot of a Raja’s son Look at Ram Chandra, Nal Raja 
and Maharaja Judhısthır When his sam (evil star, lt Saturn) will 
pass off, he will go of himself Why should we bother?” (bid, 
p 218, U 6-9) 


Whether the sadhus did or did not say this, it was still not an unlikely 
answer for such people to have given 


I must say I am not particularly struck with the evidence of this witness 
who 1s in fact not referred to by the learned judge at all ın connection with 
this part of the case The witness was purporting to speak of an mcident 
which had happened many years ago, and which had apparently not made 
any great impression on him, considering his subsequent conduct in not 
reporting the matter forthwith to the Ray family, as one should expect him 
to have done, if, as he says, he knew that they had been making enquiries 
to trace the whereabouts of the second Kumar Supposing he had met the 
second Kumar at Jhalki ın the company of sadhus at or about the time he 
mentions, I should still hesitate to accept his recollection so many years later 
of the conversation which he 1s said to have had with these persons His 
evidence as it stands need not, however, militate against loss of memory on 
the part of the plaintiff, and ın so far as the sadhus are concerned, ıt shows 
no more than that they were told about the identity of the plaintiff But 
whether the sadhus accepted the statement of the witness or not would be 
another matter Darsan Das, as already stated, says im fact that before 
Braha Chhatra they did not know if the Brahmachai: was a Raja’s son, or 
belonged to Bhowal (Vol 11, p 407, ll 31-35) In any case, there is his 
further statement that even if anybody had told them all about the 
Brahmachart, they would still not have let hım go unless they had the 
particulars from the man himself (bid, p 419, Il 22-35) 


ALLEGED INCONSISTENCY WITH MEMORIAL VERSION 


Another way ın which Mr Chandhur: seeks to discredit the story of loss 
of memory ıs by showing a discrepancy between the plamtıff’s evidence and 
the version he gives im his memorial to the Board of Revenue Paragraphs 7 
and 8 of the memorial (Ex J, Vol III, p 93), as worded, do not certainly 
Suggest that he was unaware of his identity throughout the whole pernod of 
his wanderings with the sadhus It 1s no doubt stated im paragraph 7 that 
as a result of what ıs described as a “crisis”? in his life, he suffered from "a 
Complete forgetfulness of everything connected with the previous years of 
his hfe”, but he 1s said to have suffered from ıt only “for some time”, which, 
read with the sentence which follows immediately after—that “gradually he 
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regained his senses and found himself as one of the naga sainnyvasis’’,—seems 
to umply that this state of “complete forgetfulness” continued .only during 
the period he Jay unconscious after his body was “picked up from the 
cremation ground” It 1s stated further that on reganmg his “senses”, from 
then onwards he led the life of a sannyasi, the same as that of his ‘‘new 
associates”, “immersed ım their atmosphere for nearly twelve years”, ex- 
pressing himself through their language and garbed also ım their manner, 
all of which, again, conveys the idea that this was a conscious life he was 
living, with full knowledge of who or what he was There is no suggestion 
anywhere that ıt was at Braha Chhatra that he had his first revival of memory, 
and that to the limited extent of realising simply that his home was at 
Dacca 


Paragraph 8 then states that after he had travelled all over India for 
12 years, his guru advised him to re-visit lis native place according to the 
“custom” of the sannyasis, but ıt ıs added that us guru enjoimed him neither 
to reveal his identity nor to return to his family, and that on his part he 
had no mind to disobey the injunction ‘This, again, 1s far from beimg an 
indication that he had lost all sense of his identity nor is there any hint 
that he was permitted to come back on his recollecting that his home was 
at Dacca on the other hand, reference is made to a “custom” of the 
sannyasis to account for his return to his native place, though in his evidence 
he stated as follows 


“After I took mantra I did not hear how long I was to remain a chela 
Nobody told me then, ıt was to be 12 years, and then there was to 
be a visit home, and then if I could get rid of maya (attachment), I 
would be initiated Nobody told me that at any time before I came 
to Dacca” (Vol 4, p 159, 1 34—p 160, 1 2) 


It can hardly admit of dispute that the memorial version, taken broadly, 
does not correspond ın all particulars with the case made at the trial, though 
no doubt ıt may be possible, by a forced construction, to say that “regamng 
his senses” m paragraph 7 means only recovery of consciousness, and not 
recovery from the state of “complete forgetfulness”, and though paragraph 9, 
again, expressly states that ıt was from Buckland Bund onwards that 
“memories of the past life began to quicken within him and an impulse to 
go back once more to Ins family grew” ‘The implication 1s ın fact unmis- 
takeable that according to the memorial the plaintiff had not wholly lost 
consciousness of his identity, his categorical statement bemg that he had 


been enjoined by his guru to conceal it, and he himself was by a conscious 
effort minded to do so 


HOW FAR IT AFFECTS PLAINTIFF’S CASE OF LOSS OF MEMORY 


All the same, however, I still think that ıt would not be quite fair to 
attach an exaggerated importance to the memonal as Mr Chaudhuri seeks 
to do The plamtıff obviously cannot disavow responsibility for this docu- 
ment ıt hadibeen read out to hım before he signed it, and he says he would 
not have signed it, 1f he thought there had been a mistake (Vol 4, p 161, 


U 12-13 and 14-15) At the same time, there need be no reason to dis 


believe 
him when he states “I can’t say what they (meaning his lawyers) wrote 
11 my memorial to the Board” (bid, p 161,1 12) ‘The plaintiff was iterate, 


and would not understand a word of the language in which the memorial 
had been drawn up he had left it to tus lawyers, and naturally, would 
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not be too’ censorious of what they had produced The lawyers must no 
doubt have acted on his mstructions he himself says that he had told his 
case to Mr Dwarka Nath Chakravarty and his pleader Amar Bose (sb1d, p 161, 
ll 11-12), but the instructions could not have been full or detailed, so far 
as this part of his life was concerned If the plaimtiff is to be believed, 
it was only ın court that he for the first time revealed his life-history (sbid, 
p 135, 1 30) For the purpose of the memorial it was not im fact necessary 
to go into a detailed account of his lıfe with the sannyasis One cannot, 
again, rule out the possibility of the draftsman musunderstanding the 
instructions given by the plaintiff 


In judging the case made in the memorial, ıt would ın my opinion not 
be right to lose sight of the purpose for which it had been prepared ıt 
was cerlamly not intended to be a statement of claim at all, nor was ıt 
concerned to give any explanation for the delay ‘mm the plaimtiff’s return 
The object was merely to induce the Board of Revenue to cancel the 
‘ampostor notice’, and hold an enquiry into the plamtff’s identity in his 
presence, and rightly or wrongly, as the memorial itself will show, for this 
purpose reliance was placed more on the facts and events which transpired 
since his advent at Buckland Bund as well as those of his ‘‘pre-sannyasi 
days”, rather than on the story of his life durmg the mtervening period 


In my view, therefore, the want of strict conformity of the evidence 
to the memorial cannot be held in any way to affect the plaintiff’s case 
regarding loss of memory, there having been im fact no occasion for making 
a case on the point in the memorial 


Apart from relying on paragraphs 7 and 8 of the memorial, Mr Chaudhuri 
calls attention also to the depositions of Joges Chandra Roy and Rabimdra 
Nath Sanyal in the Defamation case, extracts of which are annexed to the 
document (Vol III, pp 117-118) both these witnesses say that they saw 
and recognised the second Kumar at the Darjeeling Railway Station as he 
was leaving by train a few days after his alleged rescue, and that when they 
were about to accost him, he turned away his face from them, as if in 
annoyance, which, it ıs said, clearly goes to show that he could not have lost 
consciousness of his identity The plaintiff was questioned about this in 
cross-examination, and his answer was that he did not know and had no 
idea that he had so behaved at the time as if he had been anxious to avoid 
recognition (Vol 4, p 163, 1 35—p 164, 1 3), an answer which 1s quite 
consistent with the case made by him 


As regards the statements of these two witnesses, it 1s to be observed, in 
the first place, that they did no more than give their own impression, and I 
do not think that their evidence as to how the plaimtiff had behaved on the 
Occasion can establish that this was a conscious act on his part Secondly, 
it would be wrong to suppose that ın annexing these depositions to his 
memorial, the plaintiff in any way accepted or adopted their evidence as part 
of his case one does not really see how the statements can be used as 
evidence agaist him at all The plamtiff was undoubtedly a more competent 
witness in the matter 


OVERCOMING OF “MAYA” 


A point on which Mr Chaudhuri laid some stress was that if the plaimtuff 
had completely lost the sense of his own identity and only remembered 
vaguely that his home was at Dacca, he could not have been sent back by 
his guru to overcome maya, which implies, as he put 1t, knowledge of himself 
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in mental association with his former environments Learned counsel was 
apparently under a misapprehension For one thing, there 1s not only ‘nothing 
to show that when the plaintiff mentioned Dacca as his home to his guru, 
the guru might not have supposed this to be a full revival of memory,—not 
merely of the memory of his home, but also of his own 1dentity—but on the 
other hand, there 1s the evidence of Darsan Das, who, 1m reply to a question 
from the court, said quite definitely that the sadhus took this to be a sign of 
puna jan ‘Then there was puna pnan (full sense) we thought, as he 
mentioned his home (wrongly printed as name) As he was mentioning 
his district, Dharam Das thought his purna gnan had returned and therefore 
permitted him to go home” (Vol 11, p 413, ll 32-36) 


Then, agam, it 1s I thimk a misreading of the plaimtiff’s evidence io 
suppose that he believed he had been sent home by his guru foi the avowed 
purpose of overcommg maya, m other words, that he mght submit himself 
to this final test ın order to qualify for initiation as a full sannyas: Nowhere 
has the plaintiff said so, though no doubt he says both in his evidence and 
m his memorial that lus guru had forbidden him to reveal Ins identitv 
(Vol 4, 103, 1 40, and Vol III, p 93, ll 30-31) According to his evidence 
he would be talking with his guru after Amarnath about his gomg back to 
his home and relations, and the guru offered to send him home when the 
‘proper time” came (Vol 4, p 102, Il 34-36) When the time did arrive 
and he was permitted to go, there was, however, no direction by the guru 
that on gomg back home he should put himself to the maya test, and then 
return In cross-examimation the plaintiff in fact clearly stated that nobody 
had told hım at any time before he came to Dacca that ıf he could get 1d 
of maya, he would be imttiated (sbid, p 160, 1-2) ‘This 1s what he under- 
stood himself, not Ins gurn’s behest (tb:d, p 102, 1 37—p 103, 1 3) 


As Darsan Das, giving a fuller account of the mcident, says, when at 
Braha Chhatra the Brahmacharı had his first flash of memory about Dacca, and 
he mentioned it to his guru, the guru simply enquired if he wanted to go 
home, and not stay with them (Vol 11, p 390, 14-15) ‘The Brahmachari 
asked if he could come back again, and to that the guru rephed, ‘You may 
come back 1f your people permit you, but xf they receive you and keep you 
with affection, you need not” (:brd, p 390, M 18-20) ‘There was no cross- 
examination of the witness on the point, and this evidence is quite in accord 
with that of the plamtff himself, lending no support whatever to the theory 


that the overcoming of maya was the object of the plaintiff’s return to lus 
native place 


REVIVAL OF “OLD MEMORIES” AT BUCKLAND BUND 


It was at Buckland Bund, as people passing him went 
is the Bhowal Kumar”, that the plaintiff recollected that he was the second 
Kumar of Bhowal (Vol 4, p 160, I 29-31) Is “old memories” returned— 
ne ByE m his relations (:bid, p 160, N 35-36) Mr Chaudhun 
asked him if he thought then of breaking the maya, and 
the negative (:bid, p 160, lk 32-34) Eras erg nee ere 


Counsel put him a further question 


“Q—Then when you went to Jaidebpur you had 
only wanted to break the maya y remembered all, and 


to which he replied 


on saying, "He 


“A—Yes That was guru’s orders” (ibid, p 161, U 3-5) 
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Counsel led him to this answer, but what the plamtff meant was only his 
guru’s myunction not to disclose his identity, an myunction which I do not 
think would necessarily call up im imagination a picture of himself in 
association with his friends and relations and the environments of his former 
life Such a picture rose to his mind for the first time in the real when he 
found himself back amidst his own people, and ıt was then that he felt the 
lure of family life beginning to grow on him, and realised too that he would 
have to mse above it, if he meant to return to his guru, as obviously he 
wanted to do 


CASE IN PLAINT 


In a hyper-critical spirit Mr Chaudhuri refers also to the plamt (Vol 1, 
pp 119 et seq) to pomt ont a supposed contradictory case made therein 
regarding loss of memory the plaintiff, ıt ıs said, only pleads a partial loss 
of memory as the result of poisoning (:bid, p 120, H 32-34), makes no 
mention of the guru’s behest to go back, and suggests a mere chance return 
to Dacca “im the course of his wanderings” (:b:d, p 121, U 9-10), while 
expressly averrmg an “indifference to the world? due to wandering with 
the sadhus (sbtd, p 120, Il 35-37) 


The criticism hardly calls for serious notice ‘The plait does not profess 
and 1s certamly not expected to set out details, but gives the case only in 
‘road outline, and this was agai a document which his lawyers drew for 
tim (Vol 4, p 161, U 15-18), but on a fair reading of it, there does not 
appear to be anything pleaded which ıs imconsistent with the evidence 


To say that lis memory was “almost effaced” durmg the period he 
was living with the sadhus does not only not involve any contradiction, but 
seems on the other hand to be just a correct representation of the facts as 
brought out at the trial, as this would allow for the glimmermgs of memory 
he had after Amarnath and then for the fuller flash at Braha Chhatra The 
Statement that the loss of memory was due to the administration of poison 
was only the plaintiff’s own explanation for ıt, the alleged poisommg bemg 
stated as a fact, true, not to Ins “knowledge”, but to his “belief and 
anformation”® (Vol 1, p 125, ll 25-31) As he stated im cross-examunation, 
he was not ın a position to say that anybody had tried to kill him by poison, 
as he did not know (Vol 4, p 161, Il 25-26) As for the guru’s behest to 
teturn, there was no such behest and there would be no occasion for men- 
tioning ıt m the plamt Then, it 1s a mis-reading of paragraph 4 of the plamt 
to say that the plamtzff’s arrival at Dacca was accidental he was not seeking 
to explain the circumstances which brought him to Dacca, and the words 
used “in the course of his wanderigs” would not certainly be inconsistent 
with his actual case Regarding the alleged indifference to the world, this 
again was a post facto description of himself during his wanderings, and did 
neither purport to be an explanation for his non-return, nor suggest that he 
Was conscious of the world all these years In cross-examination he said m 
fact “I had no idea of what the world was till the mantra If I did not 
know the sansar (world), I could not be sansat-bstrishna (averse to the world 
and worldly attractions)” (thd, p 159, Il 32-34) 


CONCLUSION 


As I have said before, 1f, as Mr Chaudhuri suggests, loss of memory was 
necessary for explaming the delay in returning home, I see no reason why 
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the plaintiff or his advisers should have deliberately made a change of case 
m regard to this On a consideration of the evidence, I have no hesitation 
m saying that Mr Chaudhuri’s attempt to assail the plazntiff’s story utterly 
fails Loss of memory has in my opinion been established as a, fact, ang 
I hold that ıt was neither an after-thought, nor a device to explain something 
which the plaintiff did not otherwise find it possible to account for I fully 
accept the evidence of the plamtiff and of Darsan Das on the subject 


a 


IDENTITY CHAPTER 


I may now pass on to the question of identity, the most vital part indeed. 
of the plamtiff’s case, which, as I have mdicated before, he must have to 
face as an independent issue, even though he may have successfully met the 
defendants on their own ground as regards alleged death and cremation at 
Darjeeling The trial court has in my opinion dealt with the matter as 
exhaustively as possible from all pomts of view, but not of course to 
Mr Chaudhuri’s satisfaction, the judgment on this part of the case, 
according to learned counsel, not only not resting on a proper foundation, 
but seeking to avoid the real issues, and being reducible in its ultimate 
analysis to no more than a finding based on mere recognition of the plaintiff 
as the secound Kumar by Jyotirmoyee Devi, and to a lesser extent only, by 
Ram Satyabhama Devi In other words, the Suggestion 1s that the court, 
instead of coming to an independent decision on a question which st was for 
itself to decide, only placed two interested parties in the seat of judgment 


MR CHAUDHURI’S CRITICISM OF JUDGE'S TREATMENT 


ond Kumar, the finding as to 
the marks, but of marks by 
he records are of an equally 
» 1t 1s pomted ont, leaving 
er, the learned judge does 


evidence of identity, but 
assumes identity to explain the alleged “similarity”, and as for eel 


identity, he makes no real or independent examunati 
on of the quest but. 
Merely says that the plamtrff 15 to-day what the second amar aust be 
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expected to be, which amounts to finding only a kind of “speculative” 
sunilarity Putting the matter in another form, Mr Chaudhuri says that 
the learned judge does not regard identity as proved by the bodily and 
mental features, but stmply finds nothing in these features to militate against 
identity as proved by “direct evidence”, this “direct evidence” being, 
therefore, something outside body and mund, that 1s to say, nothing but 
recognition, which reduces itself, again, to recognition by Jyotirmoyee Devi 
and Ram Satyabhama Devi—the first only of the five modes of proving 
physical identity which he himself indicates 


The whole of the judge’s reasoning 1s thus said to move im a vicious 
circle—the correctness of recognition being supposed to depend upon the 
identity of bodily and mental features, and such features, agam, beimg held 
in their turn, not to prove identity, but merely to “endorse” identity proved 
by “direct evidence” 


To support his own line of reasoning Mr Chaudhuri referred to a number 
of isolated passages which he picked out from different parts of the judgment, 
but I cannot help saying that ıt was only an elaborate piece of casuistry he 
produced by this dexterous weaving together of disjointed quotations No 
grosser perversion of the true perspective of the judgment could in fact be 
presented As I have already had occasion to powt ont, one has only to 
study the scheme of the judgment as a whole to find out how logically and 
fairly the learned judge has in fact dealt with the question of identity, 
leaving out not a sitgle test, physical or mental, ın arriving at his 
conclusion, 


RELIANCE ON “DIRECT EVIDENCE” 


The learned judge no doubt relied strongly on the “direct evidence”, 
and particularly on recognition by Jyotirmoyee Devi and Ram Satyabhama, 
but this he was entitled to do, only that ın my opimion he failed to give 
effect to ıt to the extent to which he might and should have done It 15, 
however, a negation of the truth to say that this was the only or the main 
baWis of his finding 


“I find”, says the learned judge, “that the lady Jyotirmoyee Dev: did 
honestly believe that the plaimtiff was her brother, and ıt remains 
to be seen whether that belief proceeded from a genuine recognition 
Mr Chatterjee contends that honest recognition by the sister carries 
the plaintiff the whole way It does so im a sense that involves 
tautology Honest behef even im a sister ıs not conclusive, though 1t 
demohshes the utter dis-sumlanty theory It undoubtedly carries the 
plaintiff a great way, but a single pomt of difference, like death itself, 
or a different mind, or proof that he 1s not a Bengalee, might displace 
him altogether” (Vol 18, p 94, I 28-37) 


This shows quite clearly that the learned judge carefully avoided coming 
to a conclusion about the plaintff’s identity merely on the strength of 
Jyotirmoyee Devi’s recognition of him as the second Kumar, honest as he 
held such recognition to be, though no doubt he depended on it as 
demolishing the defence theory of “utter dis-similarity” 


To my mind ıt 1s the plaintiff who might have a legitimate ground of 
complamt that the court below subjected him to far stricter and to a far 
larger number of tests than it need or should have done Honest recognition 
by Jyotirmoyee Devi, and by Ram Satyabhama Devi, as well, followed by 
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their acceptance and adoption of him as the second Kumar might well haye 
been regarded in the circumstances of the case as sufficient to establish 
identity, both physical and mental, beyond all reasonable doubt 


VALUE OF “RECOGNITION” AS EVIDENCE OF IDENTITY 


Recognition as evidence of identity, beg based only on personal 
impression, however bona-fide, ıs perhaps of all classes of evidence the least 
to be relied on, and may im a sense be regarded as no better than opmion 
evidence, a mere inference from apparent sameness of appearance, in which 
peculiarities of form, shape, colour, sound, etc, all contribute only in their 
totality to produce a composite image in the mind, but there 1s no conscious 
analysis Or comparison of mdividual bodily features on the part of the 
observer But uncertain or unsafe as such evidence may, therefore, be 
standing by itself, as a basis for a finding of identity, it may nevertheless 
acquire indubitable value when supported by other facts such as were present 
m this case 


The “direct evidence” of recognition by Jyotirmoyee Devi and other near 
relations on which the learned judge here relied was not recognition, gentune 
as it was, based on a bare impression of the plammtiff’s identity from mere 
physical appearance, but such impression confirmed at first by actual 
examination of bodily marks, and strengthened and deepened later by 
revelation of mental identity through long and intimate association with him 
in the course of his living m their midst as a member of the same family 
This last fact 1s mdeed one of overwhelming significance, the effect of which 
the learned judge does not appear, however, to have fully realised, as 
furnishing undoubtedly the best and most convincing evidence of identity, 
bodily and mental, assuming of course honesty on the part of the relatives 


HONESTY OF JYOTIRMOVEE DEVI 


In my opinion the defendants have signally failed to show that the act 
of recognition by the sister and other relations was or could be dishonest 
As I have already shown, the suggestion of a sudden conspiracy on the part 
of Jyotirmoyee Devi which led her to Propound the plaintiff as the second 
Kumar, knowing him to be an impostor, 1s a proposition for which there 1s 
not the shghtest foundation, and Mr Chaudhur: himself was unable to 
Support it before us If, then, her conduct was bona-fide to start with, as 
T hold it must have been, I for one refuse to believe, supposing she afterwards 
found out she had made an honest error, that she should still persist ın it 


to withdraw from the position they had taken up” (Ex 435, Vol II, p 337, 


se ladies had acted honest! 
at any stage or could have any sense of honour left in them, though ‘ey 


party to such a monstrous 


“By accepting the plamtif I am a tumed woman, financially 


For lum alone I had to borrow Rs 10,000/- to 12,000 /- speaking 


I was pre- 


EVIDENCE OF RECOGNITION 377 


pared to lose all for my brother—who would not be? I would not 
be, 1f he were an impostor On the other hand, 1f he were so, I 
would see him punished’? (Vol 8, p 315, ll 22-25) 


A simple and straightforward statement on which Mr Chaudhuri dared 
not cross-examine the witness Not even Lindsay’s suggestion was put to 
her that having taken a false step, she felt bound almost by a tragic 
necessity to persevere 1n ıt 


MENTAL IDENTITY 


Mr Chandhuri Jaid considerable stress on mental identity, but though, 
as I have said, the fact of the plamtiff livmg with Jyotirmoyee Devi as a 
member of the same family was the best proof of it, 1t 1s remarkable that 
counsel did not put her a single question to test the opportunities she must 
have had for satsifying herself regarding the mind of the plamtiff dunng 
this period, except only to suggest that he would be always kept surrounded 
by some persons to tell him the names of the visitors who happened to 
call on hım, and also that he could not answer questions owing to his 
inability to talk Bengal: very well- (Vol 8, p 370, Il 13-15 and 31-32) 
Jyotirmoyee Deyı admitted that at Dacca many people would be near the 
plaintiff, officers and relations or others, but, said she, “they will not tell 
lum things”, “we would answer inquiries made of us and the plaintiff 
inquires made of him It ıs not a\fact that we answered questions put to 
hım” (bid, p 370, I 20-21 and W 29-30) 


Billoo, ahas Jitendra Chandra Mukherjee, P W 938, a son of Indumoyee 
; Devi, also said 


“After the atma-parichay, his conversation till now showed not that 
he was playmg a part, but that he was the Mejo Mama (mother’s 
second brother) If ms conversations showed that he was anybody 
else, we would have whipped him out of the house” (Vol 10, p 342, 
U 24-27) 


Here, agai, cross-examunation was singularly lacking to test the state- 
ment so emphatically made by the witness 


é 


IDENTITY NOT INFERRED FROM BARE RESEMBLANCE 


In dealing with the direct evidence of identity, ıt ıs, I repeat, not a fact 
that the learned judge relied only on recognition by Jyotirmoyee Devi or 
Ran Satyabhama Devi, or that he relied on bare recognition unsupported by 
other facts He had very correctly set the problem before him ın the words 
of one of the defence witnesses, Jaha Bux, DW 336 (Vol 16, pp 121-122) 


*Q —You saw at a glance that he was not the second Kumar? 


A—One could not see that at a glance Hence I had a long and 
good look at him I told him (e, the defence pleader 
who had taken the statement) a glance was not enough to show 
that I told hım I had decided he was not the second Kumar 
after taking a good and long look at him, and not at first sight 
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Q —How does he strike you at first sight? 


A —At first sight he seems to be the same man” 


An answer which of course blew up at once the “utter dissimilarity” 
theory of the' defendants, but still, as the learned judge says, pointedly 
put the question before the court which ıt was called upon to decide 


“Is this the same man, whateve) the degree of resemblance?” (Vol 18, 
p 132, U 1-2) 


In other words, identity was not to be inferred from bare resemblance only, 
because utter dissimilarity was gone 


QUESTION BEFORE THE COURT 


As the learned judge put it 


“I do not agree that the court has to decide between two alternatives, 

total dissimijarity and identity The court will have to 
decide whether it 1s identity or stops short of it whether the 
witnesses belonging to all ranks and conditions of life, and of whom 
there would be no end except for the limit imposed with consent, 
have been misled by resemblance, or whether they came because 
he ıs the same man Fortunately the court will not have to decide 
between this mass of evidence and what evidence the other side 
have produced, by the credibility of the witnesses alone ‘There 
are the marks on the plaintiff’s body, and there are the photos” 
(bid, p 132, U 29-30 and p 133, I 4-12) 


EVIDENCE OF RECOGNITION ANALYSED 


It 1s true that the court below did not find ıt possible to deal individually 
with each of the witnesses of recognition of whom there were no less than 
967 on the plaintiff’s side, but it classified them into vatious categories, 
and considered the evidence of some of them under broad heads as typical 


of the rest, the tenant witnesses alone numberin 1 th bid 
p 133, il 14-40) § uo less than 473 (:bed, 


circumstances of this case, 
upon their testimony, unless the identity 


There can be 
no question, however, that he believes the witnesses, who, he says, are 


“substantial cultivators”, and who, in his opinion, “are not discredited by 
the fact that they cannot analyse or describe” (bid, p 130, U 25-28) This 
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The defendants also called tenant witnesses to support their fiction 
of “utter dissimilarity”, but as the learned judge very nghtly pomts out, 
they were, generally speaking, the product of Ra: Sabıb Jogendra Nath 
Banerjee’s “sample letter” to which he refers (twd, p 130, Il 17-19 and 
p 158, I 9-22) i 


As regards other witnesses of recognition, the learned judge put them 
into two classes 


(Q) those who certainly knew the Kumar and could not possibly 
mistake him, whatever their credit, and 


(tz) those whose credit was unquestionable, but whose recollection of 
the second Kumar might be open to question (bid, p 133, 
i ll 37-40) 


TESIS FOR APPRAISING SUCH EVIDENCE 

In the case of these witnesses, again, it will be seen that where their 
testimony amounted to no more than bare recognition, or “belief without 
recognition”, as the learned judge would like to put it (bıd, p 156, | 30), 
it was accepted only for the purpose of excluding total dissimilarity, but 
the “recognition” which he was prepared to accept and act on as evidence 
of identity went very much beyond mere “belief”? caused only by sameness 
of physical appearance 


In appraising the evidence of recognition, the learned judge was not 
at all wnmindful of the circumstances which, as Mr Chaudhun rightly 
points out, might tend to mtroduce an element of infirmity into this class 
of evidence, even where it was perfectly honest Thus, ın the words of 
learned counsel— 


() the belief im identity might be mmduced by propaganda, public 
opimon and the knowledge that the clamant had already been 
accepted by near relatives, 


(n) lapse of years might have brought about an alteration in the 
features so as to make genuine recognition impossible, 


(m) necessary powers of observation might be lacking in the observer 
and his critical faculties might be weak, 


(v) the witness might have had inadequate opportumities of seeing the 
original man, or his recollection might be vague or misleading, 
and 


(v) judgment might be paralysed and an illusion produced by the 
common weakness of the human mind for romance, or the 
common desire to side with the majority, or the common 
failing to show off or excel by identrfymg a long-lost person 


RECOGNITION BY FAMILY MEMBERS 


Trite as these observations are, it 1s still obyious that recognition by 
members of the family stands on quite a different footing from recognition 
by friends and outsiders, and the chances of error would certainly be much 
less in the case of the former, as there would be no question of propaganda 
or public opinion to influence their judgment, none certamly of their oppor- 
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tumties of having seen the origmal man being brief or inadequate, though 
their recognition might conceivably be' induced by self-deception or a 
proneness to believe that to be a fact which ‘they wished to believe 


The probability of such delusion or wishful thinking on the part of 
Jyotirmoyee Devi or other near relations was, however, minimised by the 
defendants themselves by their strenuous denial of the existence of a 
rumour that the second Kumar had been still livig, but the learned judge 
was all the same fully alıve to this, and carefully guarded himself against 
supposing that because these relatives thought that the plaintiff was the 
Kumar, that should be sufficient Referring to the atma-partchay and to the 
. achon of the family im accepting the plaintiff as the Kumar, he ın fact 
said that despite the utter dissimilarity theory, the court would still have 
to consider “whether some resemblance aided by the emotions of the women 
had not produced the tick, and wish had not become the father to the 
thought” (Vol 18, p 87, ll 30-32) As he put ıt still more forcefully — 


“The point, however, ıs whether the sister or the children of the 
other sister and her own did in fact recognise him, the plamtıff, 
that day, although he said he was (?) the Kumar, or whether he, 
a Punjabi, was mduced to say that, with knowledge that he was a 
different man, with the mad hope that he, looking different as 
defendants would have it,—or looking similar, 1f I make a case 
for them to reduce the absurdity,—will pass as the second Kumar, 
or whether wish was so much father to the thought that the lady, 
without recognition, hugged the idea and deceived herself” (ibid, 
p 91, 1 41—p 92, 1 4) 


RECOGNITION BY OTHERS 


In regard to the evidence of other recognition witnesses also, the learned 
judge never allowed lumself to forget that mere recognition. was at best a 
matter of opinion, of belief or dis-belief, admitting of honest mistake, which 
might be mduced by a variety of factors The very classification of the 
witnesses which he made (tbid, p 133, ll 37-40), and the way ın which he 
distinguished between one witness and another, or between ome class of 
witnesses and another, show indeed the caution and discrimmation he 
exercised ım accepting this body of oral testimony as evidence of identity 
He expressly stated that the effect of propaganda had to be kept ın mınd 
in estimating this evidence (mbid, p 113, U 35-37), and ın the case of the 
tenant witnesses, as already pointed ont, he did not lose sight of the possi- 
bilty that their evidence might be explicable “by a sense of loyalty to the 


old house, and by a measure of resemblance enough A 
rea T gh to deceive” (sbid, 


JUDGE'S CAUTIOUS APPROACH 


Mr Chaudhur: referred to the case of Adolph Beck 2 
Titals, p 205) before the lower court, as he did Before us Cie ee 
tisk of mistake to which evidence of identity was subject "but this was not 
overlooked by the learned judge at all “I recogmise this risk”, says he 
“despite his (plaintiff's) total dissimilarity, but the witnesses before ine 
had not seen the Kumar casually, but seen or known him as one sees or 
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knows a co-villager, or a fellow citizen m this country, at his home or town 
residence, a fanuhar figure, of a known family and striking appearance, 
on horse-back or tum-tum or, elephant-back in the roads of Jaidebpur or 
streets of Dacca” (2bid, p 145, ll 20-27) 


One or two further quotations will perhaps suffice to show how careful 
indeed the learned judge was to avoid placing the evidence of any of these 
witnesses on a higher basis than ought to be done Thus, for instance, 
referring to P W 908, Kali Mohon Sen (Vol 10, pp 176-187), a retired Deputy 
Magistrate, he says that ‘although he ıs good enough to dispose of the 
utter dissimilarity theory, on a question of identity one would hesitate to 
act on his evidence” (Vol 18, p 151, ll 40-41) Then, again, he quite 
frankly states that he does not think that all the railway servants of 
Jaidebpur or Dacca were competent to give “reassuring evidence’ on the 
question of identity (1b1d, p 153, Il 4-5), just as, of the numerous witnesses 
who came from Dacca town iself—shop-keepers, traders, ordinary bhadialogs, 
and men of position—who had seen the Kumar there esther at the Nalgola 
honse, or in the streets, or at the stables, or in the river as he would take 
a plunge into ıt, or ım the famous annual Janmastamı missil (or .procession) 
of Dacca gomg up and down ın his decorated elephant,—he similarly 
remarks ‘xt will be dangerous to suppose that they are all competent to 
testify on the identity, if that 1s a mice question” (tbid, p 154, Il 39-40), 
though he certainly accepts ther evidence as well as that of the tenant 
witnesses to counter the defence suggestion that the Kumar was an ‘invisible 
aristocrat”? (sbid, p 128, 1 45 and p 130, 1 32—p 131, 1 13), or like Adolph 
Beck, “an obscure man in London casually seen for a day, and then later 
confused with another, looking like him, and equally obscure and common- 
piace” (bid, p 154, I 41-43) 


. 


NOT A VICTIM OF “HYPNOTISM” 

If, then, anything like a fair view is taken of the learned judge’s 
approach to the evidence of recognition, or of his treatment of such evidence, 
1t seems to be impossible to quarrel with his statement that “the best 
proof of identity 1s recognition”, the next best thing being “inference of 
identity from evidence, without recognition” (toed, p 128, H 17-19), and 
yet Mr Chandhur: has thought it fit to cavil at the statement as an ispe 
dixit “entirely opposed to common sense, experience, human psychology 
and the opimion of the highest judicial authorities’! Ponderous words these, 
but if one may borrow again counsel’s owt expression, the view he propounds 
1s “amusing im its childishness’' The recognition which the learned judge 
spoke of and had in view was not the sort of recognition which might be 
explained away by self-deception or by the common gullibility of large 
sections of the public, but recognition which stood the test of scrutiny as 
beg free from all reasonable chance of fraud or error This no doubt 
was an extraordinary case in which persons were claiming to recognise 
a man who had not been seen or heard of for years, and who sprang up 
all on a sudden as if from the dead, and, recognition was imevitably attended 
with more than the usual risks and difficulties, but there 1s no reason to 
suppose that the learned judge was forgetful of these, or let himself fall 
an easy victim to a certain hypnotism,—the last in fact, as ıt was suggested, 
m a process which 1s supposed to have begun with the plamtiff casting 
a spell over Jyotirmoyee Devi and this lady in her turn over the rest of the 
World—Bibhabat: and Satyendra of the one part, and Satbalin1 and Phani 
Banerjee of the other, alone excepted! 
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It ıs misleading to say, as Mr Chandhuri sought to make out, that the 
Jearned judge founded on mere recognition, treating body and mind merely 
as elements which might displace identity, not as a necessary part of the 
evidence of identity Equally futile ıs the other contention that recognition 
of the plamtıff as the second Kumar in the circumstances and at the date 
it 1s said to have taken place could not possibly be free from error or the 
chance of error, however honest the witnesses 


So far, at any rate, as the near relatives are concerned, I should like 
to emphasise once again that supposing even the extremely unlikely event 
.of their bemg ın error m respect of the bodily features, they could not 
possibly have gone wrong in recognising the identity of the mind As Lord 
Chief Justice Cockburn observed in his summing up in the Tichborne 
tral —‘One man may resemble another ‘There have been such instances 
in the world, or imposture would never have been attempted No man 
attempts to personate another who does not more or less resemble him 
(a fact, by the way, which the propounders of the “utter dissimilarity” 
theory completely forgot) But no two men were alike with If there 
could be two alike, to begin with, the mind and memory would very soon 
cease to be the same, for since the Creation no two lives were ever the same, 
and therefore no two men were ever the same” 


RELATIONS WHO RECOGNISED 


In the Tichborne trial all the members of the family except the mother 
were at one ın denying the identity of the claimant, and the mother herself, 
1f she was not the victim of an insane delusion, was still obsessed with a 
belief as to the survival of her son from which she was determined not to 
be shaken by any consideration, however strong Here on the other hand ıt 
was all different In this case all the relations, except only a few, gave 
evidence supporting the identity of the plamtsff, of which the learned judge 
gives a list (Vol 18, pp 142-143), including two sisters and one brother 
ot Ram Bilasmom, three sons of Rani Satyabhama’s brother, a step-son and 
a cousin of Kripamoyee Devi (sister of Raja Rajendra Narayan Roy), a son 
of Indumoyee Devi, two sons-in-law of Jyotirmoyee Devi, and a mother’s 

‘ sister of Phani Bhusan Banerjee, not to mention more distant relations 
They even included a first cousin of the second Ram herself, Pura Sundar 
Devi (Vol 4, pp 206-217), and a maternal aunt, Sarojin1 Dev, PW 1026 
(Vol 12, pp 28-38), bemg the daughte: and the surviving widow respectively 
of Pratap Narayan Mukherjee, a maternal uncle of Bibhabati Devi Among 
the exceptions was another cousin of the second Ram, Sukumar: Devi, ahas 
Alta Devi, DW 280 (Vol 15, pp 269-279), daughter of Pratap Narayan’s 
brother Ram Narayan Mukherjee, who had seen the Kumar when she was 
barely 15, but her denial of the plamtıff, as the learned judge poimts out, 
went perilously near admission (Vol 18, p 180, ll 12-14) The other rela- 
tions who would not recognise the plaintiff were the second Ram herself, 
and from her side, her brother Satyendra and her consin Shyamadas 
Banerjee (Vol 1, pp 255-278), while from the Kumar’s side, these were 
DW 92, Phan Bhusan Banerjee (Vol 14, pp 104-228), tus sister Sarbalnı 


Devi (Vol 3, pp 436-472) and the Chota Ram, DW 94, Ananda Kumar 
Devi (Vol 14, pp 19-95) 


Very nghtly does the learned judge comment on the fact that there 
waS no other witness from Uttarpara from among the second Ram’s own 
people „her two other maternal aunts, the widows of Suryya Narain and 

x 
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Ram Narain Mukherjee, were still living (Vol 12, p 281, Il 38-39, Sursya- 
narain’s widow alive), but they were not called by the defendants (Io! 18, 
p 180, Il 11-12 and 15-16) 


Tarinmoyee Devi, the youngest sister of the Kumar, was cited by the 
defendants but not called, neither was she examined as a witness for the 
plamtiff, but ıt 1s idle to pretend that she repudiated the plamtiff, or that 
her husband Broyolal issned a notice declaring that the plaintiff was an 
impostor, as was suggested to PW 5, Suresh Chandra Mukherjee in cross- 
examination (Vol 4, p 68, il 38-39) It was the defence case from the 
beginning that the plamtiif was being sponsored by all the sisters, the 
defendant No 4, Ananda Kumar Devi, actually stating in her pleading that 
the sisters and the sisters’ sons had set up the plamtff as the second 
Kumar (Vol 1, p 187, ll 36-40) Brojolal, ıt will be remembered, was 
actually writing to Jyotirmoyee Dey on the 27th May, 1921, asking her to 
come to Dacca once with the “Kumar” (Ex 45, Vol II, p 312), which 
certamly does not look lke his treating the plamtiff as an impostor The 
learned judge has dealt with the matter fully, and I need not repeat Ins 
observations (Vol 18, p 182, | 18—p 183, 1 17) 


It 1s also a significant fact to which the learned judge calls attention that 
to support their denial of the plaimtiff’s identity, the defendants were practi- 
cally unable to produce a single mdependent disinterested man of position 
who had known the Kumar in hfe, still remembered him and could not 
possibly make a mistake (ibid, p 180, 1 16-20), though one should have 
expected a stream of such witnesses to come forward if the plawtiff was 
not really the second Kumar Unlike the claimant to the Tichborne estate, 
the plaintiff here kept himself open and accessible to all, no prior appoint- 
ment bemg necessary for an interview with him he was freely mung with 
people, attending parties and functions, and in fact mmyiting and challenging 
recognition all round without restraint, and yet while the evidence from 
the plaintiff’s side came flooding m till the tide had to be checked by a 
voluntary effort, the defendants, on the other hand, found themselves almost 
landed high and dry on barren sands of half-truths and untruths 


LACK OF INDEPENDENT WITNESSES ON DEFENDANTS’ SIDE 


Hard as ıt ıs to believe, learned counsel for the defendants actually tried 
to lay the blame at the door of the trial judge for this hopeless failure on 
the part of his chents to offer independent evidence ın support of their case 
He solemnly suggested that the judge permitted the defence witnesses 
to be subjected to “gross and baseless allegations of drunkenness, 1llıcıt 
amour and sodomy” to which no respectable person would willingly expose 
himself, and that ıt was partly for this reason that witnesses kept away from 
the box, it bemmg almost certam that the judge would afford them no protec- 
tion against such insulting cross-examination All that I can say ıs that no 
viler or more unfounded accusation could be made from the Bar agamst the 
Bench, and I am amazed that counsel of the position of Mr Chaudhuri should 
have forgotten himself to this extent It does uot appear that this fear of 
insult in the witness box had kept back a sıngle individual among the numerous 
witnesses whom the defendants actually called at the trial A counsel who 
uses slander and vituperation of the judge as a weapon to defend his chents 
onl; betrays the weakness of the cause he 1s out to support 


The few mdependent respectable witnesses whom the defendants have 
called, hke, for mstance, Lt-Col Pulley, DW 1 (Vol 5, pp 124-150), J T 
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Rankin, ICS (retired), DW 2 (Vol 12, pp 81-99), K C De, ICS. 
(retred), DW 52 (Vol 13, pp 103-125) and J N Gupta, ICS (retred), 
(Vol 13, pp 27-30), give evidence which 1s really valueless on the question. 
of identity 


ELEMENTS IN REAL RECOGNITION 


In weighing the evidence of identity given by the plaintiff’s witnesses of 
recognition as agaist that of non-identity coming from the other side, it 
should not be forgotten that the important thing to keep m view 1s not merely 
what opportumties the witnesses had of acquamting themselves with the 
second Kumar before his disappearance, but also to what extent they made 
themselves competent by observation and association to form a judgment 
about the plamtiff himself, but 1f I am not mistaken, this 1s a consideration 
which learned counsel for the defendants somewhat appeared to overlook 
Otherwise he would not have complamed that there was no “spontaneity”? n 
the recognition on the part of the plamttff’s witnesses Real recognition, 
according to him, is a kind of imstinctrve impression made upon the mind 
through a perception of identity, whereas an inference from a comparison of 
common points or other facts 1s not recognition, but the result of an exercise 
ın observation and mental argument If, therefore, ın a giver case the first 
has to depend for 1ts acceptability on the second, then it has no independent 
value at all and may well be put on one side The learned judge, he says, 
does not consider whether the recogmition spoken of by the witnesses was 
real recognition ım this sense based on mere impression, or an inference of 
identity from other data It seems to me that this 1s no more than an 
objection to the classification of the evidence, not to its acceptance, and I 
should have thought that recognition when ıt was founded on reflection 
and judgment possessed a much higher value than mere casual impression 
from physical appearance The circumstance which according to learned 
counsel constitutes an element of weakness helps in my opinion only to 
place the evidence on a surer and stronger basis Several of, plaintiff’s 
witnesses, ıt will be seen, not all, say that their first inclination was to 
treat the plaintiff as an impostor, but though they came as unbelievers, they 
stayed to be converted, a fact which certainly goes to lend an added assur- 
ance to their opinion There were others of course with whom recognition 
was of an instant character 


Mr Chaudhur forgets that it ıs such “spontaneous” recognition which 
in fact 1s more liable to error, however honest ıt may be, and that 1s why, 
as I have pointed out before, the learned judge put before himself the 
question—Is the plaintiff really the same man, despite any superficial physical 
resemblance ? 


If 'bpontaneous recognition is thus not always a very safe ground for 
deducing identity, “spontaneity” of non-recogmition must be even less re- 
assuring as evidence of non-identity, and it will im fact be utterly worthless 
when such evidence comes from persons who had only casual opportunities 
of observing the man whose identity they were disputing 


“SPONTANEITY” OF RECOGNITION AND OF NON-RECOGNITION 


It ıs this fact mdeed which to a large extent robs the so-called mde- 
pendent evidence on the defendants’ side of all value Take, for instance, 
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DW 1, It-Col Pulley (Vol 5, pp 124-150), whose position as an ADC 
to the Lıentenant Governor might be supposed to carry weight and authority, 
but as the learned judge poimts ont, the witness himself shows how limited 
was lus contact with the second Kumar, if he had any contact with lim at 
all Mı Chandhuri said that the judge’s finding about the witness was 
“extraordinary”, because he took the charitable view that the latter must 
have unwittingly allowed tuimself to be misled by the defendants’ advisers, 
but the only other alternative would be to say that he was a deliberate 
perjurer I may say that I fully accept the learned jndge’s criticism of this 
evidence, and hold ıt as absolutely valueless on the question of identity 
(Vol 18, p 164, 1 38—p 167, 1 2) 


Take, again, J N Gupta, ICS (retired) (Vol 13, pp 27-30), about 
whose respectability there could be no question, but he saw the second Kumar 
together with his brothers only once in 1908 when a friend took him ont on 
a shoot with them, and they were all ın shikar dress, and he saw the 
plaintiff in 1925 when he had only “one or two minutes” talk with nm 
(ibid, p 29, 1 11-12) As a witness of non-identity, he was obviously useless, 
even 1f no importance be attached to his off-hand opinion that the plaintiff 
had “some general similarity’? with the Kumar he had seen before (tbid, 
p 29, ll 18-19) The learned judge, I hold, took an entirely correct view 
of his evidence (Vol 18, p 167, Il 3-22) 


I do not find it necessary to refer to the other defence witnesses coming 
within this category suffice it to say that I fully agree with the learned 
judge ın his observations regarding their evidence, which I may add are 
characterised by the utmost fairness 


As regards witnesses like J T Rankin (Vol 12, pp 81-99), or H C F 
Meyer (Vol 3, pp 335-369), or Mrs Meyer (Vol 3, pp 372-373), or Sarada 
Prasanna Ghose (Vol 2, pp 272-293), persons who undoubtedly had seen 
and known the second Kumar, the learned judge has given his reasons fully 
why he ıs still unable to accept their evidence on the question of identity, 
and I deem it enough to state that I entirely concur with him, notwithstanding 
Mr Chaudhuri’s criticisms (Vol 18, p 177, | 41—p 179, 1 22, p 170, | 4— 
$ 171, 1 8, p 171, U 9-34 and p 176, | 12—p 177, l 40) 


DENIAL OF IDENTITY BY SECOND RANI 


It 1s perhaps, however, necessary to say a few words regarding the demal 
of identity by the second Ram, who cannot certainly be dismissed as an 
incompetent witness on the point, having had passed seven years of married 
life, 1f not of married bliss, with the second Kumar She doubtless had an 
opportunity of forming an 1dea about his physical appearance, and might be 
expected to be able to recognise her husband 1f she saw him after an absence 
of even 15 jears, though, curiously enough, but perhaps not unnaturally, 
she failed to recognise him in an admitted photograph of his (Ex XL, Photo 
Album, Vol III, p 2), said to have been taken at the age of 14 (Vol 12, 
b 294, Il 12-14 and p 312, Il 11-14),—a fact, by the way, which the learned 
Judge finds it necessary to notice ın order to refute Mr Chaudhun’s con- 
tention that one ought to be able to see at a glance the same individual in 
several photos taken at different periods of his lıfe, whether one did or did 
not know the man all through (Vol 18, p 127, | 46—p 128, 1 1) But so 
far as the plaintiff was concerned, ıt was impossible for the second Rani 
to approach the question of his identity with an open mind nightly or 
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wrongly, as she makes it perfectly clear ın her evidence, she had committed 
herself irrevocably to the position that her husband had died and his body 
had been cremated at Darjeeling, and she could not but regard any other 
person claiming to be the second Kumar as an impostor, however over- 
powering the physical resemblance might be between the two 


She had seen the plaimtiff ın court on the day her deposition commenced, 
and when she was asked ın cross-examination if she had particularly noticed 
at the time the features of the face—nose, eyes, eye-brows, lips and ears— 
she gave a characteristic answer “I noticed them, not with the dea of 
finding out whether they are itke Mejo Kumars, but with the idea of finding 
out what they are like in hım (plaimtrff)” (Vol 12, p 294, 1 29—p 295, 1 5) 


She had seen the plaintiff also at other places—on the first few occasions 
from the portico of her house ın Lansdowne Road some three years after 
his arrival, as he drove past ın a phaeton with Budhu seated by him (rid, 
p 264, l 23—p 265, l 11), and later several times, near the Victora 
Memorial on the madan and im the Strand near the Eden Gardens (bid, 
p 268,1 32—p 269,1 22) She saw him again in November, 1934, in College 
Square as she was passing along, when the plaintiff’s car happened to drive 
up alongside hers owing to a traffic hold-up (:bid, p 214, ll 31-37) She had, 
however, never heard the plaintiff speak, nor spoken to hım (sbid, p 294, 
Wl 27-28) At the Victoria Memorial she had “the best look” at the plaintiff, 
as the plaintiff had also a “keen” look at her, the wheels of her landau 
almost touching those of the plamtiff’s phaeton (rbd, p 269, I 16-22) 


These chance encounters between the second Ram and the plaintiff, if 
they were a fact, might doubtless be supposed to have given her sufficient 
opportunities of recognition or non-recognition, as on her own statement the 
plaintiff had never tried to Inde hus face (bid, p 270, I 4-7), but then she 
never felt the necessity of seeimg the plamtiff with a view to resolying any 
doubt ın her mind as to his identity 


ALREADY COMMITTED 


She ın fact made her position quite clear to her husband’s mother’s 
sister, Sudhangshu Bala Devi, one of the plaintiff's witnesses of identity 
(Vol 2, pp 230-248) Admittedly, this lady paid the second Ram a visit 
at her house in Lansdowne Road in order to request her to “see the plaintiff 
once” and satisfy herself personally, but what was the second Ranr’s reply ? 
“What shall I do on seemg hun? I have heard from my brother and from 
others that he 1s not the same man, he 1s a Punjabee He has come in the 
guise of a sadhu only for the purpose of getting hold of the Raj Estate” 
(sbid, p 233, Il 22-27) Bıbhabatı herself gives a not very different account 
of the interview in her examunation-in-clief According to her, Sndhangsu 
Bala said “Thıs sadhu who was come—why don’t you see him once?” She 
replied “If ıt were necessary to see him, would I want til she spoke ?” 
She added “Besıdes that, I have seen hım” Sudhangsu Bala was herself 
a widow, and knew her lot, and knowing that, how could she possibly make 
such a request? (Vol 12, p 214, Wl 21-28) ‘There les the kev to her 
whole attitude in the matter of recognition or non-recogmtion What should 
She do on seemg the plaintiff? 


It ıs no wonder that when Ram Satyabhama Devi sent her a registered 
letter on the 2ist July, 1922, imploring her “with all affection” to come 
to Dacca and "reveal the truth” for herself (Ex 58, Vol II, pp 431-432), 


RANI SATYABHAMA’S RECOGNITION 387 


the second Rani refused to accept the letter,—giving it as her explanation 
that “the registered post frightened her”, and she feared that this might 
be a move on the part of the old lady who had been keeping the plaintifl 
m her house to obtaim a “receipt” from her, whatever that might mean! 
(Vol 12 p 219, I 18-22) PW 937, Abimash Chandra Mukherjee, an 
employee of Rani Satyabhama, proves that he had written the letter under 
her mstructions (Vol 10, p 293, Il 41-43) 


After all this, one does not know 1f any importance whatever can attach 
to Bibhabati’s denial of the plaintiff’s identity to her the question was not 
an open one at all, and not only did she not have any use for investigating 
the matter for herself, but she studiously abstained from all enquiry she 
had met the plamtiff several times here and there, but the meetings were 
“accidental”? and not of her seeking (Vol 12, p 270,1 38 and p 271, ll 4-5), 
and 1f she had a view of the face on such occasions, at close quarters or 
otherwise, 1t awakened im her no desire, not even a curiosity, to see whether 
it bore a resemblance to that of her husband Conduct like this would 
doubtless be just as one should expect of a Hindu lady who knew of a 
certainty that her husband was dead, but then ıt would 10b her statement 
that the plamtiff was not her husband of any independent value which it 
might otherwise be supposed to possess, and im any case ıt could not 
outweigh the positive testimony of the sister or the grandmother or other 
members of the family who affirmed and were ın a position to affirm the 
identity of their long-lost relation, not only from what they had seen of the 
bodily features, but from the opportunities they had of examiming the mind 
in the intimate intercourse of family lfe 


DENIAL OF RANI SATYABHAMA DEVI’S RECOGNITION 


The second Ram went the length of denying that Rani Satyabhama Devi 
had accepted the plaintiff “I don’t believe that she had accepted the 
plaintiff as her second grandson” (Vol 12, p 266, ll 13-14) She had of 
course made no enquiries of the old Ram herself, but heard about it from 
people coming from Jaidebpur (:bid, p 266, l 23-28), she was repeatedly 
asked if she had found the necessity of enquiring from her direct, but would 
not give a straight answer (tbid, p 266, ll 29-35), finally adding, somewhat 
inconsistently ‘For I knew ıf I sent to her, I would not get her real 
opinion” (ibid, 1 36) she knew that “those who were setting up the 
plaintiff had great influence over the Ram and she could never rise above 
that imfluence” (cbid, p 267, HW 3-4) She actually suggested that Rant 
Satyabhama Devi was herself unwilling to come to Dacca to hive with the 
plaintiff ın the same house, but had been forced to do so by Jyotirmoyee 
Devi and the sister's sons, though all this was hearsay (ibid, p 267, Il” 32-33) 


like her counsel, Bibhabati Devi really took up an impossible position 
regarding this matter ‘There can be no doubt that Rani Satyabhama Devi 
had for a fact accepted the plamtıff as her grandson, admitting him into the 
mtimacies of her family as such, and the defendants knew it as well, 
otherwise they should not have been at so much pains to establish that the 
old lady was in her dotage, suffermg from mpare eye-sight and otherwise 
incapable of forming an independent judgment, as Bibhabat: herself sought 
to make out (bid, p 267, Il 19-21 and p 282, WI 17-25) The reason why 
the latter was still struggling hard to deny ths fact is not far to seek 
She knew that no lady of position and respectability would live im the same 
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house with a stranger she would not do such a thing herself even at her 
brother’s request, and could not conceive of her mother or grand-mother 
doing so either (bid, p 267, 1 36—p 268, 1 4) 


That 1s why she began first with a false denial, and then with a qualified 
statement—‘I know very well that she (Rami Satyabhama) did not altogether 
accept the plaintiff as the second Kumar, but had her suspicion” (sbid, p 267, 
U 26-27), and an attempt, equally false, to find an explanation for the fact 
of acceptance She had not the courage to impute dishonesty to the Ram 
“Then you are not imputing dishonesty to her—not saying that she was 
falsely and dishonestly accepting the plaintiff?’’—"I don’t want to say that’? 
(bid, p 283, I 37-39) 


RANI SATYABHAMA DEVI’S LETTER TO COLLECTOR 


Bibhabati admits that when Ram Satyabhama accepted the plaintiff, the 
other side began to say that she had lost her eye-sight and her faculties (bid, 
p 282, 1) 17-19), and ıt appears that because of such talk the Ram: got her 
vision tested by Lt Col M McKelvie, IMS, Civil Surgeon of Dacca, on 
the 20th July, 1922, who certified that for her age (said to be about 90) her 
vision was good and she was able to count the test dots and recognise faces 
(Ex 74, Vol II, p 427) On the 29th July following she also wrote to the 
Collector of the District, J G Drummond, asking for an enquiry into the 
plaintiff's identity ın imploring terms, and im this letter (Ex 274, Vol II, 
Pp 428-430) she said that to make sure that m her old age there was no 
defect in her vision and her eyes had not deceived her, she had got herself 
examined by the Civil Surgeon Her recognition of her grand-son, she mam- 
tamed, could not, therefore, be an illusion, and lest there should be still any 
suspicion about it, she asked that Mrs Drummond might “kindly condescend” 
to come over to her place once and see her herself and report to him abont 
her physical condition (bid, p 430, 1l 4-12) 


The original letter was called for by the plaintiff by a petition dated the 
6th September, 1934 (Vol 10, p 123, 1 28—p 124, 1 16), but it was not forth- 
coming, and a true copy was accordingly proved by P W 959, Bibhuti, ahas 
Chandra Sekhar Banerjee, son-in-law of Jyotirmoyee Devi (Vol 11, $ 34, 
HL 3-10), cross-examination on the pomt bemg declmed Bibhabat, although 
she did not pretend to have any knowledge about this letter, had still no 
difficulty ın suggesting that ıt could not have been written by Rani Satyabhama 
herself, but must have been caused to be sent by “those behind her” (Vol 12, 
p 283, ll 25-26), by which she meant Jyotirmoyee and her sons and the sons 
of Indumoyee (bid, p 282, U 6-7) That was also the suggestion of her 


that the letter might not have been actually sent to Drummond there 1s 
Bibhuti’s unequivocal statement that the copy produced was a correct copy of 
“the letter sent by Satyabhama Devi to the Collector”, and as already pomted 
out, there was no cross-examimation of the witness Apart from the medical 
certificate, there was reliable oral evidence on the plaintiff's side tegatrding 
the Rants: faculties and eye-sight, and I see no reason to disagree with the 
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trial judge ın his estimate of this evidence, or, I may add, in his conclusions on 
the whole question of Ram Satyabhama’s conduct (Vol 18, pp 116-119 and 
pp 181-182) 


NATURE AND CHARACTER OF PLAINTIFF'S EVIDENCE OF 
RECOGNITION 


I do not think ıt necessary, and it would in fact be wearisome, to deal 
individually with each of the numerous witnesses who have been exammed 
on the one side or the other on the question of recognition, and deem it 
enough to state that in my opinion the defendants have wholly failed to 
shake or displace the evidence which the plaintiff has adduced in support 
of his case on this head I am not prepared to sweep aside this strong body 
of respectable and reputable testimony, and to hold, as Mr Chandhuri invites 
us to do, that it ıs either perjured or mistaken evidence Men of standing 
and position, unconnected with the family and with no ulterior interest to 
serve, who had seen the Kumar in life, and also the plaintiff, and might be 
trusted to have been able to form a competent judgment, hard-headed men 
not shown to be given to romancing or liable as to be swept off their feet by 
false propaganda or pre-conceived notions, have all come forward to give 
evidence ın favour of the plaintiff, and they cannot be summarily dismissed 
either as a set of knaves or as a set of fools n the clutches of a knave 
Nor 1s 1t possible to dispose of the whole body of relatives and kinsmen— 
sister, sister-in-law, sisters’ sons, grand-mother, mother’s sisters, mother’s 
brother, cousins, wife’s cousin and wife’s mother’s sister, not to mention 
others more distantly connected—by saying that they had all entered, or been 
led to enter, into a gigantic conspiracy to compass the moral and financial 
rum of a daughter-in-law of the house agamst whom they bore no grudge or 
spite, by mvading the sanctity of her widowed life on the one hand and 
depriving her of her estate on the other 


CONTRAST WITH DEFENCE EVIDENCE 


No one will, and the learned judge does not, for a moment pretend that 
the same degree of value attaches to the testimony of each witness, or class 
of witnesses, on the plaintiff’s side, but m vivid contrast to the whole mass 
of the plaintiff's evidence stands on the one hand the body of defence witnesses 
who pledged themselves with thoughtless complacency to the theory of “utter 
dissimilanty”, and on the other, the small group of disimterested and 
tespectable persons produced by the defendants, who on their own showing 
proved their utter incompetence to speak to identity with any assurance,— 
with just a few thrown in, who, though competent, could not yet be trusted 
to give unbiassed, or wholly unbiassed, evidence 


DEFENCE THEORY OF “UTTER DISSIMILARITY” 


This alleged absence of any likeness between the plaintiff and the second 
Kumar to which witness after witness was speaking, parrot-like, on the 
defendants’ side must doubtless have been an utter fiction, resorted to, it 
seems, only to discount the plamtiff’s story as to his having been suspected, 
1f not recognised, to be the second Kumar while at Buckland Bund, a story 
which might be supposed to lend support to the rumour so strongly relied 
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on by the plaintiff, and equally stontly denied by the defendants, that the 
Kumar was living 


A MERE FICTION TO DISCOUNT STORY OF RUMOUR 


The rumour, as 1s obvious and as the learned judge himself poimts out, 
could not prove the truth of its contents (Vol 18, p 49, ll 38-39 and 
51, ll 7-8), and ıt could no more establish identity than prove that the 
body of the Kumar had not been cremated All the same, the existence of 
the rumour was itself a fact of which the relevancy could not be questioned 
as tending to explain a relevant fact, and it was certainly capable of being 
proved, as ın fact ıt was proved by hundreds of witnesses on the plaintuff’s 
side speaking to ıt, witnesses whose evidence on the point the learned judge 
has accepted (bid, p 51, I 30-33) and I also see no reason to reject The 
plaintiff's case on this point certainly receives strong support from a document 
on which the defendants themselves rely (Ex Z(33), Vol II, pp 175-176), 
Ram Satyabhama Devi’s letter to the Maharajadhiraj of Burdwan of the 
3rd September, 1917, ın which she expressly referred to a rumour said to 
have been current im various parts of Bengal to the effect that her second 
grand-son had been rescued by sannyasis from the cremation ground at 
Darjeeling, and was still living as a recluse with them It is not impossible, 
but difficult to believe, that such a rumour could have started all on a sudden 
8 years after the supposed death of the Kumar, or that any credence could 
have been attached to ıt by the Kumar’s people to the extent of making 
the head of the family write to the Maharajadhiray of Burdwan, unless there 
had been a similar rumour or rumours from before To my mund the letter 
undoubtedly furnishes an additional ground for accepting the positive 
testimony of the plamtiff’s witnesses who spoke of rumours from 1909 


To discredit the plaintiff’s story, Mr Chaudhuri referred to the lack of 
consistency in the evidence regarding the form or contents of the tumour, but 
it 1s common knowledge that a rumour, though it may arise from facts, hardly 
ever conforms thereto, and it is its characteristic to be assuming different 
shapes at different times as ın every ear it spreads, on every tongue it grows 
The varying forms which the witnesses give to the rumour as they heard it 


seem only to confirm the truth of their testimony that the rumour existed 
as a fact 


touching the visit of the moum sannyası to Jaidebpur in 1917 This visit 
which was spoken to by Jyotirmoyee Devi (Vol 8, b 294,1 36—p 295, 1 2) 
1s admitted by the defendants, and they Say m fact that this was the genesis 
of the rumour which led to the writing by Ram Satyabhama of her letter to 
the Maharajadhiray of Burdwan Mr Chaudhuri asked 


“Q —Did you all say that the moun Sannyast who had come was very 


much like the second Kumar in appearance?” (ab 339 
n 20-21) cee AE 


Jyotirmoyee’s answer was of course an emphatic no, but why should she or 
any other member of the family have been at all eager to fasten upon this 
mute ascetic as their long-lost relation, uni 


ess a rumour had already lad 
re Fi of a hope m their mind that the second Kumar might be still 
ving 
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One shonid have ımagıned, as the learned judge pomts out (Vol 18, 
p 67, U 34-37), that the defendants would concede the rumour, and concede 
also a superficial resemblance between the plaintiff and the Kumar, ım order 
to get a background for the supposed action of Jyotirmoyee Devi in running 
an impostor to play the role of her second brother, but the fact remains, 
they fought shy of either, even as falsehood fights shy of truth, its greatest 
enemy 


AN ABSURD EXPLANATION 


It ıs not to be supposed that the defendants did not realise the absurdity 
ivolved m this attempt to deny the least trace of similarity between the 
plaintiff and the second Kumar, and one can easily understand, therefore, 
why learned counsel on their behalf should have tried to avoid committing 
himself to a definite case on the point, until, pressed by the court, he could 
do so no longer, and ultimately had to find himself fixed on the horns of a 
dilemma 


As early as the 8th January, 1934, learned counsel for the plaintiff ın fact 
enquired, in view of the variation ın the cross-examination from after PW 5, 
Suresh Chandra Mukherjee (Vol 4, pp 44-54), whether the defendants still 
maintamed that the plamtif was totally dissimilar in appearance to the 
second Kumar Mr Chaudhuri’s reply was that his case was in the written 
statements, and that he would state ıt more fully ın his opemmng (vide Order 
No 500 dated 8-1-34, Vol 1, p 32) Nothing, however, was to be found in 
the pleadings, and ıt appears that the tral court had to elicit ıt from counsel 
by a specific question in the course of his opening ‘The learned judge took 
it down in Mr Chaudhuri’s own words as he put it then 


“They are not so utterly different that any body who says that they 
are the same necessarily gave false evidence”— 


a remarkable toning down of the case put to the plaintiff’s witnesses (Vol 18, 
p 132, U 3-28) 


Before us Mr, Chaudhuri repeated his first formula of total dissimilarity, 
but when ıt was pomted ont to him that the more he emphasised the 
dissimilarity, even after the plaintiff had stripped himself of his ashes and 
his beard, the more the difficulties he created for himself, he tried to explain, 
to pnt it again ın his own words, that all that he wanted to say was that to 
those who knew the second Kumar intimately, the plaintiff was utterly 
dissimilar, that ıs to say, taking the features and the conglomeration of 
features gomg to make the face, the two faces were utterly different, but he 
added that there was yet sufficient resemblance which might deceive the 
ordinary person who did not know the Kumar intimately or was not an 
accurate observer In other words, he said, to those who knew the Kumar 
intimately deception should not be possible, but those who knew him distantly 
might be deceived 


CONTRADICTED BY DEFENDANTS’ PLEADINGS AND EVIDENCE 


This was as near an admission of similarity as counsel could induce himself 
to go, though ıt was not quite the same thing as saying that there was 
sufficient similarity, but that ıt was not such as could mislead the intimate 
relations But the admission such as ıt was went directly against the case 
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made by his clients ın their written statements, and agaımst the evidence of 
Bibhabati Devi herself, not to speak of the numerous other witnesses, 
strangers or relations, who had vied with one another ın disavowig even a 
remote resemblance In paragraph 21 of her written statement (Vol 1, 
$ 177) Bibhabat: Devi m fact’ averred as “absolutely false” that “many 
people recognised and many others guessed the plaintiff as the second Kumar 
while he was staying on the Buckland Bund, (and) that the relations of the 
plaintiff and the local zemindars were convinced of his identity and pressed 
him to declare as such” The Chota Ranı, Ananda Kumari Devi, too, m 
paragraph 6 of her written statement (tbid, p 186) made a simular denial of 
the alleged recognition of the plaintiff by tenants and relations alike In her 
evidence Bibhabati Devi was not content with saying, after taking (at her own 
counsel’s request) “a good look” at the plaintiff, that he was not the man 
who was her husband (Vol 12, p 196, ll 14-16), but was positive that no one 
could possibly mistake the one for the other 1 


“Q—If anybody says that as between the second Kumar and the 
plaintiff there ıs not such difference that a man cannot mistake 
one for the other, would you agree? 


A—No That would not be at all true 


Q —If anybody says that they look like twins, would you agree? ' 

A—Oh no, on no account 

Q —Or if anybody says that the sight of the plaintiff reminds one of 
the second Kumar? 

A —I would not agree at all 

Q —You say then there is no resemblance between the two? 

A —None in my eyes None that I can see 

Q—If any man, however respectable, says that there 1s resemblance 
between the two striking, would you beheve him? 

A —Not in the least 


Q —If anybody says there ıs resemblance between the two? 
A —I would say there 1s none” (bid, p 285, 1 29—p 286, 1 8) 


She was reminded about the evidence given by J T Rankin, DW 2, 
one of her own witnesses who had specially come ont from England to depose 
in the case, but who unfortunately did not survive to read and sign his 
deposition as recorded by the court Witness was asked 1f he would pledge 
his oath that those had come and identified the plamtiff as the second Kumar 
necessarily gave false evidence, and his answer was 


“If a person said he might be looking like the second Kumar, he might 
be telling the truth for aught I know” (Vol 12, p 84, U 13-17), 
—an honest admission no doubt, enough to rule hım ont as a witness of 


non-identity, but which Bibhabat: was not prepared to accept as correct 
evidence 


“Q—Do you agree or disagree with Mr Raniun’s testimony that 1f 
witnesses have come and sworn to a striking resemblance between 


the Kumar and the plaintiff, you can 
untruthful ? P y not call such witnesses 


(Objected to Allowed Witness asks that th í 
explamed and she asks it twice ) aoe er ala 
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Q—Do you say that these witnesses are untruthful? 

A—Either untruthful or mistaken—they had lost their memory of 
the Kumar during this lapse of tıme” (Vol 12, p 288, 1 35— 
p 289, 1 5) 


CONCESSION OF SLIGHT SIMILIARITY IN ARGUMENT~—AS INSINCERE 
AS UNMERITORIOUS 


The slight concession of similarity which learned counsel had found 1t 
necessary to make in his opening was thus unceremoniously jettisoned by 


' Is own chent im her evidence It was a concession which had really no 


n 


. 


content in it, and I am not at all sure that counsel believed ın ıt himself 
Pressed by the court, he could not of course help stating his case, but in so 
doing, as he explamed to us, he took particular care to use the words of 
Lord Chief Justice Cockburn, not his own, adding with astonishing frankness, 


: af I am quoting him anght, that he was not gomg to give the learned judge 
: ın the mofussi] anything to catch hold of—for, ‘xf you made an admission, 


it would be only tied round your neck and you could not get away from 1t”! 
The object thus was not to make a statement he meant to stand by, but to 
avoid making one which he might not be able to get ont of! Whatever one 
might think of this exhibition of unconcealed contempt for the mofussıl court, 


` there seems little reason to doubt that learned counsel must have felt that 


an admission of some resemblance, however slight, would be a halter round 
the neck which would strangle his clients 


In point of fact ıt ıs not the admission, but the theory of utter dissimi- 
lanty the absurdity of which it was sought to mitigate by the admission, 
that must prove the death of the defendants’ case Say what Mr Chaudhur: 
might, that was the fable with which hus clients had started—no resemblance 
whatever ın any respect, and this the plaintiff stripped bare of all its false- 
hoods one by one by his evidence, the so-called admission which afterwards 
came to be made as to pomts of superficial similarity calculated to deceive, 
being as msincere as ıt was wnmeritorious 


Mr Chaudhuri wanted to say that he had all along admitted such super- 
ficial symilarity between the plaintiff and the second Kumar, but according 
to hım, the resemblance did not extend beyond the possession by both of a 
“fairish complexion” and “brownish hair”, xf not also of eyes which were 
“not black”, and he was apparently relying on the casual statements of a 
few of his witnesses mentionmg one or more of such common features This 
however, certainly fell far short of a case of similarity, superficial or otherwise, 
such as might tend to deceive anybody, stranger or relation Neither 
Mr Chandhun nor any of tus witnesses would admit a likeness of face or 
general appearance on any account, and ıt 1s difficult ın these circumstances 
to see how mere light complexion or brown hair or light blue 
eyes, or all of these ın combination, might produce any suspicion of 
resemblance so as to cause one person to be mistaken for the other None 
of the witnesses who spoke to these characteristics said im fact that they 
had been misled thereby into beleving that the plamtiff was the second 
Kumar, but they mamtamed on the other hand, equally with other witnesses, 
that the two were wholly unlike each other 


DEFENCE EVIDENCE—A FEW TYPICAL SAMPLES 


Thus, to give a typical imstance, Jagadish Chandra Chowdhury (Vol 2, 
Pp 72-112), a defence witness examined on commission, who had been a 
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member of the Bhowal Talukdar and Proja Samity for about two months and 
then left st, as he says, because he realised that the plaintiff was an impostor 
(ibid, p 73,1 32—p 74,1 21), stated ın cross-examimation that the first day 
he met the plamtiff, the only similarity he noticed between his appearance 
and that of the second Kumar was the fair complexion (bid, p 84, Ul 19-37), 
but was careful to add‘ “I particularly marked the face which did not tally 
at all? (sbtd, p 85, Il 2-3) 


Another commission witness, Sarada Prosanna Ghosh (Vol 2, pp 272-293), 
who admittedly had known the second Kumar very intimately, said nothing 
about complexion or any other peculiarity, but stated generally that he had 
noticed no similarity between the features of the second Kumar and those of 
the plaintiff (bid, p 274, U 14-16), a statement which he repeated in cross- 
examination with even greater emphasis, saying “I saw that there was no 
similarity of features ın the least” (bid, p 287, 1 23) This ıs the witness 
who, as the Wards Deputy Collector, had gone through the “telegram of 
death” from Darjeeling (sbid, p 283, Hl 34-35), and had also come to know 
of the second Kumar’s death as soon as Bara Kumar had received the 
telegram (bid, p 280, Il 33-35), and yet could not check his curiosity to go 
and see the sadhu who was claiming to be the second Kumar in order to 
make sure whether he was really so (sbid, p 286, Il 2-3),—pretending no 
doubt that he did so “with a judicial frame of mind” (1bıd, p 286, Il 6-7), 
having been “neither convinced nor unconvinced”? about the death of the 
second Kumar! (ibid, p 286, 1 14) 


Some commission witnesses in fact specifically denied any likeness m 
respect of complexion or hair or eyes Thus, for instance, Atul Prosad Roy 
Chowdhury (Vol 3, pp 22-69), on being asked about the distinguishing 
features in the appearances of the plaintiff and the second Kumar, gave the 
ponts of difference thus 


“The hair of the second Kumar was brown and the plazntiff’s hair 1s 
black Eyes of the second Kumar were fairly large and long-drawn, 
with a “blush tint” ike that of Europeans, and the plaimtiff’s eyes 
are small, roundish and somewhat pale 


The complexion of the second Kumar was “reddish” like the 
Englishmen, and that of the plaintiff 1s white” (sbid, p 28, I 19-25). 


All this, be ıt noted, was in examination-in-chief 


Take another commission witness, Durga Prosad Biswas (Vol 3, 
bp 127-158), who was pointedly asked if he meant to say that there was no 
resemblance at all in respect of complexion, hair, nose, eyes and other 
features, and the answer was, there was none they were entirely different, 
and from all these he came to be definitely certain that the plaintiff was not 
the second Kumar (sbid, p 151, ll 1-7) 


It 1s significant that Bibhabat: Devi herself insisted on difference in 
complexion, her counsel’s admission notwithstanding 


“Q —If anybody says that the second Kumar's complexion was very 
fair with slight tinge of red, would that be correct ? 
A—No 


Q—It anybody says that between plaintiff’s complexion and the 
second Kumar’s complexion there ıs not such difference that one 
cannot mistake the one for the other, would you agree? 


A—No” (Vol 12, p 285, U 18-24) 


t 
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It 1s worth while noticing in this connection that in her examination-in-chief 
she gave her husband’s complexion as “very fair” “with a yellow tinge” 
(bid, p 200, I 3-4), but she improved upon ıt ım re-examination by adding 
that the colour of his face was “‘sun-burnt” (tbid, p 313, I 26-28), thus 
coming into line with plaimtiff’s expert witness, PW 544, Jamim Prakash 
Ganguly, the artist and pater, who, describing the plaintiff’s complexion, 
said that ıt was now “fair, rather sun-burnt, pmkish” (Vol 7, p 407, 1 6-7) 


Satyendra’s attitude in the matter of complexion was no less uncom- 
promising than his sister’s After the conclusion of the evidence of the 
aforesaid expert, learned counsel for the defendants is said to have made a 
statement 1n court regarding the second Kumar’s complexion in these terms 


“As between the second Kumar and the plaintiff it 1s very difficult to 
describe the shade of difference in their complexion I do not say the 
difference in their complexion is such as could not possibly deceive 
people to take the one for the other” (vde platntif’s petition dated 
8-8-35, Vol 15, p 243 see also tnd, p 247, for defendants’ reply ) 


This statement was directly put to Satyendra im cross-examination, but 
Satyendra’s answer was emphatic “I do not accept this statement” (Vol 16, 
p 449, U 34-41) > 


The redoubtable Dr Ashutosh Das Gupta, also always emphatic in his 
statements, categorically asserted “A glance is enough to show that the 
complexion of the plaintiff and that of the second Kumar are entirely 
different” (Vol 16, p 332, I 32-33) 


On the question of the colour of the hair, as the learned judge points out 
(Vol 18, p 69, Il 1-11), the defendants made the case at one stage that the 
Kumar’s hair was brown, but that of the plamtiff was black, as will appear, 
for mstance, from the evidence of Atul Prosad Roy Chowdhury already quoted 
(Vol 3, p 28, I 19-20) The Punjab witnesses who were called to prove 
that the plaintiff was Mal Singh of Aujla also gave him black hair, eg, 
Mohor Smgh, who says “His hair was black but not very black” (Vol 3, 
$ 376, 1 45), Gurdit Singh, who says ‘His hair was dark, but a few were 
brown” (ibid, p 381, 2 1), and Mahna Singh, who says “Attar Singh had 
black hair and Mal Singh’s hair was also black” (tbid, p 394,1 1) Lnndsay 
had, however, found the hair “golden rather than red like Atikullah’s, as he 
notes ın the margin of his memorandum of the interview with the plaintiff 
(Ex Z(358), Vol II, p 313) Lt-Col Pulley, the ADC to the Lt -Governor, 
began by saying that the plamtıff’s hair looked as if ıt was dark and gone 
grey hke that of an ordinary Indian, but ended by agreeing that ıt was more 
lke ius own hair! (Vol 5, p 132, 11 14-27) Then followed the theory, put 
to Jyotirmoyee Devi im cross-examination, that the hair was originally black, 
but turned red, “almost golden”, through lack of oil and from exposure to 
the sun! (Vol 8, p 356, It 10-32) Other witnesses coming afterwards no 
doubt admitted a certain similarity 

. As regards the eyes, having regard to the defendants’ case, not that it 
was consistent throughout, I wonder how the colour of the same could be at 
all put forward as a pomt which might canse even a suspicion of sameness 


PHYSICAL RESEMBLANCE 


The learned judge has gone fully into the question of these physical 
characteristics as of all other bodily features, and has m fact left very little 
to add, and while I unreservedly accept his conclusions, it 1s sufficient to 
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state that ın my opinion there is nothing im the evidence to support the 
view that in the matter of physical resemblance the defendants had at any 
stage any case cther than one of “utter dissimilarity” That case, I repeat, 
they had themselves put as a halter round thes necks, and if it should 
suffocate them to death, they ought to know whom to thank for ıt It was 
a lame attempt which Mr Chaudhuri made to get his chents ont of a position 
from which there was really no escape Neither fair complexion, nor brown 
hair, nor blue eyes can by themselves produce a possible deception, but if 
there ıs a certain sameness in general appearance, individual features may 
doubtless help either to check or to confirm recognition Mr Chaudhun’s 
suggestion that strangers might be deceived, but not those who had known 
the Kumar intimately, only lends support to the plaintiff's case that the 
near relations who said they had recogmised the plaintiff could not possibly 
have made a mistake 


In the result I unhesitatingly hold that the plaintiff’s evidence of 
recognition stands wholly unshaken 


` 


SITUATION AT JAIDEBPUR ON PLAINTIFF'S RETURN—STRIKING 
PROOF OF HONEST RECOGNITION 


This evidence receives overwhelming corroboration from the course of 
events which happened at Jaidebpur, following the two visits of the plaintiff 
which I had occasion to mention earher in my judgment,—the first bemg 
the “Chait Sankrants visit”? of barely three days ın the second week of 
April, 1921 when he was sent down there from Kasimpur, having been taken 
to Kasimpur from Buckland Bund on the 5th April to the house of the Jocal 
zemindar Sarada Prosad Roy Chowdhury, and the next, a much longer visit 
when he came again on the 30th of that month, ın the course of which 
took place the Atma-Parichay or the Declaration of Identity on the 4th May, 
and the great public meeting on the 15th May The story of these days has 
been described by the learned judge in graphic detail with reference to all 
the relevant evidence (Vol 18, from p 67 onwards), and should be read in 


Devi and others, and say what Mr Chaudhur: might, teally shattered to 
pieces the whole edifice which he tried so sedulously to build of a huge 
conspiracy hatched and perfected by “a few designing persons” 


Speaking for myself, I believe the Story fully, and am not prepared to 
Say, ın spite of Mr Chaudhunt’s criticisms, that the learned judge has taken 
a wrong view of the evidence He has in fact dealt with it so carefully 
and so exhanstively that I do not feel called upon to do more than express 
my entire concurrence with him in his conclusions 
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minutes at Saibalint’s house there (sbid, p 298, Il 22-42), and which, again, 
made her send for him on the 30th April (ibid, p 299, Il 2-12), getting hım 
this time to stay with her in her house and finally reveal himself (brd, t 299, 
1 11—p 303, 1 29) 


DEFENCE CRITICISM BASED ON MEMORIAL VERSION 


According to Mr Chaudhuri, the account of all these happenings as 
related by Jyotirmoyee Devi and other witnesses of the planitiff is all so 
unnatural as to be unbelievable, and he lays great stress on the discrepancy 
between this version and the case made in the plaint:ff’s memorial to the 


` Board (Ex J, Vol III, pp 92-120) The story as set forth in paragraphs 10-14 


of the memorial, he points out, is that the plaimtiff was recognised at 
Buckland Bund by D W Atul Prosad Roy Chowdhury, who being ‘‘convinced’’ 
of his identity took him to Kasimpur, treated lim there as the second 
Kumar, and made a public announcement to that effect, that following this 
declaration, the plaintiff was taken to Jaidebpur by his relations on an 
estate elephant, was acclaimed there as the Kumar and accepted by the 
family “with all the warmth and affection for a lost dear and near relation” 
(bid, p 94), a story which would place the recognition by the relations 
somewhere about the Chait Sankrant: visit There 1s no reference to the 
Declaration of Identity of the 4th May 


BUT FACTS ADMITTED IN NEEDHAM’S REPORT 


As I have pointed out more than once, ıl 1s possible to attach too 
exaggerated an importance to the memorial, as 1f 1f was designed to give 
a full and detailed account of the plaintiff’s case, without any reference to 
the specrfic object which the plaintiff’s advisers had in view in thus moving 
the executive authorities So far as the present matter ıs concerned, a 
discussion about the memorial version ıs really reduced to one of academic 
interest ın view of certam admitted facts, and particularly of a document 
originating from defence sources, bemg the report of the Chief Manager 
Needham to Inndsay of the 5th May, 1921 (Ex 59, Vol II, pp 212-213) 
The outstanding facts which, the memorial notwithstanding, the defendants 
are unable to deny are that the plaintiff was at Dacca staying on the river- 
side opposite to Rup Babu’s house, was taken from there to Kasimpur at 
the mstance of Sarada Prosad Roy Chowdhury, and after a few days’ halt 
here, was then sent down to Jaidebpur, that he did stop here at Madhabbari, 
and during Is stay at this place, was taken to the house of Jyolirmoyee 
Devi at Chakkar where he met her and other relations, that he was suspected 
by them to be the second Kumar on account of the resemblance which 
Showed through the veneer of ashes still covering his face and body, that 
the plamtiff himself was visibly affected, and particularly on being shown 
a photograph of the second Kumar, which drew tears from Ins eyes, that 
he then left for Dacca without giving any answers to the questions put by 
the inmates of the house regarding his identity, that after a few days he 
Was again brought to Jyotirmoyee Devi’s house by Atul Prosad Roy 
Chowdhury, that an impression thereafter began gaımıng ground amongst 
tenants and outsiders who were visiting him daily in their hundreds that 
he was none other than the second Kumar, that he declared ins atma- 
barichay on the 4th May evening in the presence of a numerous crowd after 
giving some details of his past, that he then fainted and the people present 
shouted hulu-dham and jay-dhant; and that all the persons there were 
Convinced about his identity 
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The evidence of the plaintiff's witnesses only elaborates the picture thus 
given ım broad outline, which is all to be found in Needham’s report, 
Ex 59 The dry light of this document ıs mdeed enough to wither away 
to destruction the whole crop of falsehoods raised by the defence to defeat 
the plaintiff’s story 


VERSION OF DEFENCE WITNESSES 


The defendants’ version is given mainly by DW 310, Jogendra Nath 
Banerjee (Vol 15, pp 435-539), DW 117, Mohim Mohan Chakravarty 
(Vol 14, pp 379-416), DW 92, Phani Bhusan Banerjee (Vol 14, pp 104-288), 
DW 365, Dr Ashutosh Das Gupta (Vol 16, pp 240-346), and DW Atul 
Prosad Roy Chowdhury (on commission) (Vol 3, pp 22-69 see judgment, 
Vol 18 p 68, Wl 32-40, and DW 434, Vol 17, pp 382-383, as to how this 
witness avoided coming to depose ın court) 


Some of the pomts sought to be made through these witnesses were as 
follows — 


(1) That every body knew that the second Kumar had been dead and 
burnt to ashes years ago, and that there had never been a rumour that he 
was living or going about with sannyasis (Vol 14, p 405, Il 7-10, and 
Vol 15, p 445, U 6-9) 


(n) That the man who was claimmg to be the second Kumar looked 
utterly dissimilar, with brownish eyes, whereas the second Kumar's eyes 
were blue (Vol 15, p 451, 1 28—p 452, 1 23 and p 490, Ul 32-36) 


(it) That at a Tea Party given by Jogendra Nath Banerjee at the 
Gol-verandah of the Raj Bari on the Bengali New Year's Day, ist Baisakh, 
1328 (14th April, 1921), the plamtıff who was present at the function openly 
gave out that he was a Naga and had his ashram in the Punjab (Vol 14, 
p 380, Il 16-24, and Vol 15, p 447, | 34—p 448, 1 10), according to Atul 
Prosad Roy Chowdhury, the plaintiff had given out his name as Sunder Das 
even earlier at Kasimpur (Vol 3, p 23, U 3-4) ' 


(v) That the plamtiff was being taken from place to place merely as 
a medicine-man, to cure sterility or other female disease, or eye-trouble, 
though everywhere he was proving his incapacity im this respect, the earliest 
story bemg that he was brought over to Kasimpur to perform a putreshti-` 
jajna for Sarada Prosad Roy Chowdhury (Vol 14, $ 379, U 38-39 and 


p 380, B 7-11, Vol 15, p 445, U 24-25 and p 448, Il 12-16, and Vol 3, 
p 22, Il 29-35) 


(v) That Phan: Bhusan Banerjee saw the plaintiff sitting ont ım 
Jyotirmoyee’s yard like an ordimary sannyasi distributing medicines, and 


showmg himself utterly ıncapable of talking or even understanding Bengali 
(Vol 14, p 134, lL 11-13) 


Curiously enough, none of the defendants’ witnesses would admit any 
first-hand knowledge of the Declaration of Identity Phan: Bhusan Banerjee, 
it appears, conveniently removed himself to Dacca, returning to Jaidebpur 
sad a pr evening (Vol = È 134, I 16-18), while Jogendra Nath Banerjee, 
without attempting any explanation, was content merely with sayin “Tt is 
false that Mohim Babu and I were present a A yi 


t atma-panchay” (Vol 15, p 449, 
it 6-7) Mohim Mohan Chakravarty could: not help making a ae con- 


cession “If so many people had come, we would have gone to find out 
why so many people were going there” (Vol 14, p 397, 1 22-23), but then 
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te felt no scruple ın making the definite suggestion that the “several 
hundreds of tenants” in Needham’s report (Vol II, p 212, 1 33-34) was 
an “exaggeration” (Vol 14, p 397, l} 18-19), though according to his own 
evidence he was the draftsman of that report in collaboration with Jogendra 
Nath Banerjee (:bid, p 381, ll 28-30 and p 400, Il 8-10), and both must have 
believed the account given in ıt to be true 


Jogendra Nath Banerjee was in fact asked if at the time Needham signed 
the report, witness believed every statement ım ıt to be false, and the answer 
was “No, I believed then that the account it contaimed was true” (Vol 15, 
p 457, ll 1-3), and later, he categorically stated that he beheved ıt to be 
a fact, as set out im the report, that ‘‘all the people who were present at 
the time were convinced that he was no other than the second Kumar”, 
adding that by “all the people” he included the inmates of the house (ibid, 
p 491, UW 15-21) 


SHAMELESS EQUIVOCATION 


Mohini Mohan Chakravarty tried to prove himself a little cleverer He 
was taken through the report, bit by bit, ın examunation-in-chief, and 
indicated the portions which were within his knowledge, or were mere 
hearsay, or were only his inferences (Vol 14, p 381, | 30—p 382, 1 26) 
The information about the Declaration of Identity was said to have been 
supphed by Budhu and Jabboo or either of them, as witness and Jogendra 
Nath Banerjee were on their way to Jyotirmoyee Devi’s house along with 
these boys after the atma-panchay, Budhu being a son of Jyotirmoyee Devi 
and Jabboo a son of her sister Indumoyee Devi It was impossible to get 
out of this witness a straight answer whether he believed what he had heard,— 
the clearest indication, to my mind, of the dishonest evidence he was giving 
His first statement was “Ihe things that Budhu Babu and Jabboo said 
during the journey to the house of Budhu, there was no reason to disbelieve 
at that stage”, and then in the same breath he said “We did not believe, 
of course, that a man who had been cremated could come back”, adding, 
however, “but we believed Budhu as to what had happened”! (:bid, p 395, 
H 19-22) Then followed a piece of shameless equivocation, in a desperate 
struggle to avoid an admission that the family could have been under the 
honest impression that the plaimtiff was the second Kumar “We had no 
Teason then to doubt what Budhu and Jabboo had said”, but then, ‘‘they 
might have done that from suspicion alone” ‘‘Honestly?”—"Can’t say We 
thought they might have believed that from suspicion” “Suspicion of 
what ?"—''That he was the real man They beheved in the suspicion that he 
was the real man”! (bid, p 395, IL 28-41) He gradually worked himself 
up to the view that fiom the conduct of Jyotirmoyee Devi and her family, 
although they had not said so, he gathered they had not accepted the 
plaintiff! (b1d, p 396,1 32—p 397,1 3) Later, in a moment of forgetfulness 
he let ıt slip out of his mouth that Needham accepted the facts reported to 
him upon the statements of himself and Jogen Babu (ibid, p 401 1} 12-13), 
and when therenpon followed the natural question, if he believed the facts 
as he gave them to Needham, he replied, perfectly unabashed “I said 
without looking at the letter that Mr Needham believed and accepted the 
facts on the faith of our statements” (:b:d, p 401, Il 16-19), and then, with 
Supreme disregard for consistency, went on to explain to the court “We 
told him that as to the facts which we were giving Ium on report, we did 
not known whether they were true or false, but they seemed to us to be 
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umpossible This 1s what we told Mr Needham” (:btd, p 401, Il 25-27) This 
means that though he ‘did not believe what was not within his knowledge, but 
thought it impossible”, he “stili put these down as facts m the letter to the 
Collector”, the explanation for this being ready to hand There was no tıme 
for enquiry” ! (ebid, p 404,11 4-8) Finally, he ended by saymg that “Jogendra 
Babu said to Mr Needham on the 5th when the letter to Collector was being 
sent that ıt was a mere fakkzkar: (fiction)—the second Kumar had been dead 
and burnt years ago” (sbid, p 405, Wl 7-9) It 1s useless to quote further 
from the evidence of the witness to show the consummate master he was in 
the art of prevarication 


NEEDHAM’S REPORT, THE STRONGEST REFUTATION “REPORT 
OF A BELIEVER” 


Needham’s report, whoever might have been the draftsman and whatever 
the source of the information on which it was based, seems to my mund 
to be the strongest refutation of the whole of the defendants’ case as sought 
to be developed through the evidence of these lying witnesses Clearly and 
definitely, as ıt seems to me, ıt was not only a report of the doings of 
people who honestly believed the sadhu to be the second Kumar, but as the 
learned judge says, ıt was “the report of a believer” (Vol 18, p 93, 1 15) 
There was not a word ın it to suggest that those who recognised the sadhu 
were the yictims of a colossal hoax, seemg that the second Kumar had 
been dead and cremated long ago nor ın fact a reference either to the 
tea party at which the sadhu is alleged to have declared himself a Punjabee 
and a Naga, or to his having been a mere medicine-man, taken about from 
place to place ın that capacity, though only for ineffective cures of female 
diseases neither was there the slightest hint about the supposed “utter 
dissimilarity” ın appearance which at once told him off from the second 
Kumar On the other hand, there was a suggestion for “a sifting enquiry 
about the sadhu”, by which, as Mohin1 Mohan Chakravarty explained (Vol 14, 
p 403, I 32-34), was meant an enquiry into the identity of the plaintiff, 
showing, if anything, the existence of an honest doubt on the point in the 
munds of those who were responsible for the report 


FUTILE ATTEMPT TO BELITTLE THE REPORT 


To me it seems to be futile to try and destroy the effect of this document 
by showing that ıt merely gave the facts as supplied by two interested persons 
who, by the way, both happened to be dead ‘The report was going to be 
sent by the Chief Manager to the Collector of the district, to all intents and 
purposes an official communication, though in the form of a letter it 
purported to deal with a grave situation which threatened to imperil the 
administration of the estate, and it 1s absurd to suppose that either Jogendra 
Nath Banerjee or Mohmı Mohan Chakravarty, both holding responsible 
positions under the Manager, the one as Superintendent and the other as 
Assistant Manager, even if none of them was actually present at the atma- 


parichay, should put mto it matters about the authenticit th 
themselves entertained a doubt Pecan wee 


There ıs doubtless the statement ın the teport that 


t ‘finding the gravit 
of the situation, the inmates of the houses of late Sry tudunioees Devi and 


Jyotirmoyee Devi informed Mohim Babu and Mr Banerjee that the sadhu 


NEEDHAM'S REPORT 401 


had given out such and such things” (Vol II, p 212, 1 40—p 213,1 3), 
but ıt does not mean that they made no enquiries on their part as to the 
truth or otherwise of the story they had heard ‘The report ın fact goes on 
to state that ‘they forthwith proceeded to the house of Sry Jyotirmoyee 
Devi and enguned about the matter’ (bid, p 213, Il 3-4) Even 1f, as the 
report states, they were unable to meet the sadhu that evening, or the 
following morning when they called again, that 1s no reason why they should 
still unhesitatingly accept the version given to them by Budhu and Jabboo, 
xf they did not believe im ıt themselves at any rate, that does not explain 
why they should not state the facts which were supposed to be within their 
personal knowledge as going to discredit the whole of the story about the 
sadhu being the second Kumar If their present evidence ıs true, neither 
of them need in fact haye made any further enquiries to convince themselves 
or convince others that the sadhu was an impostor, for, apart from the fact 
that, as they say, they had no doubt whatever about the death and cremation 
of the second Kumar 12 years ago, they must already have heard from the 
man’s own lips at the tea party that he was a Naga, who had Ins ashram in 
the Punjab, and must also have known him to be a sadhu who was being 
requisitioned by people, among others by Mohini Mohan Chakravarty himself, 
only as a medicine-man, and who had not the remotest physical resemblance 
to the second Kumar 


CONDUCT OF JOGENDRA BANERJEE AND MOHINI CHAKRAVARTY 


And yet, as already stated, there ıs not a whisper about these matters in 
the report, though Mohin1 Mohon Chakravarty now says that he and 
Jogendra Nath Banerjee told Needham on the 4th mght that the plamtff 
could not possibly be the second Kumar (Vol 14, p 396, I 11-12) Neither 
1s there any indication mm ıt of any remonstrance or expostulation which 
would have been only natural on their part with the ladies of the house for 
their attempted introduction of a Punjabee Naga into the intimacies of their 
family hfe It 1s admitted that Jogendra Nath Banerjee, 1f not Mohim Mohan 
Chakravarty, was on speaking terms with Jyotirmoyee Devi, being in fact 
the elder brother of her son-in-law Sagar alias Satı Nath Banerjee, P W 977, 
and one should have expected him at least to go up to her direct to protest 
agamst her outrageous conduct, for so ıt must have appeared to hım, but 
the evidence 1s, he did nothing of the kind (sbid, p 394, Il 10-11) Be it 
remembered that Sagar’s wife, Promodbala alas Mami, was staying at the 
time with her mother Jyotirmoyee Dev: 


Mohim Mohan Chakravarty made a feeble attempt ın one part of his 
evidence to suggest that there was some sort of a protest from Jogendra 
Nath Banerjee when they went to Jyotirmoyee Devi’s house on the 4th 
evening 


“O —Did Jogen Babu say then that ıt was all nonsense—that the Kumar 
had long been cremated? 


A —He said that ” (bid, p 394, II 15-17) 


Harher, however, he had stated 


“He (Jogendra) did not say to Budhu and Jabboo ‘Are jou fellows 
gone mad? He was reduced to ashes at Darjeeling’” (ibid, p 393, 
Il 18-19) 


26 
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On the next mormng, again, according to this witness, he and ius companion 
were both very anxious to convince the inmates of the house that the plaintiff 
was not the second Kumar “we did say that morning about the second 
Kumar’s death, cremation and sradi and asked—how could he return?” 
(bid, p 398, II 28-32) Unfortunately, however, for the witness, Jogendra 
Nath Banerjee does not support him ın these well-meant efforts to carr, 
conviction to the deluded relations, and he could not help involving himself 
wm rather an obvious inconsistency, for it was also his evidence that on the 
4th evening he “did not collect that Jyotirmoyee Devi and her family had 
accepted the sadhu” (bid, p 396, Il 32-33), and even up to the Sth morning 
they did not understand “the family were very much convinced”, so, as he 
added, “no very great efforts were made to unconyince them” (bid, p 398, 
Il 33-35) 


As I have said before, 1t 1s impossible to place any reliance on the 
evidence of any of these witnesses, and I should certainly prefer to accept 
the statement of Jyotirmoyee Devi that Jogendra Nath Banerjee, 1f not 
Mohini Mohan Chakravarty, was present at the Declaration of Identity, and 
had in fact been coming to her house very often both before and after 
(Vol 8, p 303, ll 2-3, p 361, I 1-2 and p 362, ll 7-10), as ıs also testified 
by Jogendra Nath Banerjee’s brother Sagar (Vol 11, p 191, ll 21-23) Both 
these estate officers, I am satisfied, must have been convinced about the 
honesty of Jyotirmoyee Devi and the other relations ın accepting the plaintiff 
as the Kumar, and if not equally convinced themselves, must have, at any 
' rate, been troubled with an honest doubt about the identity It is this in 
fact which took them to Jyotirmoyee Devi’s house on the 4th May and on 
other days—to “test” their recognition of the sadhu, as Mohim Mohan 
Chakravarty himself admitted at one stage (Vol 14, p 393, Il 8-10), though 
it 1s not surprising that the witness tried to go back upon the statement a 
little later (bid, p 396, Il 6-11) Jogendra Nath Banerjee on his part 
repudiated the idea of “testing” altogether, suggesting that he went with 
no definite object, but “just to see what was happening out of cnniosity” 
(Vol 15, p 471, 1 31—p 472,1 7) ‘Thus witness, I should haye pointed out 
before, first demed that he had been specially appointed to look after the 
case on behalf of the defendants (tbid, p 474, 1 36—p 475, l 2), and 
persisted m this demal as long as he could (hid, p 484, IL 5-6), but had 
finally to admit that ıt was a fact that the Government Pleader had asked for 


“a special tadbirkar’”’, and he had been selected with-the dutes he indicated 
(ibid, p 485, U 1-2) 


ATMA-PARICHAY NOT A STAGED DEMONSTRATION 


Mr Chaudhuri could not deny the fact of Atma-parichay altogether, but 
sought to belittle the incident as much as he could, though it 1s significant 
he dared not call a single witness to give lus version of the affair, as he 
might undoubtedly have done, if he wanted to, seeing that hundreds of persons 
must have been present on the occasion As it 1s, the evidence of the Declara- 
tion of Identity on the plaintiff’s side remains Wholly uncontradicted (Vol 18, 
p 93, Il 39-44) It is no use calling attention to small discrepancies ım the 
account given by the plaintiff’s witnesses, either as to the exact date or time 
when the declaration was made, or as to the exact spot where he was then 
seated, or as to the exact questions or sequence of questions which were 
asked, or as to the persons who asked them ‘These discrepancies such as 
they are, are only strong confirmation of the fact that the witnesses had not 
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‘been put up to speak to a tutored story, and I cannot help observing that 
if Mr Chaudhur should hope to succeed in his case on the strength of such 
small points of detail, he must be hoping im vain After all, as ıt seems to 
me, the case will have to be decided on its broad facts, and upon a reasonable 
view of the evidence as a whole, without unduly fastening upon non-essential 
details which do not affect 1ts veracity at all Treating the evidence of the 
aima-parichay in this way, I have no hesitation in holding that the learned 
judge has come to an absolutely correct finding regarding the matter “the 
defendants can no more wipe it ont than they can wipe out the sun” (bid, 
p 91, I 33-35) 


There 1s 1 my opinion no warrant whatever for Mr Chandhur1’s sugges- 
tion that the Atma-partchay was only a demonstration staged on purpose by 
Jyotsrmoyee Dev: and ihe other members of the family after they had finally 
made up their mind to pass off the plaintiff as the second Kumar, knowing 
lum to be an ımpostor as they did ‘The object, ıt was said, was two-fold,— 
on the one hand, to overcome the reluctance and diffiidence of the plaintiff 
Iumself to play the part which they wanted him to play, by assuring him of 
public support, and secondly, to canvass such support in order that their 
plans might be carried to a successful issue It 1s a pity, however, that none 
of this case was put to Jyotirmoyee Dev: or any of the other witnesses who 
spoke about this affair Such a suggestion would m fact contradict and 
be contradicted by the case made by Mr Chaudhuri himself on other points— 
hus theory of “utter dissimilarity’, for instance, as well as his view that the 
Atima-parichay was really a hole and corner affair, apart from the fact that 
it would postulate a sudden conspiracy on the part of the inmates of the 
house on the off-chance of being able to carry it through 


TRUE SIGNIFICANCE OF THE EVENT 


By declaring himself as ihe second Kumar whether of his own accord or 
at the instigation of others, the plaintiff of course does not establish himself 
as such, nor will the acclamations of a crowd at a public gathering prove the 
fact of identity The Atma-parichay and the other incidents which happened 
both before and after, are important from the plaintiff’s poimi of view only 
as showing the course of events which led up to and followed the recogmition 
and acceptance of the plaintiff by the family they would doubtless affect the 
question of bona-fides of their recognition, but such bona-fides are not attacked 
by making suggestions for which there 1s no foundation laid in the evidence 
Beginning from the day of the first meeting with the plaimtiff at her house 
during the Chait Sankrant: visit, I do not see anything 1m‘ the conduct of 
Jyotirmoyee Devi, or, I may add, of any of the other relations, which may be 
said to have been unnatural or improbable On the other hand, it was the 
conduct of people who were suddenly startled ito recognition of a long-lost 
near and dear one, but could hardly yet believe their eyes, the flicker of a 
hope kindled by rumours from time to time that he might be still living 
having died down almost to extinction, and who were anxious, therefore, to 
avoid taking any action im haste which they might have to repent at Jeisure 
It was not the artful manceuvring, though without the art to conceal st, of a 
motiveless conspiracy to propound an impostor, but only a resolute struggle 
to guard against the possibility of being even unwittingly Jed to accept an 
impostor As Jyotirmoyee Devi put ıt ‘‘Considermng our famulv we wanted 
to be dead certain so that no question could ever arise ın our minds” (Vol 8, 
> 300, 1! 40-42), a very correct representation indeed of the attitude of the 
whole family towards the plaintiff There 1s, I repeat, nothing m the evidence 
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of ther conduct during this period to show that the plaintiff was being slowly 
won over to play the part of the second Kumar, or that the pubhe mind 
was being prepared for his acceptance as such |] 


Mr Chaudhurı makes much of the fact that the plaintiff im is own 
evidence made a confusion regarding the date on which he made the declara- 
tion of his identity In bis examination-m-chief he mdicated the date as the 
1st May, the day followmg his arrival at Jaidebpur, an examunation of the 
marks on his body bemg stated to have been made the same morning 
(Vol 4, p 106, I 24-35), while im cross-examunation he said that the marks 
were seen ‘1 or 2 days before the Bhowal meeting” (tbid, p 164, U 11-13), 
two statements, which are doubtless not only meconsistent with each other, 
put mcorrect too, even if the “Bhowal meeting” be taken to refer, ‘not to 
the big public meeting of the 15th May, but to that at which the declaration 
of identity was made ‘This ıs, however, nothing but honest failure of recol- 
lection, which not only does not shake the credit of the plaintiff, but cannot 
affect the evidence of Jyotirmoyee Devi regarding these happetungs,— 
evidence, which, as already pointed out, receises full corroboration from the 
only contemporaneous record of the time, the report of Needham leaving no 
doubt whatever as to the factum or the date of the Atma-parichay, or as to 
the date of the plaintiff's arrival at Jaidebpur 


EXAMINATION OF PLAINTIFF’S MARKS 


Mr Chaudhuri, agam, poured ridicule on Jyotirmoyee Devi’s story of the 
examination of the plaimtiff’s marks, and their subsequent: announcement to 
the assembled visitors, before the Declaration of Identity (Vol 8, p 300, 
Il 28-42, p 301, lt 22-28 and p 352, Il 16-19), supported as ıt was by the 
evidence of the plaintiff himself (Vol 4, p 106 Il 26-30, and p 164, U 11-14) 
and other witnesses, such as Billoo (Jitendra Chandra Mukherjee), P W 938 
(Vol 10, p 336, u 11-31, p 337, 1l 1-12, p 355, Il 37-38, p 356, Il 36-37 
and p 357, ll 1-8), and Sagar (Sati Nath Banerjee), P W 977 (Vol 11, p 190, 
Wl 1-11 and U 24-25, and p 202, 1 39—p 203, 1 11) The whole proceeding, 
he said, was utterly unnatural,—Jyotirmoyee Devi, according to his caricature 
of the scene, acting as “the tally-clerk of marks”, recounting them one after 
another, and the nephew checking them off, and the suggestion was that they 
falsely 1mputed to the second Kumar the marks which they thus found on the 
plamtiff (Vol 4, p 164, 11 24-25, Vol 8, p 371, U 21-23, and Vol 10, p 357, 
N 7-8) If there was genuine recognition on the part of the sister and the 


family, 1t was added, such an examination of marks would never have taken 
place 


NEITHER “IMPROBABLE” NOR “UNNATURAL” 


It ıs difficult to follow what Mr Chaudhury, meant—whether he denied 
the fact that the marks had been seen, or detued that the plamtiff had on hım 
the marks of the second Kumar ‘The first of these suggestions ıs negatived 
by the case which, as the learned judge pomts out (Vol 18, p 91, U 29-33), 


he had himself put to Jyotirmoyee Devi (Vol 8, $ 371, ll 21-23) as also to the 
plaintiff 


“Q—Isn’t ıt a fact that the marks on your person were seen, and it 


was given out that those were m the second Kumar?” (Vol 4, 
p 164, U 24-25) 


As regards the other, the best answer 1s supphed by the fact that the 
plaintsff does show on his person certain distinctive marks which were un- 
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> 
` 


ı demably on the second Kumar, namely, an “irregular scar” over the left 
outer ankle which 1s spoken to by the defendants’ own medical witnesses 
Lt-Col Denham White and Majo: Thomas (Vol 17, p 154,1 36—p 155, 1 2, 
and p 170, U 1-5), and 1s specifically mentioned as a distinguishing mark 
of the second Kumar in his insurance proposal (Ex 230, Vol I, p 175, U 2-3), 
and also a rough and striated skin on the insteps and ankle joints, which 
appears to have been almost a characteristic feature running through the 
second Kumar’s family, haying been present on the feet not only of the 
second Kumar, but also of Raja Rajendra Narayan Roy, Kripamoyee Dewi, 
the Chota Kumar and Budhu, and being still noticeable ın Jyotirmoyee Devi 
and her daughter Mam If the existence of these marks is established, there 
seems to be no reason why the evidence regarding the others should be 
summarily rejected 


I refuse to believe that all this was an elaborate concoction which 
Jyotirmoyee Devi solemnly put forward ım court, only to give counsel on the 
other side a chance to denounce the story as on the face of it so utterly 
“smprobable” and “unnatural” as to carry its own condemnation No one 
minded to make a false case would unnecessarily lay himself or herself out 
to such an obvious attack It ıs worthy of note that there was not a word 
of cross-examination from Mr Chaudhuri on this evidence, except only to 
suggest that the witness was ascribing to the second Kumar the marks she 
had found on the plaintiff, a suggestion which she had already answered in 
anticipation in her exammation-in-chief (Vol 8, p 301, I} 29-3!) 


With all respect to Mr Chaudhuri, I for one see nothing in Jyotirmoyee 
Devi’s conduct to merit the description learned counsel chooses to apply to ıt 
As she explams, the object of looking for the marks was only to make 
assurance doubly sure, and far from weakening the evidence of recognition 
or casting, doubt on its genuineness, seems to my mind only to place ıt on 
a stronger and more certain basis i 


: SITUATION RECALLED 


What after all was the situation, 1f one must judge the probabilihes? 
The plaintiff arrived at Jyotirmoyee Devi’s house on the evening of the 30th 
April, the ash-besmeared sadhu she had seen before and whom she had 
already begun to suspect as her second brother, brought there at her stance 
‘by her son and by Atul Prosad Roy Chowdhury, (though the latter falsely 
detted haying had anything to do with 1t), because she was anxious to resolve 
the suspicion She had no talk with him that night, but saw him weeping, 
which she was told he did on seemg some photos of the Kumars Next 
morning he went to the river Chilla1 for a bath, and returned, ashes all 
over as before She was, however, burmimg with a desire to have a clearer 
view of the complexion, stripped of this veneer, and accordingly pressed him 
Not to put on the ashes next day But he would not comply, and her 
remonstrance was ım yain So the following day she sent a man along with 
lnm to the nver, and for the first time he came back with the body bared 
of all disguise ‘Then’, as she says, “I saw his complexion It was the 
second Kumar’s complexion as of old, and seemed brighter still on account 
of Brahmacharyya Then, looking at bis face, clean from ashes, he looked 
hke Ramendra Inmself I noticed his eye-ds darker than his complexion 
I saw the mark left by the carriage wheel on his leg, and I saw the rough 
and scored skin at the wrists and on the msteps” 
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There ıs a ring of sincerity ın these words which there is uo mistaking 
The recognition was complete, not only on her part, but also on the part 
of other relations and of the neighbours who were present And yet to remove 
all uncertainty, she wanted to see the marks on this day, and asked her son 
to look for them, but the sadhu would not allow ıt he had im fact been 
all the time protesting that he was “nobody” to them It was only the 
next morning that he yielded, and then later in the day, unable to resist 
himself any longer, finally revealed his identity,—a complete capitulation 
to the subtle but gathering forces of Maya within, which he had striven so 
hard and'so long to withstand (Vol 8, pp 299-300) 


ATTITUDE OF THE FAMILY 


It 1s futile for Mr Chaudhuri to refer to a statement im Needham’s 
report occurring towards the end, as showimg an attitude of hostility on the 
part of the relations even after the declaration of identity ‘The inmates of 
the house”, ıt 1s stated there, “threatened the sadhu that he was incurring 
great responsibility by expressing ın words and by conduct that he is the 
second Kumar and that he cannot leave the place without giving the full 
particulars about his identity and past hustory’’ (Vol II, p 231, Il 6-10) 
This supposed threat to the sadhn after the atma-parichay was put to 
Jyotirrmoyee Devi in cross-examination, but she said she had not heard 
anything about it, and did not know all that she could say was that there 
was no question of the plaintiff having wanted to leave after the’ declaration 
of identity (Vol 8, p 382, 1 28—p 363, 1 8), a fact also spoken to by 
Sagar (Vol 11, p 202, n 22-23) On Mohim Mohan Chakravarty’s own 
showing he had incorporated the statement im the report on hearsay ‘this 
1s what we were told”, said he, mentioning Budhu and Jabboo, both dead, 
as the sources of iis information (Vol 14, p 381, Il 23-26, p 382, Il 23-24" 
and p 399, Il 15-16) Phan Bhusan Banerjee repeated the tale, as also on 
hearsay, though he would not admit that it was in the Needham report 
(Vol 14, p 134, ll 23-28 and p 215, n 38-41) It is difficult to see in these 
circumstances how the story could be regarded as proved, but supposing 
it to have been a fact, ıt could certainly not be said to indicate that the 
family had refused to accept the plamtiff ıt showed, if anything, only an 
anxiety on their patt to get further particulars from the plaintiff himself 
m order to confirm the impression he had already created in their mind as 
to his identity Mohini Mohan Chakravarty himself admitted that he “did 
not collect that they were thinking that the plaintiff was an impostor”, 
though he added “they were doubting whether he was the real man or an 
impostor” (Vol 14, p 399, IL 17-19) In no sense thus can the Needham 
report lend any support to Mr Chaudhuri’s view regarding the attitude of 
the family towards the plaintiff inspite of the atma-parchay 


One should not indeed be far wrong 1 supposing that this particular 
statement was put in on purpose that the authors of the report might not, 
1f they could help it, have to commit themselves all at once to a definite 
attitude of hostility to the sadhu (Vol 18, p 97,1 22-26) As Billoo put ıt 
“Jogen Babu was actually present at the atma-panchay, so that all that I 
can say 1s that not knowing what attitude the Court of Wards was going to 
take, Jogen Babu did not want to commit himself in writing—it 1s possible 
that that 1s why he was taking up a non-commuttal'attitude’ (Vol 10, p 358, 
6-9) according to witness, this Passage as well as the other one as to 
the inmates of the house having informed Mohim Babu and Mr Banerjee 
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about the things given out by the sadhu, was not at all correct (ibid, p 343, 
Il 11-17), which was only a polite way of saying it was false 


But perhaps this was not wholly false, but only a half-truth, the half of 
it which was expressed haying for its substratum the fact, deposed to by 
Jyotirmoyee Devi, that on the morning of the atma-parichay, after the 
examination of the marks, she did insist on the sadhu in firm tones to 
declare who he was ‘‘Your marks and appearance are like those of my 
second brother You must be he Declare who jou are” “No No, I 
am not”, said he, “I am nothing to jou, why do you annoy me? I will go 
awas ? But she won’t take a refusal “Say you must who jou are”, she 
pressed ın fond remonstrance, backing ıt up with words whuch, hterally 
taken, might be regarded as a threat, but were far from it m trath “Rum 
seize you, 1f you do not” (Vol 8, p 301, U 15-21) She threatened she would 
not take her food until he told her who he was (ebid, I 35-36) It may be 
that this was misrepresented ın the report as a warning to the sadhu of the 
responsibility he was imcurring by hs refusal to disclose his antecedents, 
but the greatest mischief lay ın the suggestion which must have been del- 
berately false that ıt reflected the attitude of the family after the declaration 
of identity 


NON-COMMITTAL ATTITUDE OF ESTATE OFFICIALS 


It was defimtely put to Mohim Mohan Chakravarty that he and his 
friend Jogendra Nath Banerjee had so manipulated Needham as to leave the 
nay open for them to shape their course of action eccording to the reply 
that came from the Collector to the report of the 5th May (Vol 14 p 407, 
Il 11-14) The witness of course demed the suggestion, but admitted that 
when the report was sent up to Dacca, he did not know whether the Collector 
was going to stand for or against the plaintiff (bid, p 407, I 6-7), and 
admitted further that between this report and another which witness made 
to Needham the next day (Ex Z(203), Vol II, p 215), there was a difference 
of attitude Jogendra Nath Banerjee also could not help saying that “before 
the 8th May it became generally known that the Court of Wards officers were 
against the plaintiff, but not up to the 5th May inclusive” (Vol 15, p 527, 
1l 23-25) ‘To hike effect was the evidence of another defence witness, P W 391, 
Prafulla Kumar Chaudhuri, who was an employee of the estate at the time 
(Vol 17, p 81, IL 9-14) 


FALSE CASE MADE BY DEFENDANTS 


All the indications, ın my opimon, tend to confirm the imtrinsic truth 
of the plaintiff’s story of these stirring days, culminating ın the Declaration 
of Identity, and one has only to contrast it with the mamfestly false case 
made by the defendants through other witnesses as well, besides Jogendra 
Nath Banerjee and Mohin1 Mohan Chakravarty, such as DW 76, Tasaraddt 
Mandal (Vol 13, pp 282-294), DW 108, Umesh Chandra De Sarcar (Vol 14, 
pp 344-346) and D W 377, Harnath Das (Vol 16, pp 408-414), not to mention 
DW 92, Phant Bhusan Banerjee (Vol 14, pp 104-228),—a case, vividls, but 
none the less without the shghtest exaggeration, thus set ont by the learned 
judge in words which I find ıt difficult to improve upon — 

“On the defendants’ case, then, the sannyasi on the Buckland Bund 
was being taken from place to place as a medicine-man, to Kasimpur, 
to Saibalım’s house, to Jaidebpur, suspected by nobody əs the Kumar, 


’ 
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coming for the second time io treat somebody, staying at the house 
of Jyotirmoyee Devi out in the yard, seen by people calling for 
medicines, until on the fourth day—tne 4th May—this sannyasi, a 
Punyjabee, talking an unintelligible jargon, looking utterly different 
from the Kumar, suddenly declared, or was made to declaie, or 
represented as having declared, that he was the Kumar,—without 
knowing whether the Kumar was tall or short, fan or dark, young 
or old, married or single, 1f ıt was his own act—or 1f it was not 
his own, the family put him up, despite the widow, despite tus 
absolute illiteracy, despite his tongue, and despite tus utter dis- 
similarity in looks, despite bis complete ignorance of the role he 
was to play, and then placed hım im the open to be seen by all 
comers, ım the heart of Jaidebpur, and sent hım to interview the 
Collector of Dacca, and made up ther mind to fight the Court of 
Wards, and against an estate whose rent-roll is something like 
ten lakhs of rupees” (Vol 18, p 87, ll 12-18) 


COUNSEL’S TAUNT AT THE JUDGE—"DACCA SHAKESPEARE” 


To Mr Chaudhuri, no doubt, this was nothing but the ‘Dacca Shakespeare” 
talking, as ın lis abundant charity he was pleased to characterise the 
learned judge, but 1t was far easier for counsel, a Bengalee as he was, to 
carp at the language of a fellow-Bengalee than to assail the truth of lus 
facts or the force of his logic Be it said, however, to the credit of the 
“Dacca Shakespeare” that whatever his English might have been, it was 
better than the bad language and worse manners of lus critic at the Bar, 
who thought it fit to speak of the judge as “floating by the skirts of 
Jyotirmoyee”’, when all else sank into the “morass”, parodying with vulgar 
wit an observation of the judge himself,—'‘the rocks m this appatent morass”, 
as he described the “incontrovertible” facts in the whole mass of evidence 
on either side going to prove or disprove the identity (Vol 18, p 157, Il 16-18) 


Apart from Needham’s report, there 1s also the letter which, it will be 
remembered, Dr Ashutosh Das Gupta wrote to the Bara Ramis brother 
Sailendra Nath Motilal from Jaidebpur on the 5th May, reporting “a very 
wonderful incident” said to have happened there, the hike of which was not 
recorded even in fiction (Ex 398, Vol II, p 214) All Jaidebpur, he writes, 
was firmly convinced that the sannyasi who had come to Budhu Babu’s house 
was the second Kumar himself, and men were coming in their thousands 
daily to see him He (Dr Ashutosh) was passing his days ın mortal fear, as 
countless people were accusing him of “haying come and told a he”, which 


Mr Chandhur: was inclined to agree meant that he was charged with having 


made a false report about the second Kumar on his return from Darjeeling 


The contemporaneous police regi 
“tremendous sensation” which prevailed both before and after the atma- 


Sub-Inspectors Md Nurul Amin, PW 995, Vol 11 443 8 
Abdul Hakim, Vol 12, Pp 43-48) fe er be ni 


DEFINITE CHANGE OF ATTITUDE OF COURT OF WARDS 
OFFICIALS FROM AFTER 5TH MAY 


The events which followed the Declaration of Ident 
by the learned judge, were al 


plaintiff was the second Ku 


as fully noticed 
only consistent with an honest behef that the 
mar, except that from after the 5th May, as 
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practically admitted by Jogendra Nath Banerjee and Molun: Mohan Cnakray arty, 
the attitude of the Court of Wards officials including these two witnesses 
underwent a definite change, the first indication of wluch im fact was visible 
in the Assistant Manager’s report to Needham of the 6th May (Ex (203), 
Vol Il, p 215) All the studied reserve of the report of the previous day 
(Ex 59) was now thrown away the sadhu was stated to be “posing falsely” 
as the second Kumar, and refusing to answer questions “concerning his 
previous history”, except only to give the names of his father and elder 
brother this “refusal to reply” was charactensed as “very significant’, 
and a prosecution for “false personification” was actually suggested 


MOHINI CHAKRAVARTY’S REPORT OF 6TH MAY 


Not a word of explanation, however, in this report, apart from the 
supposed refusal to reply, as to what might have happened during the last 
24 hours to have produced this sudden conviction that the sadhu was nothing 
but an impostor not a suggestion that he was looking “utterly dissimilar” 
to the second Kumar not a hint, that he was not speaking or could not 
speak Bengali none either that the family was still refusing to accept him 
no indication even of the questions supposed to have been put to him which 
he dechned to answer 


If the other report only misrepresented the attitude of the famuly, this, 
I have no hesitation in holding, was suppiessto ver: and suggestio falst almost 
fiom beginning to end, and not the slightest credence can be attached to it 
It was a report which, as the learned judge finds, was framed to fit the 
athtude of the Court of Wards on the 6th May (Vol 18, p 97, I! 27-29 and 
p 103, 1 8-9), and on his own showing, Mohını Mohan Chakravarty was a 
man whose loyalty to his employers was much too deep to permit him to 
express his honest belief, 1f ıt did not happen to comeide with their views 


“Q —Would you say that you consider it jour duty not to give out 
your honest belief on a matter simply because it did not coimcide 
with the view of those who are above you? 


A—I would not disclose my honest belief in these circumstances” 
(Vol 14, p 387, ll 34-37) 


Right through from now onwards, the defendants sedulously sought to 
make the case, the plamtiff was refusing to answer any questions about his 
past hfe, either the relatives who surrounded him intervening to stop the 
questioners, or the plaintiff himself putting them off, sometimes with a sob, 
and sometimes with the remark that he would make his reply at the proper 
time (see, for mstance, Mohim1 Mohan Chakravarty, Vol 14, p 383, il 11-15, 
Jogendra Nath Banerjee, ın identical terms, Vol 15, p 449, N 36-39 and 
$ 450, I! 16-26, Phan: Bhusan Banerjee, Vol 14, p 135, Il 17-20, and Kiron 
Chandra Sen Gupta, DW 25, Vol 12, p 490, Il 27-33 and p 491, I! 144) 
Apparently, however, the plaimt:ff proved himself sufficiently obliging to the 
defendants to give out the details for the concoction of Rai Bahadur Sasanka 
Coonlar Ghose’s very useful “story of the saddhu”! 


All I need say 1s that im concurrence with the learned judge, I refuse 
to believe the evidence of the defence witnesses referred to above One 
Wonders indeed if the little detail of sobbing as a device to avoid answers, 
or of relatives trying to smother the questioners might not have owed its 
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inception to an idea that ıt could be turned as effectively against the plamtıff 
m this case as it had been against Arthur Orton im the Tichborne trial 


EVIDENCE OF HARENDRA KUMAR GHOSE 


Mr Chaudhuri makes a good deal of the evidence of a very respectable 
witness on the plaintiff’s side, P W 896, Harendra Kumar Ghose, a retired 
Deputy Magistrate (Vol 10, pp 89-94), who says that on a certam date 
before the 15th May, the day on which the big meeting was held, he had 
been to Budhu Babu’s house to see the sadhu there, and that he put him 
some questions on this occasion to convince himself of his identity with the 
second Kumar He asked him to say by what name he would call his wife, 
and also to name the best-known sweetmeat of Dacca, but the sadhw 
would not answer, saying that he would tell it all when the time arnved 
(bid, p 91,1 29—p 92,1 3) ‘This, says learned counsel, is corroboration of 
the defence evidence, but in the first place, 1t will be seen that the witness was 
unable to fix the date of his visit to Budhu Babu’s house more precisely than 
by saying ıt was “on a day between the 30th April and the 15th May” (bid, 
p 93, WU 25-26) secondly, there was no suggestion by him of any attempt 
by the inmates of the house to intervene for the protection of the plaintiff, 
thirdly, he was referring to one particular occasion only, fiom which one 
could not certainly mfer a general attitude of refusal on the part of the 
plaintiff to submit to any test and above all, xf, as Mr Chaudhuri concedes, 
no doubt for his own purposes, the witness was a witness of truth, there 
was not only the fact of his himself having seen a distinct similarity between 
the sadhu’s face and that of the second Kumar (bid, p 91, Il 13-14), but his 
defimte statement as to Pham: Bhusan Banerjee having expressed to him the 


opiiion that from his conduct and deportment the sadhu appeared to be 
the second Kumar (:bid, p 91, Ul 1-3) 


“BIRD-SHOOTING” EPISODE 


p The denial of the defendants’ witnesses notwithstanding, I hold that the 

bitd-shooting” episode referred to by the learned judge did take place on 
the 5th May afternoon, as found by him (Vol 18, p 102, Ul 13-15), this being ın 
a sense the first demonstration to haye been held to test the plaintiff’s 
memory, a test which he passed quite as successfully as the very last one he 
was put through by learned counsel in the witness box This particular 
incident about “‘bird-shooting” had been spoken to by Abdul Hakim, P W 1028, 
Magne pp zri y hin scene Case itself, ın which he was a witness. 
OF uae Prosecution, the evidence having been given in cross-exammination 
(Ex 259, Vol II, pp 373-374) The plaintiff called him to prove the incident 
over again in the present case, but as he pretended to forget the details, the 
plaintiff was permitted to cross-examine the witness, and it was elicited from 
hım that what he had stated in his previous deposition were facts (Vol 12 p 49, 
U 24-25 and p 46, U 14-15) Convincing testimony as to what actually took 
place on the occasion was, however, given by another witness for the plaintiff, 
PW 853, Gouranga Chandra Kavya-tirtha (Vol 9, pp 498-502 
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bird on the cornice of the verandah at Darjeeling? Before the sadhn gare 
his answer, Ashu doctor whispered to witness the name “Biren Banerjee” 
The sadhu afterwards gave the name as “Harı Singh” Ashu doctor protested 
that Harı Sıngh was not at Darjeeling at all Biren Banerjee was thereupon 
called, and he confirmed the sadhu, adding that Biren did not know how to 
handle a gun Biren Banerjee, D W 290, no doubt denies the story in lus 
evidence (Vol 15, p 326, Il 1-3), neither any bird having peen shot at 
Darjeeling, nor any test question about bird-shooting having been put to the 
plaintiff, but he is such an utterly discredited witness that his denial 15 of 
no value It 1s worth pointing out that Anthony Morel confirms the fact 
that Biren did not know how to shoot (Vol 2, p 391, | 17) As for Har: 
Singh, he was admittedly one of the Gurkha guards who had gone with the 
Kumar to Darjeeling (Vol 18, p 47,1 4) 


. 


CONCLUSION ON DIRECT EVIDENCE OF IDENTITY 


As bearing on the direct evidence ın support of identity, I do not consider 
it necessary to go into the further story of the incidents and events which 
happened from day to day following the atma-parichay, and content myself with 
expressing my general acceptance of the conclusions of the learned judge who 
has infact dealt with the matter in the fullest detail This direct evidence om 
the plaintiff’s side 1s 11 my judgment as satisfactory and convincing as it 15 
possible for such evidence to be ın proof of identity, and as already pointed 
out, the learned judge might well have rested Ins ultimate conclusions on 
this alone, but this 1s far from what he has done 


BODILY FEATURES AND PHYSICAL MARKS 


Having dealt with the evidence of recognition, he next turns to an 
examination and comparison of the bodily features and physical marks, 
discussing the subject ın all its aspects with a thoroughness which mdeed 
leaves nothing to be desired All the available materials which might help 
towards a conclusion have been sifted, analysed and reviewed with the utmost 
care and fairness, giving the fullest consideration to all possible criticisms, 
and without attaching to any piece of evidence an exaggerated value or 
importance 


MR CHAUDHURI’S OBSESSIONS 


Mr Chaudhuri, as usual, has belaboured the learned judge to Ins utmost 
satisfaction for the way ın which he has dealt with this part of the cvidence, 
learned counsel’s thesis obviously being that every form and variety of proof 
that the plaintiff has offered for the purpose falls short of cstablisinng 
identity as a fact JLastening to Ins long and elaborate arguments, I often 
wondered what was the nature of the evidence which would have satisfied 
Mr Chandhuri on the question of identity, or whether he thought that where 
the question was raised after many years of absence, identity was by reason 
of that very fact really incapable of being proved in a court of law So 
deeply obsessed was he with his own notions as to the inherent infirmity of 
the plamntiff’s evidence that he seemed to forget that the evidence of identity 
falling under its different heads had a cumulative sigmficance, apart from 


412 BHOWAL CASE 


the value, positive or negative, attributable to each such head taken by itself 
Another obsession, equally strong, which took complete possession of his 
mind, and if I may say so with respect, almost threw it off its gean.was the 
idea, bordering very nearly on conviction, that the learned judge ‘had some- 
how or other led himself to believe that the plaintiff was the second Kumar, 
and was accordingly determined to find identity at all costs, irrespective of 
the evidence, which, according to learned counsel,’ he, therefore, felt no 
scruples ın twisting and torturing to suit his pre-conceived theores As I 
have said more than once before, there could be no grosser perversion of the 
learned judge’s attitude, as a perusal of the judgment will at once convince 
any one who approaches the task with a mind free from prejudices and 
pre-possessions himself 


1 


4 


JUDGE’S METHOD OF TREATMENT 


Mr Chaudhurt’s criticisms notwithstanding, I have been unable to find 
a single instance ın which the learned judge, ın his treatment of the present 
topic, has muis-represented or mus-applied the evidence, or failed to notice 
any facts or pots, however trivial or insignificant, which might be supposed 
to tell in favour of the defendants He has mdeed dealt with the matter so 
fully and fairly that I do not propose to do more than record my unhesitating 
concurrence with him on all pomts In my opinion, te has taken a correct 
and a common-sense view of the entire evidence on either side, oral, docu- 
mentary and material, checking and testing it at every step to guard against 
the possibility of a hasty or wrong conclusion He has tried to reconstruct 
the body of the second Kumar, as far as such reconstruction 1s possible, 
from extant photographs, from recorded details in documents and from tus 
clothes and shoes as well as from the present recollections of persons who 
knew the Kumar, and then matched the picture with that of the plaintiff as 
presented in the evidence and as seen in court by himself, forming his 


opinion not from any single feature or features, but from the whole colloca- 
tion of them 


EVIDENCE OF PHOTOGRAPHS 


The learned judge first takes up the points on which photographs throw 
no light, such as age, height, figure, complexion, colour of hair, moustache 
(Vol 18, pp 190-211), and then turns 
to the features which can be compared with the help of the photographs, 
aided by the opimious of experts who have read them, there being 8 different 
of the plaintiff (bid +22 n 
dealing with the photographs and the ta E, ae een 
humself conceded, he 1s scrupulously careful not to lose sight of the considera- 
tions which may be supposed to affect the rehability of this kind of evidence 
(ibid, pp 214-216) A photograph, as he Says, 18 not a map, and he agrees 
with the defendants’ expert Percy Brown, DW 8, that measuring photographs 
1s useless for comparison, and worse than useless, 1f they are in different 
scales or at different angles you must go by the eye, meaning thereby no 
doubt the eye of the traimed artist (Vol 12, p 323, i} 17-19 p 324, I 22-24 
and p 326, Il 16-21), but as the learned judge rightly observes what a trained 
eye Sees, an untrained eye can also See, 1f pomted out (Vol 18 > 221, I 17-21) 
To ensure absolute fairness of comparison, he looks to both differences and 
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similarities ın the photographs, as according to Percy Brown it 16 only 
proper to do (Vol 12, p 321, ll 23-24), and ıs careful to point out which of 
the features can be definitely regarded as marks of identity, winch of them, 
again, are so 11 a negative sense in that there 1s no proved difference, and 
where there 15 a difference, whether it 1s such as may be said to destroy 
identity The photographs, he finds, while establishing similanty on ses eral 
pots, ın fact prove no difference in feature, except only as regards the nose 
(Vol 18, p 224,1 2, p 228, Il 1-2 and p 250, H 33-34), and on the evidence 
he ıs not prepared to hold that this apparent dissimilarity shows a really 
different nose, so long as it is explicable by the growth of what is called 
a node, a bony formation which might have been caused by syphilis from 
which the second Kumar had admrttedly suffered (ibid, p 228, I] 4-24, p 238, 
ll 17-29 and p 240, 1 35—p 243, 1 6) 


MARKS 


The learned judge next addresses himself to the question of the marks 
on the plaintiff’s body to see how far they may be regarded as evidence of 
identity (bid, pp 228-248), the most smportant of these, as I have indicated 
before, bemg the irregular scar over the left outer ankle and the scaly feet, 
not resting on the credibility of any witness 


A list of these marks will be found in the notes of an agreed medical 
examination of the plaintiff which was held on the 14th January, 1936, by 
three doctors, two appomted by the defendants, Lt-Col Denham White, 
DW 401 (Vol 17, pp, 152-167) and Major Thomas, DW 9 (lo 12, 
pp 336-376), and one appointed by the plaintiff, Lt-Col K K Chatterjee, 
PW 1039 (Vol 17, pp 174-206) These notes were put im and accepted by 
both parties as if they were evidence given by the doctors ın court, the notes 
signed by the defendants’ doctors (Ex Z(332 (a), Vol TII, pp 340-342) being 
prepared from pencil notes taken down by Mayor Thomas to Lt -Col Denham 
White’s dictation (Ex 2Z(332), Vol 17, pp 167-171), while those of Lt -Col 
Chatterjee (Ex 407, Vol III, pp 336-339), also taken down from Lt -Col. 
Denhem White’s dictation, included bis own observations made then and there 
The procedure which was followed by the doctors m conducting the examimation 
and making their notes has been correctly described by the learned judge 
(Vol 18, p 227,1 6—p 238, 1 15), and this, by the way, ought to be enough 
to dispose of any charge of unfairness such as Mr Chaudhuri thought it fit 
to bring against It-Col Chatterjee 


NO SUGGESTION OF “MANUFACTURED” MARKS 


It ıs not necessary to refer ın detail to the learned yudge’s discussion of 
these various marks, or to emphasise the discrimmating judgment and 
scrupulous fairness which he shows in deahng with them One or two 
general observations will suffice In my opimion, there can hardly be ony 
doubt that these marks, at any rate the majonty of them, had been seen by 
Jyotirmoyee Devi in 1921 about the tıme of the Declaration of Identity, as 
deposed to by her (Vol 8, pp. 284-285, pp 300-301 and p 352) It was in fact 
Mr Chandhur’s own case as put to this witness as well as to the plaintiff 
himself that these marks were om him at the time, only that counsel 
suggested that they were being falsely imputed to the second Kumar (Vol 4, 
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p 164, U 24-25, and Vol 8, p 371, I 21-23) As the learned judge points 
out, 1t was never the defendants’ case that any of the marks had been 
manufactured (Vol 18, p 320, Ul 14-15) It 1s worth observing that Satvendra 
Nath Banerjee himself, though he did not consider the question of marks 
to be of any importance (Vol 16, p 443, Il 17-18 and p 444, I 1-3), but still 
arly made the suggestion that scars might be manufactured (bid, p 444, 
1 7), was ultimately obliged to make the admission in so many words that 
the marks on the plaintiff were not “fabricated”? as the second Kumar’s 
bid, p 444, U 37-38 and p 445, U 46) Mr Chandhuri@in his opemmg 
accepted the same position, though in his reply he made a half-hearted attempt 
to go back upon it A suggestion that marks were manufactured would of 
course catry with it the implication that these were actually present on 
the body of the second Kumar ` 


DEFENCE DENIAL OF MARKS ON SECOND KUMAR 


The only important question to consider ım fact would be whether or 
not the second Kumar bore any of these marks on Ins person Ihe, plaintiff's 
case from the beginning has been that he did, as 1s spoken to by the plawmtiff 
himself (Vol 4, pp 97-98), by Jyotirmoyee Devi (Vol 6, p 281-285, p 300, 
Wl 30-34 and p 352, U 16-19) and a host of other witnesses on lus behalf, 
but ıt 1s significant that none of the defence witnesses deposed that the second 
Kumar had these or any other distinctive marks on his body 


“IRREGULAR SCAR” OVER LEFT OUTER ANKLE 


Even as regards the irregular scar over the left outer ankle, which 
according to the plaintiff had been caused by a carriage wheel accident, and 
was specifically mentioned as an identifying mark in the second Kumar's 
medical report ım connection with the life insurance proposal (Ex 230, Vol I, 
p 175, tem 4), the defendants persisted in making the case that there was 
no such mark, though they must have had an opportunity of seeing this 
report as early as the 14th July, 1921, when at the mstance of Satyendra, the 
Board of Revenue had the document brought before them from the Insurance 
Company along with other imsurance papers (Ev 450, Vol I, p 190) ‘They 
were probably hoping that the report would never see the light of day, but 
it so happened that the plaintiff called for ıt on the 24th November, 1934, 
and had it produced from the Company’s Head Office im Glasgow on the 
15th December following, when of course the existence of the mark could no 
longer be demed As late as the 3rd September, 1934, however, ın answer 
to a complaint by the plaintiff that defendants’ counsel was refusing to 
make a statement as to whether the second Kumar had a mark on the top 
of his ankle (Vol 9, p 497), they actually put in a petition stating ıt as their 
case that the second Kumar had no carriage accident, and further that he 
had not the mark which the plaintiff had shown on his ankle! (Vol 10, p 60) 


Long before the existence of the medical report was known to the 
plaintiff, quite a number of witnesses on his side had, on the other hand, 
spoken to the fact that the second Kumar had been limping on crutches at 
about the time of Chota Kumar’s wedding when the carriage accident 1s 
said to have taken place Qute charaateristically, no doubt, Mr Chaudhuri 
suggested before us that the plaintiff's advisers musi have seen a copy of 
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the insurance paper ın the Calcutta office of the Company, and then called 
for the original from Scotland, but there was not the shadow of a justifica- 
tion for such a suggestion, and he had not in fact dared put it to any of the 
plaimtiff’s witnesses, far less to the plaintiff himself or to Jy otirmoy ee Dev, 
according to him the de facto plaintiff ın the case In any event, this would 
not explain the wholesale denial of any mark on the second Kumar by Mr 
‘Chaudhur1’s own witnesses before the arrival of the medical report ` 


LAME ATTEMPT TO SUSTAIN INSURANCE MARK 


After the document was produced, as the learned judge points out 
{Vol 18, p 233, I 15-19), Bıbhabatı Devi was the only witness for the 
defence who came to speak about a mark on the second Kumar’s body she 
had noticed only one—what looked like a cnt-mark on his left leg above 
the ankle joint on the outer aspect which was shghtly wimter than his 
complexion and slightly raised above the skin, and was more than 1 mch 
and less than 134 inches ın length (Vol 12, p 211, | 35—p 212, 1 6), but 
this was a very lame attempt to sustaim the imsurance mark, ın denial of 
the case expressly made on behalf of the defence 


MEDICAL EXAMINATION OF PLAINTIFF 


While the defendants would thus not admit the existence of any marks 
on the second Kumar, it 1s still remarkable how from the beginning they 
were insisting on an examunation of the plaimtrif's marks by a doctor on their 
‘behalf, the first application for the purpose being made on the day they 
opened their case, the 6th February, 1935 (Vol 12, p 78) Repeated appl- 
cations ın this behalf followed after this from time to time, and ıt was not 
until the 7th January, 1936, that an agreed order was made subject to certain 
terms and conditions set out therein The attitude which the plaintiff took 
up in the matter was quite proper and intelligible as he explained in his 
petition of the 8th August, 1935 (Vol 15, pp 245-246), he was not unwilling 
to submit to the proposed examination, but objected io its being held until 
after the defendants had examined all ther witnesses who might be supposed 
from their intimate acquaimtance with the second Kumar to be competent 
to speak about lis marks quite frankly, he did not want to give them 
a chance of concocting evidence against him through such witnesses At a 
later stage, on the defendants renewing their prayer, apparently after the 
close of such evidence on their behalf, the plaintiff bv his petition of the 
6th January, 1936 (Vol 17, p75) called attention to the fact that none of the 
defence witnesses had deposed to the existence of any marks on the second 
Kumar, and on that ground opposed the making of any order for medical 
examination What followed ıs set out in order No 1353 of this date (not 
Printed), as recorded by the learned judge Rai Bahadur Sasanka Coomar 
Ghose for the defendants verbally stated his clients’ case the Kumar did 
not have the maks alleged by the plamtiff, but ir the unlikely event of 
the court commg io a different finding, they were entitled to show that the 
marks could not have originated ın the way stated! He claimed further that 
the defendants were entitled to show by an exammation of the marks that 
the plamtiff had not spoken ihe truth One knows that it does not offend 
tigainst the rules of pleading to raise inconsistent pleas, but where, as here, 
the issue 1s a plain one of fact, marks or no marks, and a clear-cut case 
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is deliberately made that there are none, one wonders how a party making 
such a case can im the same breath be heard to say that the marks may have 
been there, but cannot have been caused in the manner alleged by the other 
side It 1s not as if the defendants took up the position that the second 
Kumar had certain marks on his body, but that they were not the marks 


alleged by the plaintiff 


I am not at all surprised that upon this statement of Rat Bahadur Sasanka 
Coomar Ghose, Mr Chatterjee on behalf of the plaintiff said that he would 
advise his chent not to submit to any medical examination at the instance 
of the defendants, adding, however, that he would do so, 1f the court thought 
it necessary On the following day, it appears, the parties came to an agree- 
ment, and as already stated, a consent order was made This order has not 
been printed, and it might be just as well to set it ont — 


“Order No 1356, dated 7-1-36 


Learned counsel for the plaintiff and learned counsel for the defen- 
dants Nos 1, 3 and 4 agree that the plamtiff might be examined by 
a doctor on the date they will fix by agreement with a view to his 
examination ın court as a witness for the defendants Nos 1, 3 and 4 on 
the points mentioned ın the defendants’ petition filed on 23-3-35 (Vol 12, 
p 331), and one other point, namely, the alleged node on the shin-bones 
deposed to by a witness for the plamtiff It ıs agreed that the marks 
on the insurance paper will be examined, and these are the vaccination 
marks and an iregular scar on top of the left outer ankle as described 
by words to that effect on the paper 


The plaintiff will be at liberty to have another doctor in attendance 
at the time of such examination which will be hmited by the purposes 
of the petition, dated 23-3-35, and supposing the two doctors differ m 
their observations or m their theories, both doctors will be examined, 
1f tendered Each doctor will be at liberty to have an assistant present, 
1f he so chooses As agreed, either party may have a lawyer m 
attendance, but the plaintiff will be entitled to object to their presence 
during examination of his private parts” 


It was in pursuance of this arrangement that the jomt medical examination 
took place, the marks being pointed out to the doctors by the plaintiff himself. 


GENERAL CHARACTERISTICS 


Apart from the bodily features and marks, the learned judge considers 
certain general characteristics, such as gait, expression of the face and voice, 
as tests of identity, which they undoubtedly are (Vol 18, pp 248-250), and 
in addition to this, he calls attention to the fact that the shoes fit and so 
also do the old clothes of the second Kumar (bid, pp 193-194) ' 


It will be thus seen that in dealing with the questio r 

the learned judge has not left yee a smile font ae 
m the evidence which might throw any light on the matter m dispute, and 
im the result, he has m my opinion arrived at a conclusion which cannot 
but be regarded as absolutely fair and Proper I need only draw attention 
to his admirable summing up of this chapter of the case, m the course of 
which he has very convemently set out the points of similarity im respect 
of the marks and bodily features in the form of a table (btd, pp 250-252) 
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Mr Chaudhuri ridicules the learned judge because he says later on that 
the identity of the body has been “proved to demonstration”, and “with 
mathematical certainty” (bid, p 423, Il 37-38), but it only means, as he 
explains by reference to the bodily features, ali exceptional, ana by the 
bodily marks, all exceptional, which rest on nobody’s credibility, that these 
in their totality can never occur in a second individual and ‘Sf the chance 
of each of the items occurrmg im a second imdividual ıs represented by a 
fraction, the chance of all these occurring ın another is the product of these 
fractions, and any one with a sense of mathematical odds would see that 1t 
is ml” (bid, p 251, 1 36—p 252, 1 3) 


“MATHEMATICAL CERTAINTY” 


Whether or not the learned judge was right ın imputing “matheinatical 
certainty” to the plamtiff’s proof of physical identity, 1t 1s somewhat remarkable 
that the defendants, though they were not content merely with saying that 
the plamtiff was not the second Kumar, but made the definite case that he 
was a Punjabee peasant of the name of Mal Singh of Aujla who afterwards 
assumed the name of Sunder Das when he became a sannyasi, did not yet 
attempt through any of their Punjab witnesses, Mohar Singh and others 
(Vol 3, pp 374-421), or through their Bawa Dharam Das (D W 327, Vol 16, 
pp 51-58), to show that this man had any of the marks which were admittedly 
to be found on the plamtif’s body, far less to prove how they might have 
been caused on the other hand, the fact remains that most of these 
witnesses who were asked about it very significantly pleaded their ignorance 
of any such marks Thus, Mohar Singh said “I cannot tell any mark of 
identification of Mal Singh’s body” (Vol 3, p 376, I 43-44) so did Ujagar 
Singh “I cannot say any distinctive mark on Mal Singh’s body” (ibid, 
p 387, | 40) Mahana Singh “I cannot tell any mark of identification 
except that Sundar Das 1s tattooed on his left arm” (tbid, p 396, Il 36-37) 
Wasan Singh “I cannot give any distinctive mark on Mal Singh’s body” 
(bid, p 403, ll 22-23) and Wazr Singh ‘Mal Singh was Nanga (naked) 
then and besmeared with ashes I cannot give any distinctive mark on the 
body of Mal Singh, but Mal Singh showed me his left arm and told me that 
there was Sunder Das and Dharam Das written there”, which, by the way, 
was wrong, as the tattoo-mark did not contain the name Sunder Das at all 
(ibid, p 413, Il 34-37) What a pity these witnesses should thus deprive 
Mr Chaudhuri’s clients of the chance of proving the defence case to ‘‘mathema- 
tical demonstration” | 


Before quitting the subject of physical identity, one canuot help observing 
that by the defendants’ own token as applied by them to establish the supposed 
identity of the plaintiff with Mal Singh of Aujla, the plaintiff should win 
hands down, 1f one might use this non-forensic expression 


MIND OF THE PLAINTIFF 


It remains now to consider the last, but none the less a most important, 
chapter on the question of identity—the mind of the plaintiff, a topic winch 
Mr Chaudhuri complains the learned judge has relegated to a secondary 
Position, though there could be nothing further from the truth The com- 
plaint 1s' apparently based on a certam remark occurring in the judgment to 
the effect that “the question of identity 1s primarily a question of the 
identity of the body” (Vol 18, p 126, II 4-5), but as the context shows, this 
1S just the opposite of what the learned judge indicates to be his own view 


27 


. 


418 BHOWAL CASE 


He says quite plamnly that one may identify a dead man or a mad man, 
which 1s no doubt done only from physical features, but where a question as 
to identity has arisen and the evidence about bodily features is conflicting, 
one would look to the mind as a determiming test, the mind being “as 
individual as the body”, and “impossible to confound with another, if 
sufficiently searched” (tbid, p 126, Il 5-8) Where, however, as m the present 
case, he adds, rightly or wrongly, the mind 1s ‘deliberately left unexplored”, 
the body necessarily ‘becomes the principal consideration” (abid, p 126, 
l 8-11) Tins certamly does not show that the learned judge on his part 
was anxious to turn away from an examination of the mind, or that he was 
not fully alive to the importance of investigating the complex group of facts 
going to make up what might be called mental identity On the other hand, 
he almost makes it a grievatice himself that learned counsel for the defendants 
would not follow up this particular line of engury for his owr purposes 
And yet ıt 1s obvious, 1f the plaintiff was an impostor, ıt should have been far 
easier for the defence to expose the dissimilarity ın mind than for the plaintiff 
to establish similarity in that respect 


TEST OF MENTAL IDENTITY HOW TO BE APPLIED 


There can be no doubt that for a proper application of the test of mental 
identity, the first essential would be to get a correct picture of the personality 
of the second Kumar as he was,—to make sure about the facts of his hfe, 
his education, his environments, his style of living, his habits and pursuits, 
in fact about all that might be said to make the sum and substance of the 
individual man, for, ıt 1s against these that would have to be set the know- 
ledge and recollections of the plaintiff to see how far they were genuinely 
those of the person he represented himself to be Identity conld no more be 
established by depressmg the second Kumar below his true level than ıt could 
be defeated by raising him any higher ın either case, this would mean 
the setting up of an imagimary standard for comparison which could not 
possibly be a guide to a nght conclusion 


Once the standard was correctly set, and the Kumar re-created in the 
image of the man he was, the next question would be one of judging the 
answers given by the plaintiff ın the witness box im a fair and proper way,— 
neither requiring too much proof on the one hand, nor bemg satisfied with too 
little on the other, as Lord Chief Justice Cockburn cautioned the jury ın 
the Tichborne trial The object should be to ascertain whether and to what 
extent the answers represented his real unaided memory or knowledge,—the 
test to be apphed bemg what 1s ıt that the second Kumar, if living now, 
might be expected to remember, making allowance for the imperfections of 
human memory, and not trying to test the memory of one by the standard 
of another? and how far, again, are his recollections to be discounted by 
the fact that he had sources of information at hand from which he might 
have derived all the knowledge which he exhibited ? 


I am unable to hold that in dealing with the question of mental identity, 
the learned judge permitted himself to lose sight of any of the considerations 
I have indicated If he did not yet find ıt possible to come to a conclusion 
favourable to Mr Chaudhum’s chents, ıt was not because of any failure on 
his part either to appreciate or to apply the nght principles in this branch 
of the investigation, but because the facts and circumstances of the case 
refused to yield such a result Neither as regards lus portrayal of the real 
Kumar as he was ın hfe, nor as regards his findings as to the knowledge 
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displayed by the plaintiff of the facts of the Kumar’s life, am I prepared to 
say that the learned judge took an ‘impossible’ or incorrect view of the 
eyidence on record 


IMAGINARY KUMAR SET UP BY DEFENDANTS 


It ıs definitely his view that Mr Chandhur conjured up a wholly 
imaginary Kumar m his cross-examination of the plaintiff, which, in so far 
as it was intended to defeat the plaintiff, was thus a mere futile shooting 
beyond the mark ıt would, as he says, have defeated the real Kumar 
Inmself (Vol 18, p 259, ll 1-3), the supposed ignorance which counsel claimed 
to have brought out bemg not real ignorance at all On the few poimts on 
which, according to the learned judge, he presumed to touch reality, the 
plaintiff 1s said to have given correct answers almost in every instance, the 
exceptions where he failed being in Ins opinion not at all maternal (:bid, p 260, 
u 16-22 and p 275, U 5-26) 


The cross-examination, as the learned judge pomts ont (:bid, p 124, 
1 28—p 125, 1 5), apart from trying to establish that the plaintiff was not 
a Bengalee,—a topic which he deals with separately (bid, pp 421-422) ,—was 
amed at showing that he was not educated at all, and that he knew nothing 
of football, tennis, cricket, polo, billiards, nothing of guns or shikar, 
nothing of horses and horse-races, nothing of English clothes, English meals, 
or English articles of furniture, nothing of photography, or of music and 
singing As agaist this, the Kumar, as visualised by learned counsel, was 
the Kumar put to one of plaintiff’s commission witnesses, Satya Dhenu Ghosal, 
—a “well-educated, well-polished young Bengalee aristocrat” (Vol 14, p 3, 
I 15-16), a “thorough-going sportsman”, as put to P W 945, Jatindra Nath 
Laur: (Vol 10, p 403, 1 18), elegant as a “Raja’s son”, as put to various 
witnesses (eg, PW 112, Vol 5, p 93, ll 21-22, PW 402, Vol 6, p 436, 
U 7-8, PW 433, Vol 7, p 5,1 32, PW 461, Vol 7, p 142, 1 1 and 7-8), 
accustomed to English clothes, English meals, speaking English, and living 
im English style (Vol 18, p 125, Il 22-27 and p 252, 1 35—p 253, 1 14) 


It 1s not difficult from the cross-examimation to form an accurate 1dea of 
what the plaintiff was like—of his ways of living, his habits and pursuits, 
his speech and manners, the extent of his literacy or of his knowledge of 
sports or amusements, and the whole question 1s how far he may be supposed 
to have come up to the standard of the real Kumar as he was, or was likely 
to have been, if he was living at this date The learned judge admits that, 
apart from anything else, if ıt was shown that the Kumar was a well-educated 
man, and knew English, ıt would mean an end of the plaintif’s case (ibid, 
p 253, I 43-44 and p 256, 11 8-9), just as he says, on the other hand, that 
if it appeared that the Kumar was absolutely ilhterate, except that he could 
achieye lus signature in English and in Bengal ın certain forms, ıt would 
be an end of the cross-examination (bid, p 256, I] 9-11 and p 260, Il, 28-30) 


AVOIDANCE OF MEMORY IN CROSS-EXAMINATION 


Mr Chandhuri was indignant because the learned judge ventured to 
suggest that counsel had studiously tried to avoid the memory im hus cross- 
examination of the plamtiff, but one cannot help feeling that the imdignation 
vas only a cover to conceal what he must have known was nothing but the 


` 
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barest truth The criticism, he protested, was as unjust as it was unfounded, 
but curiously enough, while be was so emphatic in denying the charge, his 
arguments before us only songht to find an explanation for it Qnite early 
m his opemng, m fact, he thought 1t mght to remind us of the dyficnir 
position which counsel cross-exsamimmng the plambf found himself in in thys 
case by reason of its pecuhar facts On the one hand, it was said, the 
Kumar’s was a short and uneventfal life, singularly Jacking im a rich back- 
ground of incidents and matenals, while on the other, it was pomted ont, 
the plaintiff came into the box after long years of close and intimate assomation 
with the members of the family, having all the time been surrounded by a 
multitude of old servants and dependants. and publicly exhibited and inter- 
viewed by all and sundry as the second Kumar, the centre im fact of a 
ceaseless propaganda, thus openmg up to him diverse channels of informahon 
regarding the facts and events of the Kumar’s hfe, and affording also 
abundant time and opportumties for immaculate tutonng 


It was imevitable m these circumstances, counsel complamed, that the 
plaintiff had to be cross-examined only on such things as he was not hkely 
to anticipate, things which tutormg could not reach, quoting the famons 
dictum of Lord Chief Justice Cockburn that im such cases the ignorance of 
yesterday very often became the knowledge of to-day 


Whether this was or was not a valid excuse, 1t was certainly an admission 
that the plamtiff was not questioned about many matters winch might other- 
wise have afforded a good and valuable test of memory, and this is precisely 


- 


what the learned judge had the tementy to point out I do not pretend to 


tutormg of a witness should be deemed a ground for withholding cross- 


jushf, the plaintiff after th apse | 
ander the withering fire of Connsel’s cross-exa 

mination—a collapse which 
it was pomted ont, made at necessary for the plamntft Inmseif to Gil a mass 
of false evidence afternards, aimed at bringing the real Kumar down to lus 
own level, thus giving a very much poorer picture of the Kumar than that 


presented by the plamtiff’s earlier witnesses 
DEFENCE PICTURE OF THE REAL KUMAR 


As usual, it is Mr Chandhun’s attack on the 1 
earned judge, and not the 
learned jndge’s attack on him that turns out to be utoao Talang the 
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yuestion of education and literacy alone, one 1s tempted to ask whether the 
“well-educated, well-polished young Bengalee anstocrat’ put to S D Ghosal 
was a mad phantasy of the learned judge, or the array of English terms 
30 pompously paraded in the course of the plaintiff’s cross-examination a 
fanciful emanation from the same source One asks, again, who was respon- 
sible for that amazing document (Ex 468, Vol III, pp 219-275), so vividly 
described by the learned judge (Vol 18, pp 257-258) and so aptly referred 
to by him as a “‘lesson-book” of Phani Bhusan Banerjee (tbid, p 32, Il 8-10 
and p 162, Il 12-14),—a storehouse of the supposed details of the Kumar’s 
life, from wluch the witness (D W 92) was expected to build up a refined 
English-knowing and English-speaking nobleman, as familar with Enghsh 
dishes as he was fond of Enghsh sporis and Enghsh society 


A “WELL-EDUCATED, WELL-POLISHED ARISTOCRAT” 


Mr Chaudhuri tried no doubt to make out before us that in putting his 
case of a “well-educated, well-polished aristocrat’? to S D Ghosal, he did 
not mean what he said, but while nobody suggests that he was ascribing 
book-learning and culture to the Kumar by these words, one finds it difficult 
to agree that the phrase he used had reference only to manners, and not to 
education at all Qute inconsistently, though quite inaccurately, counsel 
went on to accuse the learned judge of having shut his eyes to the fact that 
witness’ answer to the question was “yes”, as if he meant thereby to 
subscribe to the Kumar’s description as a “well-educated” Bengalee, whatever 
that expression might connote In pomt of fact it will be seen the witness 
refused to do so, sticking to what he had already said, touclung only the 
Kumar’s manners 


“When I first met the Kumar of Bhowal, I found him in manners and 
conversation just like a man of his position and status” (Vol 4, p 3, 
U 13-14) 


Then followed the question, paraphrasing the answer, but quietly introducing 
the words “well-educated” mto it 


“Q —That 1s, you found him to be a well-educated, well-polished young 
Bengalee aristocrat?” 


But the witness was too wary io walk into the trap 


“A—I had only an ordinary conversation with him and I found him 
quite gentlemanly ın speech and manners” (tbid, II 15-18) 


One can understand this attempt of learned counsel to save hus cross- 
examination of the plamtiff by tomng down his fancied image of the second 
Kumar, as 3t 1s possible also to appreciate the desperate efforts winch, as 
the learned judge points out (Vol 18, p 125, N 30-31), the defendants 
afterwards made to prove a bare literacy and a bare ability to speak English, 
though, ıt may be added, not without a struggle at times to keep alive a 
pale shadow of the Kumar of Mr Chaudhuri’s earlier version But all this 
only lends weight and substance to the comments of the learned judge 
against which counsel so vehemently protested 


Looking at the matter from another point of vien, it seems to me that 
the standard which the plaintiff set of himself gua the second Kumar ın the 
witness-box 1s, on the defendants’ own case, a refutation of the picture as 
conjured up by Mr Chaudhur: If there was any truth im that picture, 1s ıt 
at all likely that those who were out to pass off a counterfeit :mitation 
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should have produced such a hopeless caricature? Admittedly, the plamtff 
had about him persons, the sister and other relations and associates, who 
must have known all about the second Kumar and his educational and other 
attainments, and xf the standard set up by Mr Chaudhuri was at all correct, 
1t 1s hard to believe that these persons would not or could not have trimmed 
up their protege at least to a near approximation to that level, so as to avert 
the disaster of a certain crash im cross-exammation According to Mr 

Chaudhuri, to put it ın his own picturesque phraseology, there was the 
evolution of the plaintiff from the chrysalis of a naked sadhu to the full-grown 
butterfly of a Kumar, and yet, supposing he ıs right, all tins laborious 
process ended in producing a butterfly without its wings! 


KUMAR’'S LITERACY AND EDUCATION 


Mr Chaudhuri suggested at one stage that the plamtiff’s propounders 
had deliberately avoided teaching hım how to write lest he might m the 
process of learning develop characteristics of his own which would betray 
him at once, but apart from the fact that this would not explam why he 
could not still have been taught how to read to the supposed standard of 
the second Kumar, learned counsel apparently forgot that there should have 
been in that case no occasion for a change im the plaintiff’s case all his 
witnesses, those who had come before lim and those who came after, should 
equally have known the precise calibre of the second Kumar which they 
were expected to speak to With all respect to Mr Chaudhuri, he seems to 
my mind to have taken up an absurd position the plamtiff had been fully 
coached and tutored,—-that ıs the excuse which counsel gave for not questionmg 
him on many pomts, and still in the matter of reading and writing, he had 
been left untouched, ın order that at the very first touch of the cross-examiner 


= nught stand exposed in all his bareness, the illiterate Punjabee peasant 
e was! 


NO CHANGE OF CASE ON PLAINTIFFS SIDE 


The fact ıs that Mr Chaudhuri had pitched his own cross-examunation 
so Ingh that he himself left the plaintiff wholly untouched, and I have not 
the shghtest doubt, as the learned judge pots out (Vol 18, p 266, Il 45), 
that so far as the plaintiff’s advisers are concerned, they put him into the 
box exactly as he was in 1921 As for a change of case, this was on the 
defendants’ side, and not on that of the plamtiff, and ıt is utterly misleadmg 
to suggest that any of his earlier witnesses had conveyed an idea of the 


second Kumar's literacy or education so widely at variance with the picture 
he gave of himself during his examination as to have necessitated the calling 
of false evidence later on to sup 


port his own A reference to the evidence of 
some of these witnesses should be a sufficient answer — 


Kamal Kamim Devi (ın Gross-examination) Vol 1, p 495, Il 7-15, 


Sudhangshu Bala Devi (ın cross-examination Vol 
and p 247, 1l 1-2, ) Vol 2, p 237, U 25-26 


Tara Prosad Chowdhury (in examination-in-chief) Vol 2, p 326, Wl 1-6 
(in cross-examination) b$ 343, Il 5-15, 


Nundo Lall Guin (in cross-examunation) 


Bepin Behary Chakravarty, 
ll 30-33 and $ 31, 8 12-13, 


Vol 3, p 221, Il 31-33, 
PW 1 (m cross-examınation) Vol 4, p 29, 
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Surendra Mohan Adhikan, PW 2 (m exanlination-in-chief) Vol 4, 
p 33, IL 22-25 (ım cross-examunation) p 35, ll 5-13, 


Harish Chandra Nandi, PW 3 (in cross-examination) Vol 4, p 41, 
U 3-23, 


Radhika Mohan Goswami, PW 4 (m examination-in-chief) Vol 4, 
p 45, 1 10-13 (in cross-examination) p 51, Il 6-28 and p 52, Il 7-11, 


Suresh Chandra Mukherjee, PW 5 (in exammation-in-chief) Vol 4, 
p 55, U 24-29 (im cross-examination) p 62, IL 36-39, p 63, Il 48 and 
ll 19-23, and p 64, ll 7-8, 


Ganga Charan Banerjee, PW 8 (in examunation-n-chief) Vol 4, p 79, 
Hl 12-14 (im cross-exaimination) p 82, ll 35-37 and p 83, ll 7-8, 


Jitendra Behary Mukherjee, PW 9 (an examuination-in-chief) Vol 4, 
p 87, 1123-30, p 88, Il 10-11 (am cross-examination) p 90, ll 38-41 and 
p 91, U 3-8 


The definite case which the plaintiff made, and from which there was 
no deviation in the evidence either of his earlier or of his later witnesses, 
was that the second Kumar had just learnt enough to be able to spell out 
his Bengali and English signatures by his own unaided effort (Vol 4, p 95, 
We 10-12 and p 149, ll 21-32), and that thereafter, as he said, assuming he 
was the second Kumar, he gradually forgot all the learming he had acquired 
except that he retained his capacity for making his Enghsh and Bengali 
signatures mechanically (bid, p 150, ll 7-8, p 168, ll 20-26, p 169, ll 1-16, 
p 172, U 21-34 and p 173, Il 3-33, and Vol 18, p 280, ll 13-17) 


VARYING VERSIONS OF DEFENDANTS 


As far as the defendants are concerned, their case 1s represented at one 
end by the “well-educated, well-polished young Bengalee aristocrat” put to 
S D Ghosal (Vol 4, p 3, ll 15-16), and at the other by the "tea goden gan” 
of DW 433, R C Sen, bemg all the effort in “broken Enghsh” which, 
according to witness, the second Kumar showed himself capable of, to say 
“tea garden gone”, in speaking to an Englishman im his presence at the 
Viceroy’s Cup races in 1905 (Vol 17, p 372, I 33-34 and p 373, UW 7-12) 
In between, besides D W 92, Phan: Bhusan Banerjee with his “‘lesson-book”, 
was Bibhabat1 Devi herself to hear the second Kumar talking English “at 
many places” (Vol 12, p 209, U 28-29), and even talking “fluently” with the 
“Sahib doctor” to explain his disease (2bid, p 290, I 4-6), and there was also 
of course her redoubtable brother to say that he had heard tim speak 
English not only with Mr Meyer and Mrs Meyer, Mr Wharton and Mr Heard, 
and some of the “‘firmg:’” (Eurasian) employees, but even “in every day 
conversation with us”, using, however, on such occasions only “some words 
of English” (Vol 16, p 425, I 7-11) the Kumar, according to this witness, 
would talk English “as an educated man would”, but not, he was willing 
to add, “as a Inghly educated man” (ebid, p 538, I 3-4),—a rather feeble 
effort to tone down Mr Chaudhun’s ‘well-educated Bengalee” to the level 
counsel would like to postulate! 


Satyendra pretended to be even familiar with the Enghsh handwriting 
of the second Kumar (bid, p 425, Il 12-13), and shown a promissory note 
executed by the latter on the ist April, 1905, for a loan of Rs 10,000/-, which 
the defendants had called for from the High Court (Ex 2(199), Vol I, p 195, 
and Photo Album, Vol II, p 39), he had not only no difficulty in identifying 


d 
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ature on it, but also said that the words “Ten thousand” below the 
poe were 10 the Kumar’s handwriting (Vol 16, p 425, Il 15-16), “written 
as an educated man would write’, as he afterwards added in cross-examina- 
tion (ibid, p 438, I 6-9) Whether, however, they were actualiy written by 
the Kumar or not, the wrting itself shows, as will appear from the facsumtle 
in the photo album, that the writer could not spell the word ‘thousand 
obviously he did not know the letter “u”, and achieved what looks uke 
a “w” im trying to write it, and was probably going to add another “n”, 
when somebody must have stopped lum This certainls does not look like 
the writing of an “educated man”, but if anything, only confirms the Kumar’s 
inability to spell even simple English words, furmshing incidentally one 
more illustration of the fact that every document that happens to get on the 
record helps the plaintiff’s case 


I consider that the patent fact which was admitted by Mr Chaudhuri 
himself that the plamtiff had not been taught either the English or the 
Bengah alphabet 1s enough to give a death-blow to the story that the 
second Kumar was “educated”, even if he could not be regarded as “‘well- 
educated” 


FORGED BENGALI LETTERS PRODUCED BY DEFENDANTS 


If the second Kumar was really literate and knew how to write, 1t 1s 
surprising that excepting a few signatures, only one in Bengal and the 
rest in English, the defendants were unable to produce a single scrap of 
writing in his hand from the papers and records at the Rajbari or other 
likely places, leaving aside no doubt a batch of 9 letters supposed to have 
been written by lim, 8 to lis wife Bibhabat: Dey1 and 1 to her sister Provabat: 
(Ea 2Z(142) senes and Z(143), Vol I, pp 90-97 and 99, photo pints im photo 
album, Vol I, pp 34-42), which have been fully dealt with by the learned 
judge and mghtly held by him to be forgeries (Vol 18, pp 292-297) Cunously 
enough, the defendants had filed these Bengali letters ın court in a sealed 
cover, not to be opened until the examination-in-chief of the plaintiff was over 
(Orde: No 203, dated 19-1-32, Vol 1, p 16), a proceeding for which Mr 
Chaudhurt was unable to offer any explanation, except to say that the object 
was to prevent the plamtiff from obtaimmg specimens of the signature to 
serve as models from which he might learn to copy Counsel forgot that 
the plaintiff could not take photographs or make copies of the documents 
Without notice and without the order of the court He forgot also that sf the 
plaintiff might procure models for his Enghsh signature before December 
1926 when he submitted his memorial to the Board of Revenue which contained 
as many as 18 such signatures, it 1s only reasonable to suppose that he 
could obtain Bengali models as well, independently of the specimens 
which the defendants filed ın court only in 1932 Then, again, he overlooked 


that none of these letters contaimed full signatures of the second Kumar, 
and that as such they would be useless as models 


Speaking of these Bengali letters, which, as I have said, the learned 
judge finds to be spurious, I might perhaps draw attention to the fact that in 
all of them the rafala, or the mght to left horizontal stroke mdicating the 
addition of “7a”, m the last compound letter “ndia” of the word “Ramendra”, 
umformly ends ın a characteristic hook, which visibly distinguishes the 


signatures there from the easy curve of the safala in the admitted signature 
of the second Kumar in Ev 2 (Photo Album, Vol I, p 1) 
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The more one looks into the facts and circumstances of the case, the 
more ıs one conyinced, on the one hand, of the correctness of the view taken 
by the learned judge regarding the cross-examination of the plamtiff, and on 
the other, of the futility of Mr Chaudhuri’s criticisms of 1t Learned counsel 
himself made an'important admission, which seems to me in fact to go a 
long way in establishing the plaintiff* ıt 1s that im cross-examining him, he 
had purposely avoided putting him questions on matters on wluch he was 
likely to have been tutored or to have acquired knowledge from adventitious 
sources The answers, therefore, which the plaintiff gave to such questions 
as might be considered to have been a legitimate test of memory have an 
unquestioned and unquestionable significance of their own, and as the learned 
judge points out, the plaintiff hardly failed on any of these ‘Truly enough, 
as Lord Chief Justice Cockburn observed, the ignorance displayed by the 
claimant im such cases matters more than the knowledge which he may 
exhibit, but I am certamly not prepared to say that the plaimtiff here 
betrayed any such fatal ignorance, whether on matters which touched real 
memory (Vol 18, pp 275-278), or on topics of general interest (:bid, pp 260- 
275), making due allowance of course for possible lapse of memory, the 
ignorance” of terms as distinguished from things beng obviously of no 
consequence 


; 


JUDGE’S CONCLUSIONS ACCEPTED i 


Each of these questions, including those of hteracy (1bıd, pp 278-297) 
and handwriting (sbid, pp 297-304), has been separately and fully dealt with 
by the learned judge, and though Mr Chaudhuri ‘has canvassed them’ over 
again in his own way as hard and in as elaborate detail as he could, I for 
one, sitting here in a court of appeal, cannot persuade myself to hold that 
either the learned judge’s appreciation of the evidence or any of his findings 
thereon has been shown to be so perverse, arbitrary or clearly wrong that ıt 
Should be set aside I deem it right, on the other hand, to say, on an m- 
dependent examination of the evidence, giving to Mr Chaudhuri’s arguments 
every consideration that 1s due, that I have come to the same conclusions as 
the learned judge on all the material points ın controversy 


J + 


IS THE PLAINTIFF A BENGALEE? 


On the question as to whether the plaintiff ıs a Bengalee or not, which 
the learned judge considers as a separate topic towards the end of lis 
judgment (Vol 18, pp 414-422), I fully agree with him that the cross- 
examination on this point was mostly a play on words designed to confuse 
and confound rather than to elicit facts showing true knowledge or the want 
of it, and I find ıt unnecessary to say more than that I unhesitatingly accept 
his conclusions The outstanding fact remains that the’ plamtıf gave his 
evidence in Bengal, Bhowah Bengali as ıt was, m the presence of a Bengalee 
judge, and with a Bengalee counsel pitted against him who was only too 
alert to have forgiven a single lapse on the part of the witness 


Taking the cross-examination as a whole, it is my definite opimion that 
the plamtiff stood his ground remarkably well, establishing his mental 
identity as completely as no smpostor could ever hope to do, certainly as none 
in recorded legal annals had ever done before 
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FINAL CONCLUSION ON ISSUE OF IDENTITY 


In the result, there ıs in my considered judgment no possible getting 
away from the conclusion arnved at by the learned judge that the plaints 1s 
Ramendra Narayan Roy, the second son of the late Raja Rajendra Narayan 
Roy of Bhowal (Vol 18, p 427, U 12-13) 


This, then, disposes of the two mam issves of fact ın the case, namely, 
issues 4 and 5, on both of which, therefore, the decision must be ın favour 
the plaintiff and the judgment of the court below fully upheld 


DEFENCE CASE OF PLAINTIFF BEING A PUNJABEE 


Arising out of and im connection with the question of identity, there was 
the specific case which, as already stated, was made by the defendants at 
the trial, 1f not m their pleadings, to the effect that the plaintiff was a man 
named Mal Singh of Aujla, a village in the district of Lahore ın the Punjab, 
who afterwards came to adopt the name of Sunder Das on his initiation as 
a sannyası à 


The defendants were not of course called upon to make any definite case 
in this behalf, but they chose to make one, as they were certamly entitled 
to do, and if they succeeded in proving it, they would no doubt have demo- 
lished the plamntiff’s claim almost as effectively as by proof of the second 
Kumar’s death and cremation at Darjeeling For if the plamtiff was Mal Singh 
of Aujla alas Sunder Das, he was not and could not be Kumar Ramendra 
Narayan Roy of Bhowal, though the converse of the proposition did not hold, 
for the plaintiff might not be tlus man from the Punjab, and yet might not 
be the Kumar of Bhowal 


Agreeing with the learned judge, I hold that the defendants have signally 
and miserably failed to prove this part of their case If I am not mistaken, 
learned counsel for the appellants himself placed but half-hearted reliance on 
it in the course of his arguments JI have had occasion already to make some 
references to the Punjab enquiry, and if I do not Propose to discuss ıt any 
further, it 1s because the learned judge has dealt with ıt very fully ın his 
judgment (Vol 18, pp 402-414), and ıt will serve no useful purpose to repeat 
his reasons and conclusions with which I find myself in entire accord In 
their attempt to prove the supposed real identity of the plamtıff, the 
defendants have only convicted themselves of chicanery and fraud of the 
worst description, the details of which have in fact been clearly nnravelled 
by the court below In any case, the proof of such identity did not purport 
to rest on anything more than dubious recognition from mere photographs 


QUESTION OF LIMITATION 


AS im my opinion the defendants must fail on the merits, ıt becomes 
necessary to consider whether they can successfully resist the smt on the 
ground of limitation, which was m fact made the subject of a specific issue, 
issue No 2 The learned judge has dealt with the question very briefly, but 
to my mind quite adequately, in the concluding part of his judgment (Vol 18, 
f 428), holding that the smt ıs not barred by lumitation Mr Chaudhuri did 
not argue the point sn court, but handed in a very full note on the subject, 
as he also did on other important topics in the case, no doubt with notice 
to the respondent accompamied by copies of such notes 
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It will be material to bear ın mind the following dates — 


&th May, 1909 Supposed death of the second Kumar 

4th May, 1921 , Declaration of identity by the plaintiff as the 
second Kumar, , 

3rd June, 1921 Iandsay’s notice declaring the plaintiff to be an 
impostor 

30th March, 1927 Resolution of the Board of Revenue rejecting 


the plamtiff’s memorial for setting aside the 
impostor notice 


24th April, 1930 Date of institution of the present sut 


It may be stated at once that the question of limitation will have to be 
decided on the allegations ın the plamt The plaintiff will, therefore, have 
to be assumed as the second Kumar 


AMENDMENT OF PLAINT 


The suit as originally framed was one for a declaration that the plaintiff 
is the second Kumar and for a permanent, imyunction on defendant No 1, 
Bibhabati Devi, to restrain her from interfering with the plaintiff’s possession 
of an’one-third share of the Bhowal Ray Estate By a petition filed on the 
19th February, 1931 (Vol 1, pp 248-249), the plaint was sought to be 
amended by adding a prayer for confirmation of possession, and alternatively, 
in the event of the plaintiff bemg found not to have been ım possession, for 
recovery of possession ‘The plaint already contained a statement that the 
plaintiff was im possession of an one-third share of the estate by realisation 
of rent from tenants, and the amendment did not, therefore, introduce a new 
case By order No 99 dated the 15th April, 1931, the then learned subordinate 
judge (not, the judge who afterwards heard the suit) allowed the amendment 
(bid, pp 9-11) The amendments have for the sake of convenience beer 
printed in red imk in the paper-book (ibid, pp 119-120 and 124-125) ' 


On these facts, the first point made by the appellants 1s that apart from 
the alternative prayer for recovery of possession introduced by the amend- 
ment, as contained ın clause (ka 1) of paragraph 13 of the plant, the suit 1s 
a suit for declaration of identity and title and of actual present possession, and 
that such a suit 1s governed by article 120 of schedule I of the Indian Limita- 
tion Act, which provides a limitation of sıx years for all suits not specially 
provided for elsewhere, time to run from when the right to sue accrues 
The right to sue here, ıt 1s said, accrued on the denial of the plazntzff’s 
identity by the defendant No 1, that ıs to say, on the issue of Landsay’s* 
impostor notice of the 3rd June, 1921, this notice being alleged ın paragraph 4 
of the plamt to have been published “as the result of a conspiracy of 
defendant No 1 with her brother and at therr instigation” ‘The averment 
in! paragraph 12 of the plat that the cause of action arose from the 30th 
March, 1927, the date of rejection of the plaintiff's memorial by the Board 
of Revenue, and that it has continuously arisen after that, 1s ’ challenged as’ 


wrong in law i 


SUIT GOVINE BY ART 144 : 


In my opmuon, there 1s sie substance in the appellants’ contention, and 
that for, the following reasons — 

+ (2) For purposes of lumutation it will not do to refer to “the plamt as 

originally’ framed, but the plaint as amended will have to be 
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looked to ‘The prayer for possession cannot be put aside as an 
unnecessary prayer on the ground that there ıs no allegation in 
the plaimt that if the court granted the declaration of identity 
asked for, the defendant No 1 would still resist the plaintiff in 
recovering, or continuing in, possession The whole basis of the 
plamt is that the ‘defendant No 1 was wrongly interferimg with 
the plaintiff’s possession and otherwise denying his tight to it, 
although she knew him to be her husband 


i (1) The smt was not merely one for declaration of identity, even as 
originally framed, but also asked for a permanent injunction 
On the allegations in the plamt, this was a continuing cause of 
action 


au) It should be further noted that the plaintiff made the definite case 
that he was in possession by realisation of rent from tenants 


It ıs next urged that the addition of the alternative praye: for possession 
did not take the suit out of article 120 ‘This argument is again based on 
the view that the only allegation against defendant No 1 1s that she claimed 
to hold the estate as a Hindu widow this assumes that if the plaintiff 
was able to prove that he was the Kumar, ıt would give him all the relef 
that he needed As already pointed out, this 1s an entire misreading of the 
plant ‘The fact that defendant No 1 raised a plea of adverse possession 1m 
her written statement itself shows that the prayer for possession was not 
at all an unnecessary one 


I hold that article 120 has no application to the case, but that it 1s 
governed by article 144 


On this the defendants’ case is that the possession of Bibhabat: became 
adverse to the plamtıff from May 9, 1909 This ıs sought to be supported 
on the mgemous plea that a Hindu widow takes as an heir to her husband, 
and that there can, therefore, be no question of defendant No 1 purporting 
to have represented the plaintiff, while holding the estate from after his 
supposed death, as held by the learned judge A widow's estate, ıt 1s said, 
cannot co-exist with a living husband the moment, therefore, she assumes 
possession as a widow and an heir, there 1s an effective ouster of the person 
whose widow and heir she claims to be ‘Tins is all casuisiry On her own 
case, the defendant No 1 was claiming title and possession through or under 
her husband ev hypothes: there was no intention to exclude the husband, 
if it turned out that he was not dead In my opinion, the possession of a 
Hindu widow cannot be adverse to the husband, any more than to the 


husband’s reversioner, as such possession 1s not and can 
not be in demal 
of the right of the husband 


The defendants cite the authority of an American case Pearce v French, 
quoted in eatenso in Wood’s Limitataion, in support of the proposition that 
even if a party has been in ‘possession under an honest mistake that he 1s 
, entitled to the property and without any desire of depriving the real owner 
time nevertheless runs and extinguishes the title of the real owner on the 
expiry of the statutory period It 1s not necessary to hold that possession 
under a mistaken belief mas not amount to dispossession sn the 
eye of Jaw the vers act of possession, though under an honest 
mistake, may be an assertion of title by the possessor and the denial of the 
title of all others, and as has been pointed out by the Judicial Committee 
m Secretary.of Stale for India y Devendra Lal Khan, (1933) LR 611A 78, 
it 1s sufficient that the possession be overt and without any attempt at con- 
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cealment and need not be brought home to the knowledge of the rightful 
owner All the same, the principle contended for by the defendants, while 
it may hold good as between the true owner and a stranger, cannot, m my 
opinion, apply as between the true owner and a person who admittedly 
claims to hold as an heir of the true owner under a mistaken belief that 
the true owner is dead 

It ıs not necessary to pursue the matter further I hold that the learned 
judge was right inthe view he took on the question of limitation 


CONCLUSION 


I have now completed my review of the case I cannot say I have 
touched upon all points, nor that I have dealt with all points with equal 
fulness, but I beleve I have said enough to show why I concur with the 
learned trial judge im tus findings on the broad facts of the case, upon 
which, and not upon trivialities, must the decision ultimately depend 


It has been no easy task for the learned judge to disentangle these 
broad facts from the unparallelled mass of details with which the main 
stream of narrative was choked at every step, and as I have said before, 
he has considerably lightened the burden of the appellate court by the 
manner im which he has accomplished that task I have read and re-read 
his judgment several times over, and ıt 1s no small tribute to the care, 
thoroughness and vigilant attention he brought to the consideration of the 
case that I was unable to trace a single error of fact in his statements even 
on questions of small detail, barring a few obvious slips When I think of 
the time I have taken in preparing my judgment, I cannot but be filled 
with admiration for the learned judge who was able to produce his in less 
than half that tıme, and be ıt remembered, was able to do so withont the 
exceptional facilities of the printed record which were available to this 
court It 1s needless for me to remark once again on his appreciation of 
the evidence ın the case which I have had occasion to refer to several 
tumes before it ıs enough to state that it has been so fan and full that 
sittmg ın appeal I should not feel justified at all ın mterfering with his 
findimgs ‘on questions of fact It may be that every appeal from a judge 
trying a case without a jury may be regarded ın one sense as a re-tnal, but 
where there 1s nothing to show that the trial court misdirected itself on any 
point, it 1s not the function of the appellate court to come to a contrary 
decision As I have already shown, m my opinion the judgment of the 
learned judge does not show any musdirection 


Before leaving the case, I should like to express my acknowledgments to 
learned counsel on both sides for the ungiudging and valuable assistance 
they gave to the court, not only by their full and copious arguments, but 
by the still fuller notes and references they supphed 


I must say a word also ın commendation of the staff of this court for 
their excellent work ın the difficult matter of the preparation of the printed 
record, which they completed in a httle over twelve months’ time The 
number of errors or omissions noticed im the paper-books during the hearing 
was almost negligible 

The execution of the prints in the Photo Albums has been of a particularly 
high standard ` 

I desire also to acknowledge the assistance I derived from the stenographers 
of this court who helped ın typing out my judgment to my dictation, among 
whom Mr Haradhon Mukherjee and Mr Pantkar deserve special mention ' 
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BISWAS, J’S SUPPLEMENTARY STATEMENT 
27th August, 1940 


BISWAS, J —~It remains now to refer to a matter affecting the delivery 
of judgment in this appeal The appeal, as I stated before, had been heard 
by a Bench of three judges which the Chief Justice had specially constituted 
for the purpose, though under the rules of this court a Division Bench of 
two judges would have been fully competent to deal with it It so happens 
that under circumstances not anticipated at the time this special Bench was 
appointed, judgment has had to be pronounced now with two only out 
of the three judges who had heard the appeal present ın court ‘The facts 
ate these — 


‘The hearsig commenced before us three on the 14th November, 1938, and 
continued practically without a break de die in dem tll the 14th August, 
1939, a period of full nine months, representing a total of 164 sittings of the 
court After the hearing was over, there were barely 13 working days left 
before the court dispersed for the Long Vacation on the 3i{st August, 1939 
The senor member of the Bench, Costello, J, then left for England, having 
taken a fortmght’s leave in continuation of the vacation On the re-opening 
of the court on the 16th November following, he was accordingly absent 
While m England, he afterwards extended his leave from tme to time, with 
the result that he has not yet returned, and it 1s uncertaim whether he will 
do so at all before he retires, his retirement bemg due im normal course 
some time next year 


COSTELLO, J’S JUDGMENT SENT OUT FROM ENGLAND 


In these circumstances, our learned colleague has sent out from England 
what 1s evidently meant to be his “judgment” m the appeal, which was in 
fact received by the Registrar of this court on the 17th August last As I 
aunounced at the commencement of delivery of my own judgment, it will 
be my duty to read it ont m open court in due course, but up to now 
neither my learned brother, Lodge, J, nor I have seen it, nor have we 
had any knowledge of its contents 


Before Costello, J, left for England, I placed him in full possession of 
the conclusion I had reached in the case as a whole, tentative, of course, 
as it was at the time, and equally did my learned brother Lodge, J sntymate 
to him the op:mion he had formed Our learned senior, however, did not 
indicate to us which way he was inclined or Low he proposed to dispose of 
the appeal, and we broke up in this state of uncertainty, no final decision, 


whether by way of agreement or disagreement, having been reached as 2 
result of our joint discussions 


This was unfortunate, as Lodge, J and I happened to differ m our 
conclusions On being apprised of our views, as stated, our Jearned leader 
occupied Inmself for the next few days mamly in dictating the introductory 
portion of a judgment, containing im more or less non-committal terms a 


bare narrative of the conflicting cases of the arties 
and of th S 
advanced by their counsel ın this court acc 


: Before we wees dispersed, however, it was arranged, in case Costello, 
J’s return was delayed or he might not find it possible to return at all, 


that we should both send hım onr draft judgments embodying our respective 
views 


VALIDITY OF COSTELLO, J'S JUDGMENT 431 


My learned brother Lodge, J was able to complete the writing of the 
substantial portion of his judgment before Christmas of 1939, and a copy 
of his draft was mailed to Costello, J ın or about the last week of December 
that year So far as I was concerned, I regret-to state that the preparation 
of my judgment was delayed very much longer than I had anticipated, and 
for this I have no apology to offer except the judgment itself It 15 enough 
to state that with all my efforts, I could not get it finally ready before the 
middle of June this year Portions of my judgment, however, as they were 
completed, were despatched to Costello, J from time to time by ar, the 
last two instalments having been mailed on the i8th and 25th of May, 1940 
This carried the judgment up to the end of the Darjeeling chapter No 
further mstalments were sent, as ıt was understood at the tıme that there was 
a likelihood of his returning, if he was able to secure a passage out to India 
This expectation, however, failed to materialize, and he accordingly sent 
out from England about the end of June or the begining of July the 
‘Sudgment”? to which I have already referred 


I believe, but cannot be positive that my learned brother had received 
all the mstalments of my judgment which had been sent to him before he 
completed his own I may state that the last instalment which was mailed 
on the 25th May dealt with Rescue, while the portion despatched just before 
that on the 18th May contained the discussion on the subject of the morning 
cremation, undoubtedly one of the most important topics of the Darjeeling 
chapter It 1s clear he had not before him my views on the question of 
Identity 


Though no final decision was reached at a jomt conference m the sense 
I have mdicated, before Costello, J left for England, I should perhaps be 
justified ın saying, judging from the indications he hed given while here, 
that his views, tentative as they were, were im accord with the conclusions 
I had come to and have since expressed ın my judgment 


The fact that Lodge, J and I have not found ıt possible to agree 
undoubtedly lends a special smportance to the opimion of Costello, J, as it 
should have for this reason a determiming effect on the result of the appeal 
Not as a matter of form, but as a matter of substance, therefore, it is 
essential to consider if that opon should not have been formed and 
expressed at a final conference with his colleagues 


A FULL BENCH RULING 


As Sir Barnes Peacock observed in the Full Bench cases of Mahomed 
Akıl y Asadun-mssa Bibee and Muity Lall Sen Gywal v Deshkar Roy, 
(1867) 9 Weekly Reporter 1, at p 29, ıt ıs not a mere technical requirement, 
but one founded upon a fundamental principle essential to the due administra- 
tion of justice, that every judicial act which 1s done by several judges ought 
to be completed m the presence of the whole of them In his opinion, the 
learned Chief Justice went on to say, a final judgment onght not to be 
pronounced by a court consisting of several judges in a case m which they 
differ, until by conference and discussion, they have endeavoured to arrive at an 
unanimous judgment If, after discussion and after deliberately weighing 
the arguments of each other, the judges cannot agree, their several judgments 
ought to be delivered in open court in the presence of the others 


The head-note of the case as reported would seem to suggest as if it 
decided that sf some of the judges who bad heard a case ceased to be judges 
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of the court before judgment was pronounced, any written opinions they 
might have left ın court before their retirement, whether intending them 
to be their judgments or not, could not be treated as judgments in the 
case, but must be regarded as mere minutes or memoranda But as Markby, 
J pomted ont in Mussamat Paibath: v Mussamat Birkun, (1872), 8 BLR. 98 
(Appendix), referrmg to the Full Bench decision, it was a mere accident 
that those judges afterwards left the court before the case was finally disposed 
of, and that circumstance had no bearing on the matter at all, except that 
it rendered the matter irremediable What was stated to have been held 
ın that case was, that where there are several judges who had to give ther 
opinion im a case, the mere handing ın to the Registrar by a judge of his 
own opimion, without there having been any final consideration by all the 
judges as to what their final decision was to be, was not a judgment As 
the learned judge put it quite clearly, the decision in that case proceeded 
upon this that in order to there being a final judgment of the court, there 
must have been a final meeting and consideration by all the judges who heard 
the case as to what their judgment was to be 


It 1s this fundamental basis that what Costello, J has sent out as his 
“judgment” may be said to be Jackimg, and the question arises, how far this 
might go to affect its validity as a judgment It may be stated that there 
has been no further discussion between lum and us by correspondence since 
he left, or since he received our draft judgments 


QUESTIONABLE VALIDITY OF THE JUDGMENT 


Having given the matter my best consideration im the light of the Full 
Bench case referred to aboye, the conclusion I have come to ıs this if I 
am right in beheving, as I do, that Costello, J’s tentative views were in 
accord with those I have expressed, and if it tuens out now he has since 
revised tis opmions, the absence of an opportumty by further discussion and 
argument to have influenced hus final judgment would indeed be a matter of 
consequence, affecting the final result of the appeal In that case, if I have 
correctly interpreted the Full Bench ruling, it would not be a matter to be 
brushed aside as a mere technicality, but be an objection striking at the 


very aon of the so-called judgment, or opimon, as I should prefer 
to call it 


And when ıt ıs added that at the time of writing it out, my learned 
brother had not had with him the printed record of the appeal, either the 
oral or the documentary evidence, except only the volume contaimmg the 
judgment of the trial court, and except, as I gather, some notes of his own 
(fairly copious) which he had made before leaving for England, the legal value 
of such a judgment would seem to be all the more dubious 


NEW RULE 
I am not unmindful that with a view to meet the contingency of a 
judge being absent from the court at the time of pronouncement of judgment, 
this court, m exercise of the power vested in it under section 122 of the 
Code of Ciiif Procedure, has recently framed a ne 


v rule, with the epproval 
of the Provincial Government, as reqmred by sechon 126, making an bene 


ment in the provisions of the First Schedule to the Code This rule which 
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1s to be added as rule 4 to Order XLIX, and which came into effect on 
the 15th August last, the date of its publication ın the Calcutta Gazette, 1s 
as follows — 


“A judge of the High Court may pronounce the written judgment or 
opinion of any other judge of the said court signed by him when 
such judge continues to be a judge of such court but is prevented 
by absetice or any other reason from pronouncing that judgment or 
opitiion im open court”? 


It ıs not necessary to consider the scope or validity of this 1ule, or 
some of the questions which seem to arise on the face of ıt whether, for 
mstance, it 1s or 1s not inconsistent with the provisions in the body of the 
Code, or whether the words “‘continues to be a judge of such court” in 
the rule exclude a judge who 1s on leave, or whether, agam, where the Chief 
Justice constitutes a Division Court for the hearing of a particular appeal in 
exercise of the power conferred by section 108 of the Government of India 
Act, 1915, a power which has been preserved by section 223 of the present 
Government of India Act of 1935, this rule would or would not cure the 
defect ın the constitution of such Division Court, 1f on a proper construction 
of the provisions of these Acts or of the Letters Patent, a defect may be 
supposed to arise by reason of the absence from the court of one of the 
judges composing it Suffice it to say that the question here, as I apprehend 
the matter, would not be the technical objection of Costello, J’s judgment 
being pronounced by one of the other judges ın lus absence, but one of a 
more fundamental character the question, namely, whether or not in the 
circumstances ıt would be a vald “judgment” or “‘opimon’” which could 
form the basis of a ‘decision’? under section 98 of the Code of Civil Procedure 
or clause 36 of the Letters Patent, whichever of these provisions might apply 


Having considered the matter carefully, I should say, as at present 
advised, that the answer to this question should be in the negative The 
opinion of Costello, J should in that event be excluded from consideration, 
and following the precedent of the Full Bench case in 9 Weekly Reporter 1 
referred to above, the present appeal should be disposed of on the basis of 
the opimions of the remaining members of the Bench 


As such opimions are equally divided, ıt should perhaps be our duty, 
1f clause 36 of the Letters Patent applies, to state the pomts upon which 
we differ They are the points covered by issues 4 and 5 of the suit 
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Mr Justicr Lope! 


LODGE, J’S JUDGMENT 
LODGE, J ~The material facts giving rise to this htigation are briefly 
these 


Ramendra Narayan Roy was the second son of Raja Rajendra Narayan 
Roy of Jaidebpur im the district of Dacca On the death of Raja Rajendra 
Narayan Roy, Ramendra and his two brothers Ranendra Narayan Roy and 
Rabindra Narayan Roy succeeded jointly to the very large estate known as 
the Bhowal Raj Estate At the tıme when this story opens all three brothers 
were alive Ramendra Narayan Roy was suffering from syphilis He visited 
Calcutta durmg the cold weather of 1908-09, and apparently during this visit, 
it was arranged’ that Lord Kitchener, who was the Commander-in-Chief in 
India, should visit Jaidebpur for a shoot 


After Lord Kitchener’s visit, Ramendra Narayan Roy decided to go to 
Darjeeling for a change He was accompamed by his wife, Bibhabatt Devi, 
and her brother Satyendranath Banerjee The party also included Mukunda 
Guin, Private Secretary of Ramendra Narayan Roy, and Dr Ashutosh Das 
Gupta, the family physician, and a large number of servants The party 
stayed at a house called “Step Aside’ which had been taken for a period of 
three months 

They arrived ın Darjeeling on April the 20th, and shortly after their 
arrival Ramendra Narayan Roy fell 11 The exact nature of his illness is 
disputed, but ıt was sufficiently serious to induce Dr Ashutosh Das Gupta 
to call in Dr Calvert, Civil Surgeon of Darjeeling, ım consultation Dr Calvert 
came on the morning of May 6th At some time on the night of May 8th, 
1909, Ramendra Narayan Roy was taken for dead, and on the following 
morning, a body said to be his was taken out ın procession and was burned 
to ashes at the Hindu cremation ground 


The remamimg members of the party left Darjeeling on the tenth of 
May on ther return to Jaidebpur 


One day ım the cold weather of 1920-1921, the present plaintiff appeared 
on the Buckland Bund, Dacca, in the guise of a sannyasi, with matted hair 
and ash-besmeared body, and naked save for a lom cloth He remained on 
the Buckland ‘Bund for some weeks, staying out in the open in all kinds of 
weather, seen and consulted by hundreds of people In the month of May, 
1921, on the fourth of the month to be exact, he declared to a gathering of 
telatives of the Jaidebpur family and villagers that he was Ramendra Narayan 
Roy who was thought to have died at Darjeeling ım 1909 


PLAINTIFF'S CASE 


The questions in issue ın this appeal are, whether the plaintiff 1s indeed 
Ramendra Narayan Roy, son of Raja Rajendra Narayan Roy of Jaidebpur and 
whether the sut 1s barred by limitation The plammtiff’s case 1s that his 
brother-in-law Satyendranath Banerjee conspired with the Secretary Mukunda 
Guin and Dr Ashutosh Das Gupta to poison him In furtherance of this 
conspiracy, Dr Ashutosh Das Gupta admumistered some poison to the plaimtff 
on the mght of May 7th, 1909 Thereafter all the symptoms of arsenic 
poisoning developed, and the plaintiff collapsed and was taken for dead about 
dusk on May the 8th Arrangements were at once made for the cremation 


436 BHOWAL CASE 


and the plaintiff’s body was taken from “Step Aside” at about 9 PM to the 
cremation ground Just as the funeral party reached the cremation ground, 
there was a violent storm Everybody fled, leaying the body still tied to the 
cot on which ıt had been carried Fortunately, four naked sannyasis were 
sheltering in a cave near the cremation ground They had heard the cries of 
‘Haribole’ as the funeral party were approaching the cremation ground, and 
were surprised at the sudden cessation of the cries One of them came ont 
of the cave to see what had happened He heard a sound hke a moan or 
groan coming from the cremation ground and went to see what it was 


Then all four sannyasis went to the spot, and found that plaintiff was still 
alive They untied the ropes which bound him, and carried him to ther 
cave ‘Then in fear lest the funeral party should return, they decided to leave 
the cave and take shelter m a hut further down the hill They carried the 
still unconscious plaintiff down the hill to another hut These sannyasis 
nursed the plamtiff back to life They remained near Darjeehng for about 
a fortnight, and thereafter, accompanied by the plaintiff, continued ther 
wanderings through the length and breadth of Northern India The plaintiff 
soon recovered physically, but when he became conscious 1t was found that 
he had completely lost his memory He had no idea of his identity, his home 
or lus condition in life In fact he became hike a child again 


After wandering for about a year, plamtif recovered to the extent that 
he was to all outward appearance a normal adult except ın one respect all 
memory of events before his cremation and rescue had been completely 
wiped ont 


In this condition he wandered for Many years in the company of the 
sannyasis Suddenly one day he remembered that his home was at Dacca, 
and told this to iis Gurn The Guru at once assumed that plaintiff's memory 
was entirely restored, and advised the latter to teturn to ns home and his 
rclatives Thereupon plaintiff left the Sainyasis and started home for 
Jaidebpur In this condition he reached Dacca and took up his position at 
Buckland Bund Winle at Dacca his memory was completely restored 


Even after his memory was restored, he was at first 1eluctant to reyeal 
his identity He visited Jaidebpur and stayed for some days at the honse of 
Jyotirmoyee Devi, the second daughter of the late Raja Rajendra Narayan 
Roy Jvotirmoyee Devi and other members of the family recognised him 
and pressed lim to admit that he was Ramendra Ultimately on the fourth 
of May, 1909, plaintiff yielded to their entreaties and admitted his identity 


The plantiff’s further case 1s that Ins wife Bibhabat: Dey1 1s aware of 


his identity, but, im order to shield her brother Satyendranath Banerjee, iS 
falsely denying that Plaintiff 1s her hnsband 


DETENDANTS’ CASE 


The defendants are Sarajubala Devi, widow of Ranendra Narayan Rov, 
Brbhabati Devs so: disant widow of Ramendra Narayan Roy, Ananda Kumari 
Devi, widow of Rabindra Narayan Roy, and Ram Naravan Rov who was 
adopted by the above Ananda Kumar Devi as son to her deceased husband 
Rabindra Narayan Rov All four defendants were ultimateh represented by 
their guardian, the Court of Wards, though one of them, ‘Sarayubala Devi, 


supported the plaintiff’s claim and deposed in Ins f 


avour The other three 
defendants opposed the plaintiff's claim and asserted that he was an impostor 


set up by Jyotirmoyee Devi, daughter of the late Raja Rajendra Narayan Rov 
and ty other designing persons i i 
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The defendants’ case is that Ramendra Narayan Roy was suffering from 
biliary colic when at Darjeeling and that Dr Calvert was called in to’ treat 
hım Dr Calvert wished to give morphia injections when the spasms of pain 
came on, but Ramendra Narayan Roy refused to have an myection because 
of tus behef that his mother’s death had been caused by such an injection 
On account of his obstimate refusal, adequate measures to’ relieve the pain 
could not be taken in time Ramendra Narayan Roy ultimately consented to 
the imyection, ıt 1s true, but the pain had been so severe that he collapsed 
and , ultimately, died just before midmght on the, eighth of May It was too 
late to cremate the body that night, and accordingly, the body was taken out 
in procession on the following morning and burned to ashes after the usual 
ceremonies had been observed The further case for the defendants ıs that 
the plamtiff 1s a Punjabee who was unable to speak Bengali when he first 
appeared at Jaidebpur ın the year 1921, and they have attempted to prove that 
his real name is Mal Singh of Aujla in the Punjab A more detailed state- 
ment of the case for the parties will be given as the evidence regarding each 
group of imcidents is discussed , 


The suit was filed in the court of the Subordinate Judge at Dacca Mr 
Panna Lal Basu was specially selected to hear the suit During the hearing 
Mr Panna Lal Basu was promoted to the rank of District Judge and appointed 
to be Additional District Judge of Dacca ‘The suit was accordingly transferred 
to the file of the Additional District Judge and the hearing continued before 
Mr Panna Lal Basu as before ‘This transfer explains the re-numbering of 
the documentary exhibits ın the case 


The learned trial judge 19 a detailed and carefully written judgment 
came to the conclusion that the plaintiff’s clam was tiue and decreed the 
suit with costs Against that judgment and decree, three of the defendants 
have appealed The appellants are— ' 


' Bıbhabatı Devı, sor-dısant widow of Ramendra Narayan Roy, ' 
Ram Narayan Roy, adopted son of the late Rabındra Narayan Roy, and 
Ananda Kumari Devi, widow of the late Rabindra Narayan Roy 


The remaiming defendant, Sarajubala Devi, widow of the late Ranendra 
Narayan Roy, has been made a pro-forma respondent ın the appeal 


ot 


LIMITATION 


As stated above, the second question in issue in this appeal ıs the 
question of limitation In view of my findings on the question of identity, 
it ıs not necessary for me to deal at length with the question of limitation 


Suffice ıt to say that, im my opimon, a Hindu woman 1m possession of 
property of her husband in the honest belief that her husband ıs dead and 
that her possession 1s that of a Hindu widow, must be regarded as ın possession 
on behalf of her husband, if that husband ıs ın fact alive In this view, 
if plaintiff 1s indeed Ramendra Narayan Roy he must be regarded as having 
been in possession of his share until his identity was demied The suit was 
instituted with 12 years of that denial, and therefore, in my opinion, was 
not barred by I:mutatior 


+ 


ATMOSPHERE AT DACCA DURING TRIAL 


In openmg the appeal before us, Mr Chaudhuri, counsel for the 
appellants, asserted that during the trial ın the lower court, the precincts of 


N 
- 
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the court were crowded daily with a mob of enthusiastic supporters of the 
plamtiff who made no attempt to hide their approval or disapproval of each 
piece of evidence as ıt was given hostile demonstrations against counsel 
for the defence and the defence witnesses were of frequent occurrence news 
sheets were printed daily xmn the town of Dacca, and these sheets often 
contained offensive lampoons on the supporters of the defendants 


Mr Chatterjee, counsel for the respondents, has not demed the accuracy 
of this description It is clear that such an atmosphere was not conducive 
to a calm judicial determination of the issues mvolved Passions were aroused, 
and feelings ran very high Ether for this reason, or perhaps because the 
parties were uncertain at the beginning, what facts they would challenge and 
what they would admit, every statement made by one party was flatly con- 
tradicted by the other, whether the statement was of importance or not 
Evidence was adduced in support of assertion and contradiction without any 
consideration of its relevance and importance As a consequence hundreds 
of witnesses were examined whose depositions cumber the record without 
adding ın any way to our knowledge of the material facts 


DIFFICULTIES CREATED BY THE PARTIES 


1 

It ıs obvious that if the evidence of recognition or non-recognition given 
by iutimate friends of Ramendra Narayan Roy fails to carry conviction, the 
evidence on the same pomt given by tenants who had few opportunities even 
of seeing Ramendra, and no opportunities of intimate association with lim 
cannot add anythmg to our knowledge Yet tenants have heen examined in 
hundreds either to shew that plaintiff is exactly the same in appearance as 
Ramendra Narayan Roy, or to show that there 1s no resemblance whatever 
This accumulation of unnecessary evidence has merely added to our difficulties 
in Coming to a proper conclusion Another of our difficulties was also created 
by the parties to the smt It 1s clear from the documentary evidence produced 
that officers of the Court of Wards, employed in the management of the 
Bhowal estate, attempted to bring pressure to bear on employees and tenants 
of the estate to deter them from supporting the plaintiff and from deposing 
in Ins favour Attempts were also made to win over those who had already 
jomed the plaintiff's party Conduct of this nature merits the severest con- 
demnation, and in view of these facts, ıt 1s impossible to attach anv value 
to the evidence of those tenants and employees of the estate who have deposed 
against the plaintiff It ıs clear that st was to therr advantage so to depose 


The suggestion, however, that the estate was not justified ın dismssing 
from service those employees who openly supported the plamtiff, nor in 
instituting certificate proceedings agaist tenants who were in arrears with 
their rent and who supported the plaintiff, seems to me quite unreasonable 
I cannot understand the argument that an employer of labour ıs morally 
bound to retain in Ins service an employee who openly supports a pretender 
and who acts against the interests of tus own employer Nor can I under- 
stand the argument that a tenant who has the money with which to pay his 
rent, bat who gives that money to a pretender to the estate and then defaults 
in payment to the owner im possession, 1s entitled to any consideration from 
the latter There can be no possible doubt that agents of the defendants 
behaved most improperly in attempting to prevent people from deposing 
on behalf of the plaintiff, but ıt wonld be a mistake to assume that they 
Were the only sinners m this respect Witnesses who ventured to depose on 
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behalf of the defendants were subjected to imsnit both inside and outside 
the court Offensive questions were put to them ın cross-examunation for 
which there was no justification whatever Charges of sodomy, lechery and 
conspiracy to murder were recklessly levelled at them ‘The inference is 
that there was a deliberate attempt by these means to deter witnesses from 
deposing for the defendants 


In this as m other respects, ıt seems to me that both parties were guilty 
of serious misconduct Neither party came into ‘court with clean hands In 
this view of the case I am unable to hold that the misconduct of a party 
1s an indication of the falsity of that party’s case ‘The misconduct to which 
I have referred has added considerably to our difficulties it does not 
indicate 11 any way, on which side truth lies 


È 
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TRIAL, COURT’S UNSATISFACTORY MODE OF APPROACH 


Before dealing in detail with the evidence about particular incidents, 
I desire to make a few observations on the manner in which the lower court 
approached the problem and the reasons why I consider that approach 
unsatisfactory, and in doimg so, I think it desirable to indicate generally, 
why I am unable to accept the learned judge’s estimate of the credibility 
of witnesses One of the outstanding features of this case is the fact that 
Jyotirmoyee Devi has accepted the claimant and has acknowledged him to be 
her brother Ramendra Since 1921 Jyotirmoyee Devi has lived im close 
contact with the plaintiff and has had innumerable opportunities of testing 
his claim After living with him for more than a dozen of years she has 
deposed unhesitatingly to the effect that he 1s indeed her brother Ramendra 
There can be no doubt that this evidence 1s the strongest evidence in the 
plamtiff’s favour It 1s difficult to believe that a sister conld possibly live for 
twelve years in the same house with a man who claimed to be her brother 
without finding out whether his clam was true Mr Chatterjee for the 
respondents has gone so far as to argue that 1f, Jyotirmoyee Devi’s evidence 
was honestly given, it was sufficient to establish beyond doubt the truth of 
the plaimtiff’s clam The learned trial judge was not prepared to accept 
this argument, but he did concede that 1f Jyoturmoyee Devi was honest, her 
evidence would go a long way to establish plaintiff’s claim In the circum- 
stances, the question whether or not Jyotirmoyee Devi was honest in her 
deposition, is one of the greatest importance 


HONESTY OF JYOTIRMOYEE DEVI 


An appellate court is at an obvious disadvantage compared with a court 
of first instance,‘1n attempting to decide whether a witness was deposing 
honestly or not ‘The court of first instance has the advantage of watching 
the witness as he or she gives her evidence and observing the manner in 
which the evidence is given It ıs not possible to note down all the details 
which go to umpress the court m favour of the witness or against him An 
appellate court will, therefore, hesitate long before deciding that a particular 
witness who has been believed by the court of first stance, has not deposed 
honestly 
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As the learned trial judge has believed the evidence of Jyotirmoyee Devi, 
it ıs incumbent on this court as an appellate court carefully to examine the 
reasons given by the learned judge before rejecting his conclusions 


Ñ 


NO ADEQUATE REASONS FOR ACCEPTING HER EVIDENCE 


The learned judge gave three principal reasons for beleving Jyotirmoyee 
Devs evidence Firstly, he thought that the possibility of a Brahmin lady 
supporting the claim of an impostor to be ter brother was so remote as to be 
almost incredible, secondly, he thought that there was no opportumtv for 
‘Jyotirmoyee Devi and her associates to hatch the conspiracy alleged by the 
defence, and thirdly, he was impressed with the manner in which she gave 
her evidence I propose to examine these reasons with some cate 


It must be remembered that both parties have put forward stories which 
are strange and unusual, if the plamtiff 1s indeed Ramendra Narayan Roy, 
it follows that there must have been a conspiracy between his own secretary, 
hus own private physician and his own brother-in-law to murder him, there must 
have been an apparent death and an almost miraculous resurrection, there 
must haye an extraordinary rescue and an unaccountable loss of memory, 
there must have been a most unusual sham cremation on the following 
morning, and finally, there must haye been demal by a Brahmin lady of her 
own husband Such a sequence of events 1s undoubtedly sufficiently rare 
to justify the description improbable 


On the other hand, 1f the plaintiff ıs an impostor, it follows that Jyotirmovee 
Devi and her associates must have conspired to set him up they must have 
undertaken to coach him ın the part he was to play, and to persuade the 
world that he was the real Kumar ‘This too seems improbable ın the extreme 


Where one of ino parties puts forward a storys which 1s outside the ordinary 
course of human experience, and the other party maintains that things 
happened in a perfectly ordinaty normal manner, the mere improbability of 
the one story mas justify its rejection But, where the alternative to one 
improbability 1s another equal, or even greater, improbabilitv, the mere 
strangeness of the story ıs not sufficient reason for its rejection 


In the present case the learned trial judge dealt first with the evidence 
of recogmition In this connection he noted the mprobability of Jyotirmoyee 
Devi conspiring to set up an impostor, but he failed to compare this improba- 
Inhty with the :mprobabilits of the plaintiff's story He failed to notice that 
the alternative was another improbabilitv as great, if not greater Jt is true 
that when the learned judge came to discuss other parts of the evidence he 
noticed the improbabilitv of the plamtiff’s stort, but having by then accepted 
the plaintrff’s identity as established, he was constrained to believe the stors 
however improbable :t seemed 


\s the learned judge made no attempt to compare the tno stories and 
decide winch was the less 1mprobable, the argument that Jyotirmoyee Devi’s 
evidence was worthy of belief because otherwise her conduct was so unusual 
as to be considered improbable 1s obviously, fallacious 


The second argument advanced by the learned judge was that there was 
no time in which to hatch out such an elaborate end daring plot Tins 
argument 1s based on the assumption that neither Jyotirmoyee Dey nor her 
associates could possibly haye thought of this plot until after the plaintff’s 
second visit to Jaidebpur commenced ‘Tins assumption 16 wholly unjustified 
‘There 1s nothing ın the circumstances of the case to preclude the possibility 
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that the plot ın its main outlines had been decided on before even the 
plaintiff set foot in Jaidebpur‘ The mere absence of evidence to show that 
‘conspirators were plotting, 1s no proof that théy could not possibly have been 
so engaged When I discuss the evidence on this point, I shall have occasion 
to point out that there was certainly sufficient opportunity for the conspirators 
to develop their plot ‘ J 


The third argument—and ordinarily the most difficult argument for an 
appellate court to reyect—was that the evidence of Jyotirmoyee Devi impressed 
the learned judge 'as honest evidence But on closer examumation, : this 
‘argument too 1s found to be unconvincing An appreciable part of Jyotirmoy ee 
‘Devi’s evidence related to the rumours said to be current in Jaidebpur between 
1909 and 1921 to the effect that Ramendra Narayan Roy was alive and wandering 
about ın the company of sannyasis, and to steps taken by members of the 
family to verify these stories Jyotirmoyee Devi described how messengers 
were sent ın many directions to find her brother, and how these messengers 
returned, with definite and convincing evidence of his survival She added 
that from the mformation so obtaimmed she was convinced that her brother 
was alive, long before the plaintiff’s appearance in Dacca, and it ıs obvious 
that 1f her evidence regarding these searches and the reports of her agents 
is true, she must have been absolutely convinced that her brother was alive 
The learned judge, however, has found definitely that whatever rumours were 
current, they produced no action whatever, and that Jyot:moyee Devi did 
not really believe that her brother was still alive, she merely hoped against 
hope ' 

Implicit ın these two findings of fact 1s the third finding that Jyotirmoyee 
Devi was not always truthful and that she was quite capable of giving false 
evidence if she thought ıt necessary In other words, the manner in which 
she deposed did not convince the learned judge that she was mvariably truthful 
he drew his conclusions regarding her veracity not from her manner, but 
from the substance of her evidence We are in as good a position to appreciate 
the substance of her evidence as was the lower court, and we need not start 
with the handicap of a finding based upon her attitude ın the witness box, 
which we could not verify 


r 


DIFFERENTIAL TREATMENT OF EVIDENCE ON EITHER SIDE 

In this connection, ıt ıs desirable to point out that the learned trial judge 
‘did not apply the same standard to both sides in estimating the value of their 
evidence ' 


In cross-examunation of Satyadhenu Ghosal, counsel for the defence put 
the question “That ıs, you found him to be a well-educated, well-polished 
young Bengalee aristocrat?’ It 1s now virtually conceded that this was much 
too high an estimate of the education and culture of Ramendra Naravan The 
learned judge noted that a number of witnesses were examined for the defence 
to support this exaggerated estimate and held nightly that their evidence was 
untrue to the knowledge of the party producing them The learned judge not 
without reason took the view that this conduct im „deliberately adducing false 
evidence must raise a doubt as to the veracity of the defence evidence on 
other points 

The learned judge also noticed that the plaintiff himself gave evidence 
which could not possibly be true, e g, to the effect that he could not count, 
and that witnesses were examined on his behalf to support this untrue state- 
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ment In other words, the plamtiff’s party were guilty of a simular offence 
to that committed by the defendants This ıs merely an illustration It is 
impossible to read the evidence on either side without coming to the conclu- 
sion that each party deliberately adopted a false standaid, ın the one case 
too high, ın the other too low—and adduced false evidence to prove their 
case and a perusal of the judgment shews that the learned trial judge was 
well aware that this was so 


Proved perjury on the part of some defence witnesses was held to justify 
suspicion regarding the veracity of other defence witnesses But similar 
proved perjury on the part of some witnesses for the plamtiff was regarded 
as an imexplicable phenomenon not only did it furnish no justification 
for suspicion regarding the veracity of other witnesses for the plaintiff, ıt did 
not even affect the credit of the witnesses who committed the perjury 


This difference in treatment—this application of different standards to 
the evidence according as ıt was given im support of the plaintiff or of the 
defendants—is noticeable throughout the judgment, and detracts considerably 
from the value of the learned judge’s estimate as to the rehability of the 
Various witnesses 


ORDER OF TREATMENT 


A problem that presents itself at the very outset, 1s In what order 
shall we deal with the incidents in this case and the evidence relating to 
them ? 


The learned trial judge, after setting out im full detarl the history of 
the family and the allegations of the parties, dealt first with the evidence of 
identification, and noted that almost all the relatives of Ramendra Narayan 
Roy have accepted the plaintiff Thereafter he considered the evidence of 
identity of physical characteristics, noted that some marks on the plaintiff 
agree with marks known to exist on Ramendra Narayan Roy and held that 
no difference between the two hud been proved which could not be explaimed 
by the mere passage of time ‘The learned judge next considered the evidence 
of mental identity and last of all, took up the evidence :egarding the 
meidents ın Darjeeling ın the year 1909 


In my opinion this 1s not the most satisfactory manner of approaching” 
the problem It ıs obvious that the value of the evidence regarding 1ecogni- 
tion depends to a very large extent on the honesty of Jyotirmoyee Devi and 
the members of her family If her acceptance of the plaintiff was honest, 
that fact alone would go a long way to convince the court of the truth of his 
case, if her acceptance was found not to be honest, that finding alone would 


justify the court in scrutimsing the other evidence of recognition with a most 
critical eye : 


In this view of the case, the whole conduct of Jsotirmoyee Devi from 
1909 onwards must be examined im order to determine whether her acceptance 
of the plamtiff was honest or not it ıs not sufficient merely tc note the 
improbability of her being dishonest and the manner in which she deposed 
If, of course, there were convincing evidence coming from independent and 
reliable sources, of a large number of pecuhar physical and mental charac- 
teristics of Ramendra Narayan Roy, which agreed (or disagreed) with those 
of the plaintiff, it would not be necessary to rely on general evidence of 
recogmition But in the present case the independent evidence of such 
characteristics is exceedingly meagre and far from conclusive 
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I am, therefore, of opinion that the only satisfactory wav of dealing with 
the different episodes is to take them as far as possible ın chronological order, 
and I propose, therefore, to consider first the evidence regarding the illness 
of Ramendra Narayan Roy at Darjeeling and the apparent death, next, to 
consider the evidence of the alleged evening cremation and alleged rescue, 
and next, the evidence of the admitted mornmg cremation and the return of 
the party to Jaidebpur Thereafter I propose to consider the plaimtiff’s 
evidence as to his conduct during the years between 1909 and 1921, and the 
conduct of the people at Jaidebpur during the same period ‘Then I propose 
to consider the evidence dealing with the plaintiff’s appearance at Dacca and 
Jaidebpur and the conduct of those persons who met him and either recognised 
him or failed to do so Thereafter I propose to deal with evidence of identity 
of physical and mental characteristics, and lastly, to consider the evidence 
adduced by the defence to prove that plaintiff ıs a Punjabee 


DARJEELING—ILLNESS 


The first question for our consideration 1s, therefore, what was the illness 
of Ramendra Narayan Roy which caused his apparent death? 


The plamtiff’s case ıs that he was not seriously x1 at any time 
before May the 8th He alleges that he was given some noxious drug on the 
night of May the 7th, which produced all the symptoms of acute arsenic 
poisonimg atid which resulted in his apparent death some time between 
7 and 8 pw on May the 8th 


The defendants, on the other hand, assert that Ramendra Narayan Roy 
was suffering from biliary colic from the 6th of May, but that he refused to 
accept the Doctor’s advice and have morphia imjections as he was under the 
impression that such :yections had caused his mother’s death The pain from 
the biliary colic was so great that Ramendra Narayan collapsed and died at 
about midnight on the 8th of May 


i 


MATERIALITY OF CAUSE OF DEATH 


At first sight ıt would seem to be a matter of no importance ın the present 
case whether Ramendra died of arsenic poisoning or of biliary cole But 
though the cause of death does not matter if he did mdeed die, the time at 
which he was taken for dead has turned out to be a matter of the very 
greatest importance 


It ıs conceded that Hindus in Bengal have a strong prejudice agaist 
keeping the body m the house after death If a person dies during the night, 
custom requires that the body should be taken out for cremation before 
dawn 


This custom 1s not strictly observed ın Darjeeling where the cremation 
ground 1s situated at some distance down the hillside, and where the necessary 
assistance is not so readily forthcoming late at might as ıt would be ım the 
plains But even in Darjeeling ıt 1s highly probable that the body of a man 
who had died as early as 7-30 or 8 PM would be taken to the cremation 
ground that same night 


The plamtiff’s case ıs that Ramendra Narayan Roy was taken for dead 
shortly after 7 pm and that lis body was taken out from "Step Aside” 
that same night at about 9 pM The defendants on the other hand assert 
that death did not take place until about midmght and that consequently 
the body was not taken to the burning ghat until the following morning 
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The plaintiff’s case 1s bound up with the story of an evening cremation 
procession and a rescue by sannyasıs during the night Consequently, the 
time at which Ramendra Narayan was taken for dead has assumed the 
greatest importance, and since there ıs a certam amount of contemporaneous 
documentary evidence inconsistent with the plaintiff's case as to the time of 
death, ıt became incumbent on the plaintiff to shew that the evidence was 
unreliable For this purpose, the plaintiff has contended that there was a 
conspiracy to murder him, and that the conspirators sent false telegrams in 
order to luli the fears of relatives and to prevent interference, and then 
procured false certsficates and letters contaiming false statements, ın order to 
cover all traces of their crime 


A discussion as to the cause of death 1s, therefore, necessary to determine 
whether there was ın fact a conspiracy to murder Ramendra Narayan Rov, 
and also to determine, if possible, the time at which he was taken for dead 


The direct evidence on the subject ıs almost wholly one-sided The 
only person to give direct evidence on the plaintiff’s side regarding the course 
of the illness prior to the time of apparent death 1s the plaintiff himself 
Other witnesses have been examined to prove statements made by members 
of the Darjeeling party after their return to Jaidebpur, and medical witnesses 
have been examined regarding the symptoms exhibited by Ramendra Narayan 
Rov and regarding the medical treatment prescribed for him 


On the other hand, the defendants in addition to examining two of the 
doctors who were admittedly ın attendance on the patient, have examined 
a number of members of the household and friends to prove what were the 
symptoms and what was the time of death 


PLAINTIFF’S OWN ACCOUNT OF HIS ILLNESS 


The plaintiff’s evidence as to hus illness as given ın court is as follows 
“At Darjeeling I was keeping well Then I got ill I got ill 14 or 15 
days after my arrival at Darjeeling It commenced by my having 
flatulence at mght (cB Stot fat) It was towards the end of the 


might I spoke to Ashu Doctor then about it that might 
In the morning he brought a European Doctor He prescribed 
a medicine I took it that day Next day also I took 1t, ıt did me 
no good Then at mght—(when read over, adds, “at 8 or 9 PM 
PB 22-12-33)—Ashu Doctor gave a medicine He gave it in a glass 
(shows a small glass) It did me no good As I took it, my “chest” 
(37T) burned and I vomitted and I grew restless These symptoms 
appeared 3 or 4 hours after I took the medicine And I began to 


scream (fga GCS atera) No doctor came that night 


Next morning I passed blood stools—the motions were in quick 
succession Mv bods got feebler Then I got unconscious I do not 
know whether any doctor came to me till that moment ” 


$ + + lad * * 


“About poison I don’t know ” 
= + & +t & * 
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“I heard the name of Calvert from Ashu Doctor at Darjeelmg This 
I heard one day before I became unconsciousness (sic) I heard it 
say to-day The next day I was not unconsciousness (sic) Next day 
I was not so, but at might Ashu Doctor gave me medicine and I felt 
the burning sensation in the chest 3 or 4 hours afte: and said ‘Ashu, 
what have yon given me?’ Next day I had blood stools and after 
that I became unconscious When I got the burning sensation I felt 
vonuting tendency and I screamed and I said ‘Ashu, what have jou 
given me?” Next day, as I said, I had blood stools ” 


* * s $ = 4 


DIFFERENT VERSION GIVEN TO LINDSAY 


This 1s the story given by the plamtiff ım court, but ıt 1s by no means 
the only account that he has given since his arrival in Dacca in 1921 For 
some weeks after his arrival, he seems to have been singularly reticent 
regarding the incidents which took place at Darjeeling Even those relatives 
of Ramendra Narayan Roy who accepted him from the beginning omitted to 
question him regarding the past, and outsiders were equally considerate 
There is ın fact nothing on record to shew that he said anvthing about his 
illness and rescue at Darjeeling, before his \1sit to J H Isndsax on the 
29th May, 1921 


J H Iandsay was then Magistrate and Collector of the district of Dacca 
In virtue of his office as Collector he was in charge of all Court of Wards’ 
Estates ın the district He was therefore directly imterested ın the affairs of 
the Bhowal Raj Estate, and im the claim put forward on behalf of the 
plaintiff 


LINDSAY’S MEMORANDUM 


On the 29th May, 1921, the plaintiff made a call on J H Lindsay at Dacca 
It is now admitted that this call was unexpected by Lindsay and was not 
made ın response to any imvitation issued by hım The plaintiff was 
accompanied by three friends two of whom were practising pleaders of the 
Dacca Bar We have to rely on Lindsay for any evidence as to what took 
place at this meeting Isndsay made a note of the conversation shortly after 
it occurred That note reads 


“The sadhu came to-day about 11 am with Babu Sarat Ch Chakrabartt, 

Babu Pear: Lal Ghosh (?) and I think the Kashimpur Manager He 
said he want (sic) some arrangement made abont his estate so that 
the tenants could be benefited I explained that the Board of Revenue 
must hold him not to be the second Kumar as they have carried on 
the work of the estate on that assumption for many years I said 
he could prove his identity 1m court ın a sut or 1f he preferred to 
produce his evidence before me I was willing to record ıt He agreed 
to the latter procedure and the pleaders said they would file a 
petition to-morrow for such an enquity They asked that the Board 
might pay the expenses and I replied that sf they put ın a petition 
to that effect I would get orders on it 


446 


f 


BHOWAL CASE 


“In reply to my questions the sadhu (second Kumar) told me 
that he had been 111 for 2—4 days of pneumonia before he lost con- 
sciousness in Darjeeling He could not'remember the name of the 
house in Darjeeling where he lived, he went from Jaidebpur to 
Darjeeling, that he was not ill at Jaidebpur except for a boil just 
above his right knee which occurred within 10 days of his going, 
there was no special cause of this boil, he did not remember when he 
was ın Calcutta before that, that he recovered his senses in the 
jungle ın the hills in the presence of one sadhu who has since been 
his Guru, that the sadhu said he had been senseless for 3—4 days, 
that the sadhu told him that he had found him lying on the ground 
as 1f he had been thrown there and that his body was wet with rain 
as ıt had been ramıng before he found him, that the sadhu did not 
say whether he found him in the day or night 


(Sd) J H Lanpsay, 
29-5-1921 ” 


“The sadhu agreed that the rents should be collected as usual by the 
estate officers and the pleaders urged that the tenants would have less 
objection to paying if the recept were given in Bibbabati’s name 
leaving out that of her dead husband 


Sd) J H L, 
29-5-1921 ” 


In his evidence on commission Lindsay stated that he was conversant 


with Hindi and Bengali, and that so far as he remembered he wrote out the 
above note at the time of the mterview 


When cross-examined, no question was put Suggesting that Iandsay was 


not conversant with Hindi, and the only cross-exammation regarding the 
contents of this note 1s as follows — 


“Q—Did he say he suffered from diarrhoea at Darjeeling? 


4 —I don’t know anything except (shown) “J H L 2 > From this 
document I see I recorded “pneumonia” `I have no recollection of 
doing so 

Q —Can you swear you did not commit a mistake here? 


A —No 


Q —Why did you make this memorandum? 


A —I am not sure I wanted to get the man’s own statement of his 
case as early as possible I think that was the idea 


Q—I put it to yon the memorandum was not made at the time of 
the imterview , 


A —I think ıt was It was certainly made the same day I think it 
was made ın my office room at my house ” 7 


In re-examination to the question 
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“Q —In cross-exammation ıt was suggested that ın recording that the 
claimant told you that he had been ill of pneumonia you made a 
mistake Do you consider ıt at all probable that you made this 
mistake? (Obpected to)” 


the witness answered 


“4—No I think it probable that that was the correct name of the 
disease (Shown J H L 3)” 


The plaintiff’s positive evidence regarding this interview 1s extremely 
brief he says, “I met Mr Iandsay, Collector of Dacca I met him at his 
house I went with Peary Lal Ghosh, a resident of Dacca He was a pleader 
Sarat Chakravarty, another pleader, came with me Rajendra Babu, Zemindar 
‘of Srinagar, also came with me” At a later stage, however, he gave a cate- 
gorical denial to all the statements ascribed to hım in Ijndsay’s note he 
stated 


“It ıs false that I told Mr Lindsay I had pneumonia at Darjeeling It 
is false that Mr Iandsay asked me the name of the house at Darjeeling, 
or that I forgot to give ıt It 1s false that I nad told him I had an 
abscess (çẸtvj) It 1s false that Mr IÍnndsay asked me when I had 
gone to Calcutta last before going to Darjeeling or that I said I did 
not remember It 19 false that I told him that when I returned to 
consciousness only one sannyasi was present Mr Lindsay, during 
my interview with him recorded nothing He talked ın Hindi I also 
replied in Hindi ” 


Of the plaintiff’s three companions at that meeting, two, viz, the pleaders 
Peary Lal Ghosh and Sarat Chakravarty, died before the swt came on for 
hearing The third companion was summoned to depose as a witness for the 
plaintiff Later on, an order for his examination on commission was obtained 
by the plaimtiff from the court, but no commission was taken out and the 
witness was never examined 


,Landsay’s evidence has been rejected by the learned tual judge on two 
grounds, wz, firstly, that there ıs nothing to show how great was Landsay’s 
knowledge of Hindi, and secondly, that ıt was unlikely that the plaintiff 
should nse the word pneumonia or that Iandsay should know the Hindi 
equivalent As pointed out above, Lindsay deposed that he was conversant 
with Hindi, and he was not cross-examimed on the pomt The plamtıff 
deposed that he conversed with Iandsay in Hindi, and he did not say that 
there was anythmg to suggest at the time that Landsay could not converse 
easily with him If there was any doubt as to Landsay’s knowledge of Fandi, 
it 1s difficult to understand why the plamtiff did not talk Bengal, a language 
with which Lindsay must have been familhar 


Our attention was drawn to a letter written by Lindsay on 28th August, 
1921, to the Divisional Commissioner, ım which Iandsay referred to the visit 
of Dharam Das Naga to Dacca In this letter Lindsay observed, “I think of 
gomg down to interview him when Quarry returns from tour on the chance 
of getting some story ont of him that he will have to stick to Quarry knows 
that up-country language to perfection and will be able to talk to the man 
much better than I” We haye been asked to draw the inference that Lindsay’s 
knowledge of Hind: was very limited In my opinion this remark does not 
justify the court in holding that Iandsay was unable to carry on a conversation 
in Hind: with the plaintiff, or to understand all the plamtiff said 


With regard to the use of the word ‘‘pneumoma”, ıt must be remembered 
that English words like this are commonly used in India by all class A sannvasi 
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who was examined by the plainnif te prove the Tescue at Darieehng, and 
who claims to have been the plamnit’s companion dunng manr years of 
wandering, admitted that he knew the word, though he did not speak English 
The plamtiff does not state at any ume that he Seek familiar with the 
word The reasons given by the learned tnal jnége for rejecting Lindsay's 
evidence on this point, seem to be singularly unconvincing, and even more so 
is the argument that Lindsay himself was ancertam about the statement 
because ke would not swear that he had not made + mistake 


J H Iandsay was a responsible officer It 1s tme that he had made up 
Ins mind before the intermiew took place that the plainuit was an imposter, 
and that to ths extent he was biassed But, in spite of this, I am unable ia 
beheve that he was capable of deliberately asenbing to the plaint Statemenis 
which the latter had not made ror Go I think it possible that he misnnéersivod 
everything that the plantit said I beheve that Lmdsav's note 18 a substan- 
ually accurate record of the mtermen and xt follows from this that I bebeve 
that the planuit, in the first account he ever gave of Ins alleged expenences 
at Darjeeling, gave a version mstenally difterent from that given by lum in 
the witness box 


STILL OTHER VERSIONS 


There have been other diferent versions mven bv the Placa Som nme 
to ume Many of the persons who met the plamnii after Ins aznval in 
Jaidebpnr mm 1921 noticed a curious impedyment im ins speech Jt bas been 
vanously described by the wimesses, but it seems to be merely a sort of 
hesitation, which does not amount to a stammer and some wimiesses deposed 
that some of the words sound mdisnnct The planui acconnis for this 
umpediment by the fact that he has a small erst on the frenum under the 
tongue It seems clear that the plannf informed manr people rhat the 
impediment m his speech and the evst under his tongue were caused br the 
poison admimstered to nm Thus m his memorial he stated that “your 
memonahst’s voice was affected on acconnt of defect in the tongue from 
arsetc poison at Darjeelng  Wimesses such as Satradhena Ghosal gathered 
from the plamuf’s own account that there was an injury to the tongue caused 
by the poison admimstered to hım In Mew of this evidence, speciel signi- 
ficance attaches to the evidence of uvo ladies exammed on commission on 
behalf of the plaintiff They are Ananta Kuman Devi and Mokshada Devi. 
They are both ladies of Jaidebpur 
supporters of the plainhff Ther deposed to the effect that on the return 


g, Serif Khan, one of the 
orderhes, revealed how Ramendra Narayan had been poisoned Their story 
deserves to be recorded in ther own words 


STORY OF CORROSIVE POISON 


Ananta Kuman Den's account mins 


“I knew a man by the name of Sanf Khan I perchase 


ased Jand from him 
He used to come to my honse yery often He was the erderly in the Rajb-ri 


Sanf Khan returned from Darieelng. Thereafter I did neither spesk with 
lum nor appear before hm He had a talk with my husband, I overheard 
irom a place outside their mew. After his return from Darieelmg mr husband 
had talks with Sarif Khen When Sanf Khan Was having talks with my 
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Husband, my maid-servant came to me and, said, “Come and hear what Sanf 
Khan is saying’? Thereupon I began to overhear them from behind the 
panel of a door 


Q —What did he say? (Objected to) 


A —My husband said, “Sanf, you went to Darjeeling with the “Mejo 
Khoka,” what happened? Will you disclose the matter to me?” 
At this Sarif beating his head and breast began to cay, “Babu, 
what shall I say? My heart breaks down to tell that” (He spoke 
in Hindi, then I could understand) 


“A poison or something like that was administered to Mejo Karta, saliva 
began to ooze ont of his mouth, just see it had fallen on. my cloth, please 
look here, my cloth has been burnt, a blister has formed on my thigh by its 
falling upon ıt” saying this he showed a burnt place in the cloth and the 
blister I also saw that from a place outside their view (Objected to)” 


Mokshada Sundari Devi’s account is very similar, viz — 


“Sarif Khan went to Darjeeling with the Kumar After his return from 
Darjeeling, Sarif Khan went to see Satyabhama Devi I was present there then 
Satyabhama Devi asked Sarif Khan while weeping ‘‘Where and how have 
you left the Khoka?” Sanf Khan while striking his head said, ‘Raja had said 
to me, let me and you go to Jaidebpur with your mother, without informing 
my brother-in-law’ Then he said, ‘‘Satya Banerjee was present there, Ashu 
doctor adinimstered the medicine to him, some portion of the medicime the 
second Kumar took and some portion he sputtered away, with the sputtering 
of the medicine the Kumar said ‘What have you admuimistered, what have 
you administered?’ Some portion of that medicine fell on the Kumar’s bed, 
and as Sarıf Khan was in front of ıt some portion fell on the cloth he was 
wearing and on his garment” He showed his cloth and garment which 
seemed to bear marks of scorching at places ” 


These two ladies were examined on commission ın the year 1931 It 1s 
obvious from the record that some time after that, new advisers were called 
m by the plaintiff The result appears ın the examination of Jyotirmoyee Devi, 
Jitendra Chandra Mukhery1 and Satinath' Banerjee regarding this imeident 
They refer to the incident but do not say anything about the burns shewn by 
Sanf Khan, and they add that they regarded his account as highly coloured 


It seems to me clear that the story was given ont at one time that 
some corrosive poison was admumistered to Ramendra Narayan Roy at 
Darjeeling, and further, that these ladies Ananta Kumar Devi and Mokshada 
Sundarı Devi were induced to give false evidence ın support of the story 
In other words, another story different from that given ın court, and different 
from the one given to J H Iandsay, has been given out by the plaintiff or 
Ins advisers 


PLAINTIFF'S EVIDENCE WHOLLY UNRELIABLE 


From this discussion it 1s clear that at least three different stories have 
been given out by the plamtiff regarding the illness and the cause of apparent 
death at Darjeeling ‘This proves that the plaintiff himself is wholly unreliable 
as a witness, and it follows that the court 1s not, justified in arriving at any 
conclusion as to the events at Darjeeling relying only on the plaintiff’s 
testrmony But the fact that the plamtıff ıs an unrelable witness 1s not 
proof that he was not poisoned, nor 1s it proof that there was no conspiracy 


29 
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to poison him If the plaintiff can show from the defendant’s evidence that 
there must haye been a conspiracy or that he must have ‘been poisoned 
with arsenic, he 1s quite at liberty to do so, and this, ın fact, 1s what Mr 
Chatterjee has attempted to do on lus behalf 


DEFENDANTS’ EVIDENCE IN CHRONOLOGICAL SEQUENCE 


To appreciate this part of the discussion it is necessary to set out fully 
the material at the disposal of the court, from an examination of which an 
inference 1s to be drawn 


With regard to the symptoms shewn by Ramendra Narayan Roy during 
the course of the iiness and the events which led to his apparent death, we 
have the evidence of Dr Calvert, Civil Surgeon of Darjeeling, who was 
admittedly called m to see Ramendra Narayan Roy on the 6th of May, 1909, 
and who was admittedly present during part of the day on whuch death is 
said to have occurred We have also the oral evidence of Dr Ashutosh Das 
Gupta, the family physician of Ramendra Narayan Roy, who was a member 
of the Darjeeling patty We have also the oral evidence of other members of 
the household and also of Jagat Molum, the district nurse, who was called 
1n to nurse the patient,shortly before his apparent death 


In addition to the above evidence, we have the telegrams sent from 
Darjeeling to Jaidebpur as the illness progressed, and also copses of the 
prescriptions drawn up by the attending physicians Added to these, are two 
letters written by Dı Calvert after the supposed death and also a certificate 
of death granted by him to enable the widow to claim from an Insurance 
Company the amount due under a policy ın Ramendra Narayan Roy’s name 
Tt seems to me desirable to set ont this evidence mm the order ın which it came 


mto existence, adding at present only such comments as will make the case 
of the parties clear 


6TH MAY 


, It 1s now admitted that the first symptoms of trouble appeared in the 
small hours of the morning of the 6th of May—a time which would be treated 
by Indians in general as part of the 5th of May 


At some time in the morning of the 6th of May, Dr Calvert was called in 
He saw the patient and prescribed a carminative and some lint opu for 


areta application The prescription 1s Ex 51 ım the case and ıs ın thesé 
words 


“Re 
Spt Amon Aromat Ziu 
Sodi Bıcarb 3i 
Tinct Card Co Zv 
, Spt Chloroform 3iss 
Aqua Cimamon ad Zv 


Mft mrxt 


$i—one mark every 2 hours 
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Re 
Iant opn i Su 
For external application. t 


l ' Sd/-J TO” 
‘On this day three telegrams were sent from Darjeeling to Jaidebpur ‘The 
first signed by Mukunda Gum, the private secretary, runs 


“Last nght Kumar had fever below 99 no anxiety no fever now kindly 
with (sic) health 


Sd /- Mukunda”, 


and was despatched at 10 Aur The second was sent at 6-45 PM and was n 
these words 


“Kumar attacked fever yesterday with severe stomach pam Civil 
' Surgeon attending ” 


The sender of the telegram was a man named Cabral, who seems to 
have been a kind of upper servant As Cabral was illiterate, the message 
must have been written by some one else The third telegram was sent by 
Mukunda Guin at 8-55 PM and reads 


“Feyer abdomimal pain lasted two hours now remission no anxiety no 


fear ‘of recurring 


1 tot 


Mukunda n 


t 


We have another piece of evidence which appears to refer to this day 
It' appears that for reasons which will be discussed later, Satyendranath 
Banerjee Kegan to keep a diary from about the 22nd or 23rd of May, 1909 
‘He made entries under several’ dates earher than the date on which he 
actually commenced to write The first such entry 1s under the head 
May the 7th and reads 


l Ramendra’s illness continues, pam in stomach with slight fever 
No sleep last mght Wired home for fruits, etc” 


This was not written on the day to which it refers, nor on the following 
day, put xt was written about a fortnight later It may, easily be that there 
1s a mistake in the entry as to the date when a sleepless night was passed, 
as this entry does not agree with the telegram sent on the 7th nor with 
the oral evidence in the case 


No wire asking for fruits, etc, 1s forthcoming 


It 1s difficult to explain this entry other than as a mistaken one Though 
the statements ın ıt are seen to be incorrect, it 1S difficult to smagine any 
smister reason for deliberately making incorrect entries I am, therefore, of 
opimon that this entry cannot be relied on as a safe guide to Ramendra 
Narayan’s condition 


7TH MAY 


With regard to the events of the 7th May there 1s much controversy 
There 1s no prescription by Dr Calvert for that date, and consequently there 
18 no documentary evidence to shew whether he visited the patient on that 
day The oral evidence 1s contradictory, but most of the witnesses who depose 
on the pomt assert that Dr Calvert did come Their evidence as to the 
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tme of his visit 1s very conflicting The only telegram sent on that day 
was despatched at 7-10 am and was signed by Mukunda Guin It stated 
that the “Kumar had good sleep last mght no fever no pam” 

On this date, Dr Ashutosh Das Gupta, the family physician, made the 


prescription round which the whole controversy has raged 
The prescription 1s Ex 51 (a) and 1s as follows 


Re— 
Quimme Sulph Gr iv 
Alom Gr % 
Ext Nux vomica Gr ¥% 
Euonymin Gr 1 
Acid Arsimor (Arsenius) Gr 1/100 
Ext Gent Grs 


Impt Pill (silver) 1 TDS PC 
Sd /- A T Das Gupta 


On this day occurred an incident which seems to me very sigmficant Hitherto 
Ramendra Narayan Roy had been sleeping ın bis own bedroom which was 
the third room from the sonth, on the first floor of the house On this day, 
a bed was made up for him on the floor of an adjacent room, and from ther 
until he was carried out for cremation, he slept in this room There is some 
confusion as to the time when this change of rooms was made At first 
Satyendranath Banerjee said that it was made in the day time, but when 
he was cross-examined on the point, he stated that the change was made 
because Ramendra Narayan Roy had been rolling in agony in his bed and 
lis usual bed was too narrow On further cross-examination, he admitted 
that Ramendra Narayan did not roll about ın agony on the 7th at least before 
evening, and he stated that even then Ramendra was not exactly rolling in 
agony, but he was restless and in pain From this ıt 1s argued that the 
change of rooms must have been effected after dusk 


This argument receives some confirmation from the evidence of Shyamadas 
Banerjee, who said that the room was changed ‘perhaps on the previous day’, 
and added that he saw Ramendra Narayan in the second room for the first 
time on the morning of the day of death The witness is very vague on the 
subject, and I am not convinced that he has any clear recollection as to the 
time of change However, it seems to be the common case of the parties 


that the change of rooms was made on the 7th of May, either in the day 
tame or after dusk 


8TH MAY 


On the 8th of May we have three telegrams from Darjeeling to Jaidebpur 
and one from Ranendra Narayan Roy at Jaidebpur to Darjeeling ‘There are 
four prescriptions for this day, two by Dr Calvert and two by Dr Nibaran 
Chandra Sen, who was the medical officer m charge of the Darjeeling hospital 
and who had been called in with Dr Calvert The first telegram of the 
day was despatched at 7-20 Am and is in these words 


“Had fever slight pam yesterday now normal no anxiety 
: Ashutosh”~ 


The sender was apparently Dr Ashutosh Das Gupta, the family physician 
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The first prescription for the day 1s Ex 51 (e) and bears Dr Calvert's 
tials It ıs as follows 


1 r 


“Re— 
i Mag carb 
Sod: bicarb 
Bismuth Carb 
Pulv Tragacanth Co aa 31 
Onl cajuputı i m Xu 
Aqua menth pip ad ģvi 
TDS 


Sd/-J T C” 


The plamtrff’s case 1s that Dr Calvert made this prescription without 
seeing the patient, and on receipt of the report of some messenger from the 
house The defendants on the other hand assert that Dr Calvert saw the 
patient on the mormng of the 8th May before making this prescription 


A second telegram was sent to Jaidebpur at 11-15 Am to this effect, viz, 
““From—Daryjeeling 
To—Hon’ble Kumar, Jaidebpur, E B S 


Date 8th May, 1909 
Time—11-15 AM 


No fever slight pains vomiting tendency Civil Surgeon attending 
ho anxiety coming giving tice wire 1,000 passage 


i Sd /- Mukunda ” 


Thereafter follow three prescriptions, viz, 


Ex 51 (b) 
, “Re— 
Sodi Citrate 31 
Aqua Sterilised ad gvi 
31 with milk as directed 
Re— 
Gl cerne pepsin 3n 
As directed 
Re— 


Pep Powder fresh 
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Re— 


Atropia ‘Tab Gr 1/100 
Strych Tab Gr 1/30 
Digitalin Tab Gr 1/100 
Ether pure y oz 
Morphia Tab Gr 1/8 


Så /-N C Sen” 


The latter part of this 1s not a prescription, but ıs an order for a number o 
different drugs—which apparently were to be kept ready for an emergency 


Ex 51 (c) 
“Re— 
Spt Ether 31v 
Spt Amon Aromat Ziv 
Aqua Camphor ad vm 
¥% for a dose 
Sd/-J T C 
Re— : 
Ext opn 
Belladonna 
Saponis ad Gr % 
Impt Pill send 6 such 1 TDS 
Sd/-J T C” 
And Ex 51 (d) 
‘Re 
Isnt Saponis 
Simapis Co ad 3 
To rub all over the limbs with ginger powder 
Re— 
Lint Chloroform— 
Belladonna ad ĝu 
To be applied over the stomach 
Re— 
Spongis Lelins 12” x 12” 


Sd J-N C Sen” 


The times at which these prescriptions were made 1s disputed It is the 
common case of the parties that at some time on the mormng of May the 8th 
Ramendra Narayan Roy had a number of hqmd motions in which there was 
fresh red blood The plaimtff’s case ıs that these motions occurred im the 


LAST DAY OF ILLNESS 455 


early morning before Dr Calvert’s visit, and his further case 18 that the 
earlier liquid motions were not shewn to Dr Calvert, but that only the 
Jater motions, consisting of blood-stained mucus, were shewn 


The defendants mamta that these motions first occurred at about 
12 noon after Dr Calvert’s first visit, that all but the first one or two 
motions were kept for Dr Calvert’s inspection, and that the secretary, 
Mukunda Guin, was sent out in haste to recall Dr Calvert shortly after these 
motions first occurred The defendants allege that Mukunda Guin followed 
Dr Calvert from place to place until at last he found hım and brought 
lim to ‘Step Aside’” at about 2 PM 


, A telegtam was sent to Jaidebpur at‘ 3-10 par which reads 


“Kumar ıs seriously ill frequent watery motions with blood come 
sharp f 


Mukunda.” 


After the arrival of Dr Calvert and Dr Nibaran Sen, two nurses were 
brought from the hospital to nurse Ramendra Narayan Roy They seem 
to have arrived at “Step Aside” after 4PM In spite of the medical attention 
and care Ramendra’s body became colder until at last he collapsed and 
(apparently) died The time of his apparent death 1s disputed, and there 
1s also a dispute whether any injection of morphia was given to him that day 


At 4-45 pm that day a telegram was despatched from Jaidebpur over 
the signature of Ramendra’s elder brother It was to this effect— 


t ‘To 
Kumar Ramendra 


Very anxious wire condition, very often treat with best medical 
help wire immediately present condition - 


, 


i From—Ranendra 
8-5-09 ” 


'I do not propose to refer at this stage to the evidence of those witnesses 
who deposed that they heard of the death, of Ramendra Narayan at 8 or 
9 PM, nor to the evidence of witnesses who stated that they accompanied 
the body to the burning ghat that evenmg Their evidence will be discussed 
when I consider the question of time of death and the story of the alleged 
attempt to cremate the body during the mght Their evidence throws no 
light on the problems of the cause of death and the existence of a conspiracy 
to commit murder For the same reason I shall not discuss here the visit of 
Dr B B Sarkar 


9TH MAY 


On the morning of the 9th of May a body was admittedly taken from 
“Step Aside” to the cremation ground and burned to ashes Before the 
procession started, a doctor, who was living close by, was called in His 
Name 1s Pran Krishna Acharyya I shall have to examine Jus evidence in 
Some detail when considering the story of the morning cremation, but I shall 
anticipate the result of that exammmation, by saying that he was called to 
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“Step Aside” on the morning of the 9th of May by somebody who has not 
deposed in thè sut What message was given to Dr Achazyya 1s uncertain, 
but Dr Acharyya was under the impression that his professional services were 
required Dr Acharyya approached the body to examine ıt, when some one 
standing near objected'on the ground that Dr Acharyya bemg a Brahmo 
might not touch the dead body of a Brahmin Dr Acharyya was naturally 
annoyed, and he turned on his heel and left the place The defendants do 
not dispute Dr Acharyya’s visit, though none of the witnesses for the defence 
have retained any recollection of 1t The plaintiff has argued that Dr Acharyya 
was called in either to give a certificate of death or in the hope that he 
would certify without examining it, that the body was that of Ramendra 
Narayan Roy 


10TH MAY 


On May the 10th, the Darjeeling party made preparations for ther return 
to Jaidebpur If we can trust the entry in Dr B B Sarkar’s diary, Mukunda 
Guin went round paying the doctors On the same morning, somebody 
approached Dr Calvert and persuaded him to write the following letter of 
condolence to Ranendra Narayan Roy — 


“1, Monteagle Villa, 
Darjeeling, 
10th Mav, 1909 


“My Dear Kumar, 


Please accept my most sincere condolence in the great loss 
‘which you have sustained’ through the death of your kind-hearted 
and amable brother I am afraid that this sudden death must be 
attributed to a little over-confidence on his part regarding the nature 
of his illness and its probable termination ‘The morning I was 
called in he felt so much better that he declined the treatment I 
Proposed, even the earnest solicitation and exhortation of his private 
secretary and friends who were most solicitous concerning his condi- 
tion failed to move him Later in the day he had a relapse, the 
colic coming on im a most intense form His Secretary with praise- 
worthy zeal himself went round the station until he had found me 
on, my rounds and secured my early attention to the case This tme 
he listened to the advice of the Secretary and his friends and allowed 
me to adopt the right treatment ‘The colic quickly ceased under 
hypodermic medication, but unfortunately the system had received 
such a shock im the interval that he sank and died from collapse in 
spite of all our endeavours All that was possible was done to save 
your brother’s life and he received the greatest care and attention 
from those about him It would have been a great boon rf he could 
have had his friends around him, but the exacerbation of his illness 
came on so suddenly and terminated so quickly that ıt was not 
possible He had had milder attacks of this nature before, and it was 
his recovery from these which prevented him realising the serious 
nature of the last one before ıt was too late 


Yours sincerely, 
J T Carver” 
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ú i CREMATION AND DEATH CERTIFICATES 


In July of that year steps were taken to obtain certificates of death and 
‘cremation to enable the persons interested to obtain from the Insurance Com- 
pany the money due on a policy under which Ramendra’s hfe had been 
msured Among other certificates is one from Dr Calvert, dated the 7th of 
July, 1909 That certificate reads as follows 


Certificate A 

ek Pohcy No 74789 
Infe—Kumar Ramendra Narayan Roy 
Clarmant—Rani Bibhabats Devi 


CITY OF GLASGOW LIFE ASSURANCE COMPANY 


Certificate of Death 
, To be granted by the Medical Practitioner who attended deceased 
' m hs last illness 


I, John Telfer Calvert, Lt -Col, IMS, Civil Surgeon, Darjeeling, 
do hereby solemnly declare, that I have known Kumar Ramendra 
Narayan Roy fot 14 days and have been his consulting Medical 
Attendant for 14 days, that I attended hım in hus last illness, that 
he died aged about twenty-seven years at Darjeeling at 11-45 o'clock 
PM on the 8th day of May, 1909, after an illness of 3 days, that 
the cause of bis death was collapse following upon an acute attack 
of biliary colic (gall stone) 


The aboye was mferred from symptoms and appearances dunng 
life, that the symptoms of the, disease which caused death were first 
observed by me on May 6th, 1909, and that the attack became acute 
on the mormng of the 8th and he died the same evenmg 


y 


Signature—J T CALVERT 
Designation—It Col, IMS, Civil Surgeon 
Place—Darjeeling 


Declared before me ‘this seventh day of July, 1909 Signature— 
W M Crawford, Justice of the Peace and District Magistrate, 
Daryjeching 


N B—This Certificate must be countersigned by a Justice of the 
Peace, Magistrate, Collector or Judge of the place or district where 
the death took place, and must bear the Conrt’s Seal when signed 
before any of the three last officials ” 


CALVERT’S LETTER TO LINDSAY 


There ıs another letter of Dr Calvert which throws some hight on this 
problem After the appearance of the plaintiff m 1921, J H Lindsay 
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wrote a letter to Dr Calvert, the contents of which are not known In reply 
to that letter Dr Calvert wrote as follows — 


‘Confidential 


Dear Sir, 


I remember the second Kumar of Bhowal who came on a visit to 
Darjeeling ın May, 1909 He was suffering from ‘Gallstone’ His 
death made a considerable impression upon me at the time, as I 
thought that had he only hstened to our advice, he need not hare 
died On the day of his death he was seized with a severe attack of 
biliary colic An mjection of morphia would have reheved him almost 
immediately of his pam He refused to have any subcutaneous injec- 
tons, because Ins mother when in extremis had died after recerming 
a hypodermic injection, and he attmbuted her death to the imjection, 
stead of to the illness which necessitated the treatment Owing 
to vomiting and purging, opimm br month and rectum was not 
retained The severe pam being unreheved, brought on collapse from 
which he died I cannot now be certain whether I was present at the 
moment of Ins death, but I saw him shortly before it im a state of 
profound collapse On my last visit his Bengalee medical practitioner 
was present and atrangements made for the late Colonel Macrae, 
IMS, then IGCH, Bengal, to see hım m consultation im the 
morning Col Macrae had been Qvıl Surgeon at Dacca and knew 
the Kumar’s family The Kumai, however, did not recover from the 
collapse and died the same night g 


Yours sincerely, 
J T Catvert” 


In addition to the above evidence we hare the depositions of a number 
of witnesses examined by the defence and also the depositions of a number 
of medical men exammed as expert witnesses 


DISCREPANCIES IN DEFENDANTS’ ORAL EVIDENCE 


The oral evidence of the witnesses establishes that Ramendra Narayan Ror 
had numerous lhqmd motions on the Sth of May and that there was fresh 
ted blood m those motions With the exception of Dr Ashutosh Das Gupta 
nobody deposed that there yas profuse bleeding Evren Dr Das Gupta 
sought to modify a previous statement to the effect that there was profuse 
bleeding, but later the same witness added that 1f he were now faced with 
a sumiar situation, he would have taken steps to stop the bleeding 


Another defence witness Birendra Chandra Banerjee had deposed ur 
the Srıpur case that “im the first stools, blood of the quantity of half a 
commode pot came out”, but m this court he explained that the deposition 
m the former case did not convey his meaning correctly 


The remang witnesses, including Dr Cak ert, admit the presence of 
ted blood im the stools, but not in very great quantities Dr Calyert stated. 
that the amount of blood was neghgible end that there was in Ins opinion 
no occasion to take any steps to stop the bleeding, beyond treating the disease 
which had occasioned the haemorrhage i 
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It 1s apparent from a perusal of the evidence of Dr Ashutosh Das Gupte 
that this witness 15 wholly unrehable No matter what defimte statement 
he made, he was competed under stress of cross-exammation to change it, 
and it seems to me that the learned counsel for the plamtuf was able to 
make the witness say anything that the learned counsel wanted I am not 
satisfied that the final statements of Dr Ashutosh Das Gupta are any more 
rehable than his earher statements, but I shall examine those statements to 
see to what extent they tend to confirm the plaintiff’s story 


Another main discrepancy in the evidence regarding the symptoms 1s as 
to the time when Ramendra Narayan commenced to pass the liquid stools 
with blood Almost all the witnesses assert that this occurred abont midday 
Dr Ashutosh Das Gupta in his previous deposition had said that these 
stools were passed about 81M He tned to resile from that statement, but 
ultimately reaffirmed ıt 


The learned counsel for the plamtiff has argued that Dr Calvert’s 
evidence also shows that the bloody motions must have occurred carly in 
the mormng In his cross-esamimation Dr Calvert deposed 


“The late Kumar never passed watery stools with blood, and had he 
done so, the treatment would have been adapted, 1f possible, to the 
cause of that condition The Kumar passed motions consisting of 
blood-stained mucus with a httle free blood 


Q —When? 
A —On the day he died In the morning or ın the middle of the dav 


Q —Dıd he pass many such stools? 


A —I was told about a dozen They were kept most of them for my 
observation and I saw them The blood was fresh and red in 
colour I can’t say when I first san that On the morning vistt 
I think” 


But in re-examination he deposed that so far as he could remember, 

“the severe symptoms must have occurred about midday, for I 

examined the stools by day light that I remember, and the patient 
instead of improving after that got worse ” 


It 1s clear that Dr Calvert had no clear recollection of the time except thet 
1t was during the day time Dr Ashutosh Das Gupta deposed in the Defama- 
ton case that Ramendra Narayan suffered from diarrhoea for two dass before 
the death ‘Tins ıs not the plamtiff’s case, and it 1s contradicted by other 
defence witnesses such as Bibhabat: Devi and Shyamadas Banerjee who both 
say that Ramendra was constipated untl Sth of May It may safely be 
assumed that Dr Das Gupta’s evidence on this point is wrong 


TRUE METHOD OF TESTING SUCH EVIDENCE 


The contradictory evidence regarding Ramendra Narayan Roy’s condition 
at any particular time 1s a good illustration of the difficulty ın dealing with 
this case None of the witnesses deposed until at least 12 years after the 
events the; were describing, and some did not depose until 25 years after 
those events Before 1921 none of the witnesses had anv occasion, so far 
as we can tell, to think about the details of Ramendra Naravan’s illness; 
none of them kept any note regarding the patient’s condition at any particular 
time In these circumstances it seems to me natural for the witnesses to 


` 
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-make mistakes and for them to contradict each other flatly I'am of opimion 
that the most glaring contradictions are natural m ‘such circumstances and 
that such contradictions do not justify an inference that any of the witnesses 
were giving deliberately false evidence The only way of testing such 
evidence 1s to consider the different versions given and decide whether any 
version tends to confirm the plaintiff’s story, and also to decide which version 
fits ın with the other facts to make a reasonably consistent story 


CALVERT’S LETTER AND CERTIFICATE ON DIFFERENT FOOTING 


This comment, however, cannot apply to Dr Calvert’s letter of May the 
10th, nor to hus certificate of July the 7th, 1909 If these two documents 
are substantially accurate, they are sufficient to destroy the plaintiif’s case 
For this reason a very determined attack has been made on Dr Calvert’s 
credit It has been argued on behalf of the plamtiff that a persistent 
attempt was made by the defendants at one stage of the case to prove that 
Ramendra Narayan Roy’s illness lasted for 14 days, and that Dr Calvert 
treated him throughout that period As it 1s now admitted on all sides 
that the fatal illness lasted for three days only, it 1s argued that all the 
witnesses who deposed to the 14 days’ illness gave deliberately false evidence 
“The learned counsel for the plamtrf contended that Dr Calvert’: his 
evidence attempted to support the story of 14 days’ illness and that ın his 
death certificate, Ex Z(I11), the doctor had laid the foundation for this 
false case ‘The learned trial judge accepted this argument, and even went 
so far as to state that the death certificate suggested a fourteen days’ illness 
In my opinion there ıs no foundation for this argument at all 


a 


ATTACK ON CALVERT’S CREDIT 


In the death certificate Dr Calvert clearly stated that Ramendra Narayan 
Roy died “after an illness of 3 days” and that the symptoms of the disease 
which caused death were first observed by him on May 6th, 1909 


In this certificate, however, occurs a statement to the effect that the Doctor 
had known Ramendra Narayan Roy for 14 days and had been his consulting 
medical attendant for 14 days It was on this sentence apparently that the 
learned tral judge relied The defendants explamed this statement by 
saying that when Ramendra Narayan Roy first arrived at Darjeeling, Dr 
Calvert was called ın as a consulting physician Some of the witnesses even 
go so far as to say that Dr Calvert prescribed for Ramendra Narayan at that 
stage, but no prescription is forthcoming and the evidence ıs not very con- 
vincing ‘The learned trial judge has placed great reliance on the fact that 
no prescription earlier than of the 6th of May ıs forthcommg In mv 
opimon the absence of any earlier prescription proves nothing, and the 
admitted facts and circumstances are such as to suggest that the defence 
story in this respect 1s probably true 


“FOURTEEN DAYS’ ILLNESS” 


Tt ıs admitted that Ramendra Narayan Roy was suffering from syphilis 
when he started for Darjeeling It ıs admitted in the plant that Ramendra 
went to Darjeeling for a change of air From the description of Ramendra’s 
character and personality as given by the plaimtiff’s witnesses, it 1s difficult 
to believe that such a man would go to Darjeeling for reasons other than 
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those of health In Jaidebpur, the Kumars of Bhowal retamed the Civil 
Surgeon of Dacca as a consulting physician, even though they kept private 
doctors at the family mansion When Ramendra Narayan Roy went to 
Darjeeling, he took a large retinue, and his followers appear to have behaved 
as though Ramendra was an independent Prince In such circumstances, 
I see nothing strange in the story that Dr Calvert was called in as a 
consultant within a day or two of their arnval, and nothing strange im the 
absence of any prescription 


On'the other hand, I cannot understand why Dr Calvert should make 
such a statement in his certificate 1f ıt were not true At the time when 
the certificate was granted, there was no thought that Ramendra Narayan 
Roy might still be alive and no possible object could be served by inserting 
a perfectly graturtous falsehood into the certificate 


The plaintff’s counsel has sought to prove from Dr Calvert’s own 
evidence that the Doctor was trying to make out a false case of 14 days’ 
illness In the course of the cross-examination of Dr Calvert the following 
question was put, viZ, 


“Q—Were you told in that statement that jou assisted by Nibaran 
Chandra Sen and the family physician treated the Kumar dunng 
his last illness for 14 days? (Mr Pringle objects) ” 

to which Dr Calvert answered— 
“A —I don’t remember I knew the fact without any statement ” 


And later occurred the following questions and answers 


‘Q—Did you prescribe any medicine for the pain im the right side 
of the abdomen when you saw the Kumar first? 


A —I wish to protest agaist questions on immaterial matters, which, 
im my opimon, after I have stated clearly the facts I know I 
remember, may lead me, or confuse me, to think that I remember 
these small details after so long a lapse of time 


(In answer to the question which was repeated, Col Calvert 
says)—I do not remember but most certainly I must have done so 


Q—In what form? 


A —I treated the condition fiom day to day, and I can’t remember 
now what I gave him” 


Reliance has been placed on these answers to shew that Dr Calvert was 
supporting the story of 14 days’ illness In my opinion the evidence taken 
as a whole does not warrant any such inference Dr Calvert insists again 
and again that he has no recollection of the day to day progress of the case 
Thus at one stage of his cross-examination he observed 


“I can’t remember which was the first day I was a consultant called 
im as requred ” 
And again, 
“I have told you I can’t remember which was the first day or what 
medicine I gave hım on that occasion ” 
And again, 
“The cause I sav was the stone im the cystic duct I can’t remember 


whether I diagnosed it on my first visit as I can’t remember when 
I first san him a? 
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I regard the first'answer, on which the learned trial judge relied, as a hasty 
answer given by the witness to the first half of the question without con- 
-sidering carefully what the full question meant, and the statement that 
he treated the condition from day to day was a general answer not intended 
to convey any idea as to the number of days on which Dr Calvert treated 
the patient I can find nothing m the evidence of Dr Calvert to suggest 
that he was trymg to make out a case of 14 days’ illness But even if it be 
-conceded for the sake of argument that Dr Calvert’s evidence given on 
commission 1s unreliable, that seems to me no 1eason to ignore Ins letter of 
May the 10th Dr Calvert’s recollection ım 1931 might be faulty, but he 
could not have forgotten'the principal events in the illness by the 10th 
of May, 1909 


NO EXPLAINING AWAY OF CONDOLENCE LETTER 


Our attention has been drawn to the language of this letter of condolence, 
and it has been argued that the language is not the language of an English- 
man, and further that the letter must have been procured from Dr Calvert 
by Satyendranath Banerjee as a shield agaist awkward enquiries 


The letter 1s m Dr Calvert’s own handwriting Dr Calvert admits that 
he did not write the letter of his own initiative, but adds that he cannot 
remember who asked him to write ıt From these facts we have been invited 
to draw the inference that ıt was Satyendranath Banerjee who persuaded 
Dr Calvert to write the letter It may be noted that the learned trial judge 
has drawn this inference ' 


In my opition no such inference can be justified from the facts proved 
m the case Satyendranath Banerjee and Dr Ashutosh Das Gupta both 
deny having approached Dr Calvert for the letter and both deny knowledge 
as to how the letter was obtamed Even if it be assumed that these two 
witnesses are untruthful, that fact alone is not sufficient proof of the 
existence of facts demed by them In my opimon there ıs materal on 
the record indicating that Mukunda Guim was probably the man who induced 
Dr Calvert\to write the letter In the first Place, Satyendranath Banerjee 
was no longer dependent on the good graces of the elder brother Ranendra 
Kumar Roy and had consequently httle reason to seek to satisfy the latter 
that he had been assiduous in his care of Ramendra Mukunda Gum ot 
the other hand had recently been appointed Secretary to Ramendra and 
might easily be anxious lest the brothers of Ramendra should think that he 
had been negligent In the second Place, the letter itself refers again and 
again in flattering terms to the conduct of Mukunda Guin, thus suggesting 
im my opinion the probability that ıt was the latter who had approached 
Dr Calvert Lastly, we have the entry in Dr B B Sarkar’s diary that ıt 
was Mukunda Guin who went round paying the doctors All this evidence 
suggests that ıt was probably Mukunda Guin who obtained the letter from 
Dr Calvert There is no evidence whatever to shew that Satyendranath 
Banerjee or Dr Ashutosh Das Gupta obtained the letter, and both these 
witnesses deny having done so Mukunda Guin was unfortunately murdered 
in 1921, and his evidence on the pomt 1s, therefore, not available 


In the circumstances I consider any inference that the letter was obtained 
by Satyendranath Banerjee or Dr Ashutosh Das Gupta to be wholly unjustified 


We were asked to consider the evidence regarding the circumstances 
under which this letter was produced by Satyendranath Banerjee ın 1921 and 
~ © 
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to draw the inference that the letter must have been all along in Ins 
Possession ‘The evidence is far,from clear and does not, m my opinion, 
justify any such mference f 


As to the argument regarding the phraseology of the letter being 
un-English, I cannot understand what imference we are asked to draw If it 
were argued that the letter was not written by Dr Calvert or that Ins 
signature had been obtained by fraud to a letter, of the contents of which 
he was ignorant, I could understand the argument But in this case the 
letter ıs in the handwriting of Dr Calvert himself and was written when 
the facts to which ıt refers, must have been fresh in his memery It follows 
that Dr Calvert must have been well aware both of what he was domg, 
and whether the statements contamed in the letter were true or false The 
conclusion I draw is that the statements contained ın that letter must be 
aither substantially true or intentionally false 


THE ARSENIC PRESCRIPTION 


Before dealing with the expert medical evidence regarding the symptoms 
shewn by Ramendra Narayan Roy during his illness in Darjeeling and the 
prescriptions and general treatment, I propose to examine the much debated 
prescription Ex 51 (a) made by Dr Ashutosh Das Gupta on the 7th of May 
This prescription bears the initials of Dr Das Gupta and 1s disowned by 
Dr Calvert The evidence of the other doctors in the case shows that the 
medicine was so unsuitable ın the circumstances that ıt seems scarcely credible 
that doctors of the standing of Dr Calvert and Dr Nibaran Sen could have 
prescribed ıt Dr Ashutosh Das Gupta at first denied that he had made 
the prescription and tred to say that he must have written ıt at the dictation 
of some one else, but he was ultimately dnven to say that he must have 
made the prescription and administered the medicine 


Two questions arise 1n considering this prescription, VZ 
1 Could ıt have been used with the mtention of committing murder? 


2 Was it, intended not to administer the medicine but to use the 
prescription as a cloak’ to cover the administration of arsemc in 
some more deadly form? $ 


‘THEORY OF INTENTION TO CAUSE DEATH 


It 1s well known to laymen as well as to medical men that the symptoms 
-f chromic arsenic poisoning resemble closely the symptoms of other diseases, 
such as, for example, ententis A would-be poisoner might, therefore, obtain 
a prescription contaimng arsenic with the object of causing the death of Ins 
victim by giving repeated small doses of the poison We are not, however, 
concerned with a case of chrome arsenic poisoning, but with one of alleged 
acute arsenic poisoning caused by one single admumnistration of the poison 


The prescriphon Ew 51 (a) contaims two poisons, viz, arsemic and 
strychnine It was to be made up into 25 pills each of which was to contain 
1/100 gr of arsenic and 1/3 gr: of Nux Vomica 

, According to medical authorities the mimmmum dose of arsenious oxide 


which 1s ordinarily fatal to human beings 1s less than 2 grams Some people 
are especially sensitive to arsenic poisoning, and much smaller doses have 
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caused death The learned trial judge relymg on a musquotation im 
Dr Bradley’s evidence states that death has been known to occur from the 
administration of two drops of Fowler’s Solution, which 38 the equivalent of 
1/48th gram of arsenious oxide Dr Bradley misread the authority in question 
The case 1s one described by Sajou in his Encyclopaedia of Medicine, but the 
facts are misstated Sajou states that after the admumistration of 2 drops 
of Fowler’s solution, symptoms of arsenic poisoning occurred but passed 
away unrecogmsed at the time A further dose of 3 drops was then given 
to the patient The symptoms of arsenic poisoning were then so marked 
that proper treatment was given and the patient recovered ‘This seems to 
imdicate that 1/20th gram was not fatal in this case of extreme susceptibility 


It 1s obvious, therefore, that 1/100th grain of arseme conld not be expected 
to produce any symptoms of arsenic poisoning, and even the whole 25 pills 
1f reduced to powder and given at once would not cause death by arsemc 
poisoning to anybody unless that person was unusually susceptible I find 
it dificult to believe that any murderer would set out to poison, his victim 
by givimg him only 1/8th part of the dose which might ordinarily be expected 
to cause death One would expect a murderer in such a case to err on the 
other side and to give his victim an excessive dose This argument would 
apply with added force to the case of a porsoner who had the expert knowledge 
of a doctor 


Another reason for holding that this medicme could never have beer 
administered with the object of causing the death of the Kumar, is to be 
found ın the amount of Nux Vomica in the prescription Nux Vomica contams 
strychnine Strychnine poisommg ıs accompamed by dramatic symptoms 
which cannot be ignored Moreover, the symptoms occur within a very short 
tıme of the administration of the poison No body could hope to admuinister- 
strychnine to a victim im the presence of others, and in sufficient quantity 
to cause that victim’s death, and yet escape detection In the present case ıt 
1s conceded that Bibhabat: Devi could not possibly have been a party to any 
conspiracy to murder her husband, but she must have known of the adminis- 
tration of any drug to him It follows, that no conspirator could have 
intended to cause the death of Ramendra Narayan Roy by strychnine poisoning 
Yet a quantity of the pills prescribed in Ex 51 (a), sufficient to cause 
symptoms of arsenic poisoning im an ordimary human being, would be 
more likely to cause his death by strychnine poisoning 


The prescription was made up into silver coated pills It 1s impossible to 
beheve that any conspirator would attempt to admimster 25 pills to Ins 
victim at one time On the other hand, the mixture 1s SO nauseating that 
if the pills were pounded and admimstered in the form of a powder, it 1s 
almost certain that the powder would be vomited forth immediately 


For these reasons, I am convinced that this medicine could never have 


been admınıstered to Ramendra Narayan Roy with the intention, that it 
should cause his death 


e 


POSSIBLE USE AS A CLOAK 


4 
I find ıt almost equally difficult to believe that this medicine was obtained 
as a cloak for the admumstration of arsenic in some more deadly form 
The difference between cases of poisoning by a single large dose and of 
poisoning by repeated small doses must be kept in mind A poisoner setting - 
cut to cause the death of his victim by administering a single large dose 
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of arsenic, must expect either to cause the death of lus victim almost 
immediately, or to fail in his attempt When arsenic is administered in 
this way, the victim ıs almost certain to realise that he has been poisoned 
and to express his opinion to persons with whom he 1s in contact If, 
therefore, the victim comes into contact with persons who are not members 
of the conspiracy to poison him, he 1s almost certain to tell them of his 
suspicions If a doctor ıs called and sees the victim and hears of these 
suspicions, the probability 1s that the doctor will insist on a chemical 
examination of the faeces and vomited matter, to determine whether arsenic 
has been administered or not Such an examination might be expected to 
reveal arsenic ın quantities for which the prescription Ex 51 (a) would not 
account In other words, if suspicion was aroused at the time, such a 
prescription would be useless as a cloak 


If, on the other hand, no innocent outsider came in contact with the 
victim and heard his suspicions, death might be expected to occur quickly 
Among Brahmins and other caste Hindus in this country, ıt ıs the custom 
to cremate the dead body within a very short time of death There 1s no 
custom of keeping the body in the house for several days, nor is there any 
custom of burying the dead, nor 1s any medical certificate required before 
a body can be burned at the cremation ground Therefore, 1f a caste Hindu 
18 poisoned and no suspicion 1s aroused at the time, it 1s almost certain that 
the body will be cremated and all evidence of poisoning destroyed In a case 
of this kind there ıs no necessity to have such a prescription as Ex 51 (a) 
as a cloak It seems to me, therefore, that in a case of acute arsenic poisomng 
such a cloak as a prescription like Ex 51 (a) containing a minute quantity of 
arsenic, 1s ether so obviously unnecessary or so obviously useless that no 
murderer 1s likely to think of employing it 


I do not believe, therefore, that these pills were administered with the 
deliberate intention of poisoning Ramendra Narayan Roy, nor do I believe that 
they were procured as a cloak to cover the admimistration of arsenic in some 
other form 


The plaintiff’s argument in favour of arsemic poisoning is based almost 
wholly on the evidence of the expert witnesses, more particularly on the 
evidence of Dr MacGilchrist and Dr Bradley 


‘ 
- ? 


BILIARY COLIC—CAUSE AND TREATMENT 


All the doctors examined in the case agree as to the cause of biliary colic, 
though there ıs a difference of opinion as to the appropriate treatment 


Stones form in the gall bladder, which vary considerably in size If they 
are very small, they pass out with the bile and cause no great discomfort 
If, however, they are too big, they may stick ın the cystic duct or in the 
common duct ‘They are then either forced out through a duct which 1s too 
small to allow them free passage, or they recede into the gall bladder 
temporarily When the stones are being forced through the ducts, they cause 
the patient excruciating agony, which 1s known as biliary colic In some 
cases the stones may not be able to pass through the ducts at all, and they 
may cause ulceration in the ducts and surrounding tissues and escape through 
the ulcerations so caused 


To quote Dr MacGuilchrist, ‘Bilary Colic comes in paroxysms at intervals 
of 1 or 2 minutes or the second paroxysm may not come for days, or a single 
30 
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paroxysm may expel the stone and the thmg ıs finishing requiring no further 
treatment except as a precaution ” 


MEDICAL EVIDENCE 


Treatment of biliary colic may be divided into 3 stages, viz 


(1) treatment to prevent the formation of stones, or to dissolve them 
in the gall bladder, 


(ii) treatment during the interval, other than treatment for the purpose 
described in (2), and 


(11) treatment during the paroxysm 


Judging by the evidence recorded in this case, medical opinion 1s divided 
as to the treatment 
For the interval between paroxysms Dr MacGilchrist would prescribe— 


“Full diet, specially meat diet, which mcteases bile acids which have 
the power of dissolving gall stones to some extent 


And next, warm weak solution of alkalies such as sodium bicar- 
bonate or Vichy waters or Carlsbad waters 


And thirdly, exercise, abdominal massage These have the same 
effect—imcreases circulation of the juices and secretions of the 
abdominal contents 


And one must wear abdominal belts or tight clothes round the 
abdomen, and there are certain drugs that increase the secretion and 
flow of bile, such as sodium salicytate, and because of marked consti- 
pation that accompanies biliary colic, laxatives ; 


These are the chief measures to prevent the formation of gall- 
stone and the best drug 1s olive oil—large doses, 2 to 4 ounces early 
morning ın empty stomach daily I would give it, as oils are absorbed 
from the bowels as fatty acids and glycerine All fats break up mto 
these two before they are absorbed and these have power of dissolving 
the chief constituents of gall-stones There ıs no drug which has a 
direct action or can reach a gall-stone m situ, but there 1s a 
probability of fatty acids doimg so” 


And for the paroxysms, he would advise hot applications, fomentations, hot 
baths, if the patient 1s equal to them, and hypodermic injection of morplua 


Dr Bradley on the other hand deposes as follows 


“Q —What would be your prescription in a case of impacted gallstone 
during attack? 


A—The only thing you can do is to relieve the suffermg of the 
patient 


Q —What would you prescribe durmg intervals? 


A —There 1s not much treatment again I would restrict or prohibit 
eggs in the diet, would give warm saline drinks, prescribe exercise 
and massage and advise the patient to go and see a surgeon In 
other words, the treatment ıs entirely surgical, not medical ” 
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Dr Calvert clearly belongs to the school which believes that dunng 
paroxysms the only thing to do ıs to relieve the pain and that this end 1s 
most readily achieved by imyecting morplia He does not beheve m any 
treatment to prevent the formation of stones or to dissolve them in situ 
He states that in between the paroxysms, the patient ıs left with an immtable 
stomach and intestines during which gastric sedatives are recommended by 
the authorities Dr Calvert asserts that he was called in on the morning of 
May the 6th and that he treated the patient for dyspepsia, probably due to 
gall-stone Both Dr MacGrlchnst and Dr Bradley agree that the prescrip- 
tion Ex 51 ıs suitable for dyspepsia with flatulence Dr MacGuilchrist, it 15 
true, says that he would not prescribe it for a man suffering from biliary 
colic, but the context shews that he was then referring to the paroxysm and 
not to the mterval He nowhere says that this would not be a suitable 
prescription for the imterval, if the patient suffered from dyspepsia 


Dr Bradley deposes that he would not prescribe Ea 51 and 51 (c) for 
the intervals in biliary colic unless by coincidence the patient had indigestion, 
and im cross-examination he accepted the following statement in Price as 
authoritative, wz, “In biliary colic most frequently the development of gall- 
stone 1s preceded and accompanied by continuous or intermittent dyspepsia ” 


It ıs true that he also states that he would not prescribe Ex 51 and 
51 (e) for intervals ın biliary colic, because they will treat the effect and not 


the cause 
[g 


EFFECT OF EXPERT EVIDENCE 


The total effect of this expert evidence seems to me to be this 
In the intervals of biliary colic, the patent will probably suffer from 
dyspepsia Prescriptions Ex 51 and 51 (e) are swtable for dyspepsia but 
would not reach the cause of the trouble, wz, the gall-stone Though 
Dr Bradley would not have given these prescriptions, it 1s by no means 
clear that Dr MacGuilchrist would disapprove of them Dr Calvert's state- 
ment that he prescribed these medicines for dyspepsia caused by gallstones 
is, therefore, not an incredible or unreasonable statement Dr Calvert’s 
disbelief ın the efficacy of any treatment ın the interval for the purpose of 
removing the stone, 1s shared by Dr Bradley, and therefore, the absence 
of any prescription indicating such treatment 1s no indicahor that the patient 
did not suffer from biliary colic 


It 1s agreed on all sides that for the paroxysm the only treatment 1s to 
relieve the pain, preferably by injecting morphia Dr Calvert asserts that 
from the beginning he advised morphia injections but the patient obstinately 
refused to have them, because his mother had died after receiving a hypodermic 
injection and he attributed her death to the mjection 


Now it is not demed that Ramendra Narayan’s mother Bilasman: Devi 
had died after receiving such an injection All the members of the Darjeeling 
party who have deposed in this case have sworn that hypodermic injections 
were recommended by Dr Calvert and refused by Ramendra Narayan Roy 


Moreover, both in his letter dated May the 10th, 1909, and in his letter 
dated August 3rd, 1921, Dr Calvert clearly stated that Ramendra Narayan 
Roy refused to have an injection until too late I am unable to imagine 
any circumstances which could have mduced Dr Calvert falsely to assert 
in the letter Ex Z(205) the story of refusal of hypodermic injections, nor 
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can I understand why he should haye mentioned this detail in Ins letter of 
1921, of 1t was not trne ‘The letter of 1921, Ex Z(127), does not read like 
the letter of ‘a man who has been instructed what to write, and even 
Mr Chatterjee for the plamtiff ın dealing with this letter described it as 
the result of real memory 


REFUSAL OF HYPODERMIC INJECTION 


We are asked to reject the evidence regarding the refusal of hypodermic 
injection by the patient, because the witnesses give very conflicting evidence 
as to the time when ıt was recommended, and also very conflicting evidence 
as to the time when consent was ultimately obtained and the injection given 
I regard this conflict of evidence as natural Further, our attention was 
drawn to the phrase, “The mormng I was called in he felt so much better 
that he declmed the treatment I proposed” in Ex Z(205), and Mr Chatterjee 
asked us to hold that Dr Calvert meant to say that he advised hypodermic 
iyection durimg the imterval between paroxysms Dr Calvert was not asked 
to explain the meaning of this phrase It does not seem to me necessarily 
to mean that he recommended an injection during an interval, nor can I 
believe that Dr Calvert would deliberately write what he considered nonsense 
im such a letter, whatever the mmducement to write the letter might have 
been It must be remembered that when writing that letter Dr Calvert was 
not attempting to describe accurately and in detasl the course of the illness 
he was writing a difficult letter to a person whom he had never seen I am 
of opimion that the very fact that this story of the mother dying after an 
injection remained in Dr Calvert’s memory, ‘1s a strong indication that 
an injection was recommended and refused until too late 


It should be noticed that m the first prescription Ex 51, there ıs mecluded 


Tant opu, and in Ex 51 (c), a later prescription of Dr Calvert’s, there are 
opium and belladonna pills 


Dr Calvert’s description 1s to the effect that when injections were refused, 
he tried Lint opu and subsequently the opium and belladonna pills as substi- 
tutes We have been asked to hold that they could never have been prescribed as 


substitutes As to the efficacy of these alleged substitutes, Dr Bradley 
deposmg in 1935, said ‘ 


“Lint opu on Ex 51 1s a lmment I would not prescribe 1t—but 
20 or 25 years ago when I first began to practise, ıt was used for 
massaging, for rubbing into sore, painful areas and so forth, but 
experience has shewn it ıs of no use It 1s not absorbed” , 


and (Ex 51 (c) shewn)—~ 


“Q—Suppose the patient had refused hypodermic injection and he 


had pam, would it have been reasonable to prescribe this opium 
and belladonna as sedative? oe 


A—If he had ‘refused hypodermic injection, then opium and belladonna 


pills would be a good sedative to’ give—togically it would be ” 


Dr Calvert was under no illusions as to th 


e compdrative superiority 
of injections, but 1m this case he said that it was not a case of what treatment 
was necessary for the patient, but what treatment he would aecept and agree 
to at the hands of bis medical attendants 


“WATERY MOTIONS WITH BLOOD" 469 


I can find no adequate reason for rejecting Dr Calvert’s evidence 
regarding the refusal of hypodermic injections by Ramendra Narayan Roy 
until too late, and regarding the prescription of substitutes for injection 


, I hold, therefore, that there 1s clear and reliable evidence on record that 
the treatment for paroxysms in bihary colic was prescribed in thus case 


But the prescription of Dr Ashutosh Das Gupta on May 7th, viz Ex 51 (a), 
was uot appropriate mm a case of bilary colic All the doctors agree on 
this pomt If this prescription had been made by Dr Calvert, it would be 
difficult to believe that he had already diagnosed biliary colic But ıt was not 
prescribed by Dr Calvert It ıs true that Dr Ashutosh Das Gupta tried to 
suggest at one time that Dr Calvert must have prescribed this medicine, 
but he gave up the suggestion 


Dr Ashutosh Das Gupta was not a fully qualified Bachelor of Medicine 
He had no qualifications which would be recognised outside India He had 
passed out of the Dacca Medical School, but was, at the time, young and 
inexperienced It ıs agreed by all the experts that on account of the marked 
constipation that usually accompames biliary colic, laxatives are Indicated 
for the mtervals, and the evidence of the defence witnesses other than 
Dr Ashutosh Das Gupta, 1s to the effect that Ramendra Narayan Roy suffered 
from marked constipation at this time 


It would have been natural for Dr Ashutosh Das Gupta to prescribe a 
laxative Instead he prescribed a drastic purgative ‘This purgative would 
have been harmless at ordinary times ‘Though it was im fact not suited to 
the occasion, I do not think that the administration of this medicine shews 
any criminal intention’ it 1s a medicine which an inexperienced and rather 
incompetent medical student might have thought to be suitable 


“WATERY MOTIONS WITH BLOOD’—POSSIBLE EXPLANATION 


Dr MacGilchrist and Bradley have deposed that frequent watery motions 
with blood do not occur ın cases of biliary colic, and Dr Calvert agrees that 
they occur very rarely From this it 1s argued that Ramendra Narayan Roy 
could not have been suffering from bihary colic But this conclusion does 
not logically follow It may be that ın cases of biliary colic where there 
has been no interference by an incompetent physician, watery stools with 
blood will not occur But the problem we have to solve ıs whether such 
symptoms would occur in a case of biltary colic 1f the patient had been 
given the medicine of prescription Ev 51 (a) This question was not put 
directly to any doctor ‘The nearest approach to a direct question on this 
pomt was made to Dr Bradley In his deposition occur the following 
passages 


“Q—You have seen the prescriptions for mdigestion and flatulence, 
and then yon come across these two other prescriptions of his, one 
indicating severe diarrhoea and the other mdicating collapse, 
and you also have seen the prescription for relieving cramps and 
also the lmıment for application on the stomach, and you also 
have the information that Col Calvert found free fresh blood 
im the stools of the patient on the day of his collapse, putting 
all this together, how do you diagnose the case? 


A —My first impression would be cholera, but when I heard of the 
fresh blood I would rule that ont and go back to the previous 
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T 


, BHOWAL CASE 


question to which I said that something (must) have produced an 
intense congestion of the lower bowels 


Q —Suppose when this occurs to you, you are told that behind Col 


Calvert’s back the prescription Ex 51 (@) was made, would that 
help you to come to a diagnosis? 


A—I would have settled it in my mind I would think that the 


' patient had had an overdose of this (points to Ex 5! (a)) 


Q —What would you call an overdose? 


A—That would mean a long answer, because yon must take the 


prescription as a whole and not any one of the ingredients You 
have half a gram of alom, a grain of enonymim, one-third grain 
of nux vomica, these three things alone in the doses here, are 
capable of producing purging, specially ın a patient with gastric 
irritation or indigestion Normally, I would not expect anything 
serious from the amount of arsemic here—1/100th of a gram Judging 
by what we know of the patient it might prove serious ın com- 
bination with the other ingredients, but I would come to the 
conclusion that an overdose had been given by mustake, but I 
should say that this prescription as it stands, one pull three 
times a day, might itself prove serious under the circumstances 
as I visualise them, but I should imagine an overdose, when 
there were so many doctors and nurses, but I put im nurses as 
I read in Col Calvert’s evidence that there was a nurse on that 
day and she does not appear again—I should imagine some 
interference with each other I should suspect an overdose—the 
case being muddled up in some way How can it be otherwise 
when on three days you have an amazing collection of prescrip- 
tions? It 1s constantly (? certainly) not the etiquette of our profes- 


Sion to admimster a medicine to a patient behind the back of the 
consulting physician * * 4 a» j 


“Q —Are you suggesting that Col Calvert dıd not treat the case 


properly ? 


—I did suggest that ın view of lus statement that there was bright 


red blood ın stools and the collapse and death of the patient 
I think that I should add in defence of Col Calvert that he-failed 
to realise that there was any imfinence or factor in the case until 
1t was too late He was too great a physician to make a careless 
mistake He was proceeding on the assumption that it was 
bihary colhe until it was too late I don’t want to criticise a 


man hike Col Calvert Hither he made a mistake or his memory 
was at fault” i 


This evidence does suggest that the symptoms which appeared on May 
the 8th might be expected to occur 1M a case of biliary colic, sf, durmg an 
interval, the pills prescribed in Ex 51 (a) had been administered 


The doctors have one and all stated that if there 1s bleeding in the upper 
intestine, this will pass out of the rectum as a tatry black substance—for, 
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as Dr Bradley says, “the ıntestınal tract 1s 36 feet long and some digestive 
processes must have taken place on the blood passing through that, however 
rapidly ıt might pass, and therefore ıt would get black ” 


In dealing with this point, too, ıt 1s not clear that doctors have taken 
into account the drastic purgative’ Ex 51 (a) ' 


Be that as ıt may, Dr Bradley’s evidence seems to me to shew that the 
symptoms of May the 8th could occur m a case of bihary colic, if the 
patient had taken the drastic purgative prescribed by Dr Ashutosh Das Gupta 
There 1s no evidence regarding the number of these pills taken by the 
patient But we do know that he was a self-willed obstinate young man, 
and he may easily have taken more than the prescribed number 


The later prescriptions of May 8th are admittedly not prescriptions which 
may be expected in cases of biliary cohc, nor are they the recognised treat- 
ment for acute arsenic poisoning They shew merely that steps were taken 
to deal with the symptoms already mentioned 


SYMPTOMS OF ARSENIC POISONING 


Mr Chatterjee for the plaintiff laid considerable stress on the evidence 
that the symptoms of May 8th are those that occur in cases of acute arsenic 
poisoning ‘The authorities all agree that in cases of acute arsenic poisoning 
the symptoms may resemble those of cholera, but that in the former red 
blood may appear im the stools, whereas in the latter ıt will be absent In 
both cases, cramps and exhaustion may be expected to occur 


But none of the doctors were asked whether these symptoms would be 
likely to occur at the times described by the plaintzff 


In Lyon’s Medical Jurisprudence the symptoms of acute arsenic poisoning 
are described thus 


“Gastro-entenic type— 


In this country, where practically all cases of arsemical poisoning 
are due to one or other of the three slightly, if at all soluble, natural 
compounds, uz, the oxide or the sulphides, symptoms do not appear 
till from half to one hour after the ingestion of the poison ‘The oxide 
is usually more rapid ın action than the sulphides The interval before 
the appearance of the symptoms may be very short if a large dose of 
the poison has been taken, or ıf the arsenical compound has been 
treated with a substance that increases its solubility, as 1s not infre- 
quently done This practice will be referred to later 


The earhest effects following on the taking of the poison are a 
feeling of fatness, accompanied by nausea and heart-burn Shortly 
after this the mdividual begins to vomit, ejecting such food as his 
stomach may contam ‘The heart-burn rapidly develops into a burnmg 
pain in the stomach, which extends upwards to the throat The pain 
increases ın intensity, and spreads over thé abdomen and thorax, 
the shghtest pressure on the abdomen 1s resented It is at this stage 
that the medical man generally first sees the patient He will probably 
find the unfortunate tossing about on his charpoy or on the floor, 
vainly trying to find some position which will bring him relief from 
the agonizing pain, while at increasingly frequent ımtervals he reaches 
over the side of the bed to vomit, with explosive, violence, quantities 
of slimy fluid, which may already be showing spots or streaks of blood 
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The throat feels’ raw and parched, the thirst 1s uhquenchable 
The patient begs continually for water which he swallows greedily only 
to eject ıt almost instantaneously The tongue ıs coated with a thick 
white fur The vomit begins to be more mucoid ın character, and ıs 
coloured yellow or green by regurgitated bile, and 1s probably now 
more heavily flecked or streaked with blood The abdomen is distended, 
and the torment is mcreased by the superaddition of colic Purging 
soon follows, at first of the ordimary bowel contents, later of foetsd, 
feeculent, and perhaps blood-stained matters An ominous sign'1s the 
appearance of thin, watery, turbid motions, resembling the well-known 
“rice-water”’? stools of cholera Tenesmus and pam of a burmng 
character are constantly present ın arsenical poisomng The patient at 
first has control over his sphincters, he will during the earlier stages 
retire to the closet, or will ask for the bed-pan, later with increasing 
exhaustion will come loss of control and involuntary evacuations The 
urine may be suppressed, or if any ıs passed, it 1s Ingh coloured and 
albummous, and possibly contains blood Micturstion is difficult and 
painful Soon after the onset of purging the nervous symptoms become 
manifest Cramps occur particularly of the muscles of the calves 
Exhaustion from pam and the rapid draimmg away of the body fuds 
brings with it the usual signs of collapse, a feeble pulse, embarrassed 
respiration, and a subnormal temperature, accompanied by cold clammy 
‘sweat The face ıs pinched, the eyes sunken, the ‘breath cold, the 
cyanosis of the lips tells a deficient aeration of the blood, which, 
thickened by the rapid draining away of the body fluids, can no longer 
be maintained in efficient circulation by the failing heart ‘The ‘patient 
gradually but steadily sinks, fluid evacuations dribble away from the 
now mert body, feeble attempts to vomit give place to a persistent 
hiccough The mind, at first unaffected, shares m the general exhaus- 
tion, a low dehrium may supervene Respiratory and cardiac weak- 
ness become progressively more marked, twitching of the muscles, 
or even general convulsions, may usher in the end, which, however, 
in most cases takes place quietly from respiratory and cardiac failure, 
in from eighteen to twenty-four hours 


The condition 1s as a rule steadily progressive from start to 
fimsh, the procession of the Symptoms being continuous Remussions 
may, however, occur, followed by a return of the acute symptoms 


Prognosis —Such 1s the Sequence of events in a fatal case, but 
a fatal issue 1s, of course, not mevitable ‘The severity of the early 
Symptoms may subside, the vomit becomes less in quantity, the stools 
less copious, are now tinged with bile, the acute burning pain 1s 
dulled, and the urme 1s voided more freely The exhausted patient 
may fall asleep, to awaken, shaken by the storm he has weathered, 
with a still irritable stomach, which 1s unable to tolerate any but the 
blandest of foods, a tender abdomen, a sore throat, and a troublesome 
thirst Improvement 15 generally rapid, though in exceptional cases 
peripheral neuritis, with perhaps wasting of the muscles, and paralysis 
may supervene days after the subsidence of the acute condition 


_ Recovery may even take place after the patient has entered the 
state of collapse, the pulse becomes stronger, the respiration improves, 
the body temperature rises to normal or even over, a stage of reaction 


sets im, but unlike the reactionary stage of cholera, this penod 1s 
not fraught with danger 
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Signs presaging a fatal termination are the continuance of 
copious watery motions, fall of temperature, mncreasing cyanosis, and 
a failing pulse ”' 


From this description, I should not expect the pain in the chest to occur 
3 or 4 hours after the admumistration of the poison, nor should I expect the 
vomiting and ' purging to be delayed for, 8 or 10 hours I can find no 
authority for the view that liquid motions would cease to occur 8 or 10 hours 
before death, though the patient continued to pass mucus stamed with a 
httle red blood In other words, though the symptoms found on May 8th may 
each of them occur in cases of arsemic poisoning, I am not satisfied that they 
would occur ın the order and at the times alleged by the plaintiff 


DR DENHAM WHITE’S OPINION—NOT HELPFUL 
j 
Mr Chatterjee laid great stress on the evidence of Dr Denham White who 
deposed for the defendants 


Dr Denham White deposed that from Dr Calvert’s evidence alone, with- 
out considering the prescriptions, he formed the opinion that the case was not 
of enteritis, but when he took the prescriptions into consideration, ıt was his 
opinion that the illness was dysentery but that the treatment was not for that 
In view of the fact that Dr Calvert insists that he does not remember with 
any degree of accuracy what was the conrse of the illness, and that speaking 
from memory, he gives the ordinary symptoms of biliary colic, with the single 
addition that the Kumar passed motions consisting of blood-stained mucus 
with a little free blood, ıt ıs difficult to understand on what material 
Dr Denham White formed these opimons His opinion and the opinions of 
the other experts in the case are much less helpful than they might have been 
owing to the manner in which they were examimed These doctors may 
reasonably be regarded as experts ın medical matters, but they are not neces- 
sarily experts ın appraising the value of oral evidence They are competent 
to give expert opition on a given set of facts, but they are not necessarily 
competent to determine from a mass of contradictory evidence what those 
particular facts are ‘Therefore, their opimions as to the significance of the 
prescriptions made and of the symptoms that are known to have occurred 
are entitled to respect But any opinion expressed by them, based on a 
perusal of the oral evidence of a witness and without a clear statement of 
the facts which they consider to have been established, seems to me of httle 
value For this reason I find ıt difficult to attach much importance to the 
evidence of Dr Denham -White to which I have referred above 


After careful consideration of all: the medical evidence in the case, I do 
not think thete is any good reason to doubt that Dr Calvert diagnosed 
biliary colic and treated Ramendra Narayan Roy accordingly, and that the 
symptoms which occurred on May the 8th were due in part to biliary colic, and 
possibly ın part to the purgative Ex 51 (a) 


a f © 1 

Mr Chatterjee for the plaintiff drew our attention to the evidence of 
Satyendranath Banerjee regarding the change of bedroom after dusk on the 
evening of May the 7th and argued from this that Ramendra Narayan Roy 
must have been rolling about ın agony ın Ins bed on that mght From this, 
we are asked to hold that the agony and rolling which induced the conspirators 
to move Ramendra from’ his bedroom to a bed on the floor of an' adjoining 
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room must have been due to the arsemc poisomng If that were indeed the 
case, then the change must either have been made after mid-mght f it 1s to 
fit m with the plaimtiff’s version, or have been made in anticipation of the 
agony to come With a fine disregard of his client’s evidence, Mr Chatterjee 
also drew our attention to the evidence of Satyendranath Banerjee to the 
effect that the attendants went to bed that mght at about 10 pm and slept 
peacefully till morning Mr Chatterjee treated us to a vigorous denunciation 
of the heartlessness of these scoundrels who paid no attention to the screams 
„of agony of Ramendra Narayan Roy and left him unattended tll morning 
We were then asked to consider the evidence of Dr Ashutosh Das Gupta and 
hold that a messenger was sent to Dr Calvert at 4 or 5 AM to report that 
the patient was much better and to obtain the prescription Ex 51 (e) I shall 
refer to these versions when discussing the theory of conspiracy 


INCONSISTENT FINDINGS OF TRIAL JUDGE 


The learned trial judge is rather snconsistent ın his findings on this 
subject At one place ın his judgment, he indicates that nobody suggested 
that if arsenic got into Ramendra Narayan’s system on May 7th and led to 
the symptoms found on May the Sth, that arsemc must have come from the 
pills of the prescription Ex 57 (a) But later the learned judge observes 
“But so long the bare possibility that he (Qe, Dr Ashutosh Das Gupta) 
gave this ‘medicine like a quack and was frightened at the result, remains, 
I cannot find that he did it wilfully to cause death” ‘The learned tral judge 
was not satisfied that there was a conspiracy to kill, nor even a deliberate 
attempt to murder Ramendra Narayan Roy yet at the same tme the learned 
judge held that the telegrams sent during the course of the illness were 
deliberately false, that the watery stools with blood were deliberately hidden 
from Mr Calvert and thereby the latter was prevented from applying the 
proper treatment, and Dr Calvert was subsequently duced to wnite a 
letter full of falsehoods and to give a deliberately false certificate of death. 
I am unable to reconcile these findings ‘The learned counsel for the plamtıff 
who based the whole of the rest of his argument on the findings of the judge, 


ee this finding and argued that there must have been a conspiracy 
to kill, 


ALLEGED CONSPIRACY TO MURDER 


Let us, therefore, consider the possibility of there having been a deliberate 
conspiracy to murder Ramendra Narayan Roy, by, administering arsenic 
poisonmg In favour of the theory of deliberate arsenic poisoning we have 
the evidence of the plamtiff as to the admumstration of the poison I have 
shown above that I consider this evidence worthless We have further the 
symptoms of the 8th of May which are apparently consistent with a case 


of arsenic poisoning, though not, I think, inconsistent with the defence 
version ? ' 


We have further the fact that bihary colic was not mentioned in the 
telegrams, nor ın the obituary notice which appeared ın the newspaper on 
May 11th, and if the letter of Satyabhama Debi in 1917 18 considered conclusive, 
it was not believed by the family to be the cause of death ' 
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REFUTATION OF THEORY 


Against this we have the considered opmion of Dr Calvert who was an 
extremely able physician, and who had the advantage of seeing the patent 
before the serious symptoms developed and who must“have heard from the 
patient himself the symptoms which mamntfested themselves previously 
Dr Calvert’s evidence 1s confirmed by his letters and his certificate, unless 
these, are ‘deliberately false, there was a proposal to myect morphia, which 
cannot be reconciled with the plaimtiff’s version It 1s also difficult to account 
for the change of bedroom in a way to fit m with the plamtiff’s version It 
seems to me that unless Dr Calvert was knowingly writing false letters and 
giving a false certificate, the theory of conspiracy 1s untenable, and Dr Calvert 
had no reason to do so—unless of course he was bribed But the most con- 
vineing refutation of the theory 1s obtained by merely setting out the conduct 
of the conspirators step by step on the assumption that' there was a conspiracy 
Thus, we are requested to believe that Satyendranath Banerjee, Dr. Ashutosh 
Das Gupta and Mukunda Guin conspired together to murder Ramendra Narayan 
Roy by admunistering a single fatal dose of arsenic ‘They waited before 
putting their plan into effect, until Ramendra had some illness requiring the 
attendance of an outside physician of great reputation They then called in 
two doctors, viz Dr Calvert and Dr Nibaran Sen Gupta, and demonstrated 
that there was nothing much the matter with Ramendra Narayan ‘Thereafter 
they gave the poison If we are to accept the plaintiff’s times, they persuaded 
their victim to change his room for no reason apparent at the time, and in 
anticipation of the agony he was about to suffer Next morning early, at 
4-0 or 5-0 AM when the poison began to take effect, one of them ran off to 
Dr’ Calvert with the false news that the patient was feeling much better, 
im order to get a simple medicine for dyspepsia When all the well known 
symptoms of arsenic poisoning had appeared, they sent off a false telegram to 
Jaidebpur to the effect that Ramendra was feeling better and was contem- 
plating returning home ‘Thereafter they called in Dr Calvert and Dr Nibaran 
Sen to see the patient while he was still alive, and might possibly have been 
saved, and shewed these doctors some at least of the blood-stamed foeces and 
at the same time sent another telegram to Jaidebpur revealing the symptoms 
which might raise suspicion They were fortunate enough not to arouse the 
suspicions of Dr Calvert or Dr Nibaran Sen, so as soon as these doctors left 
the house at dusk’, they called in another doctor, Dr B B Sarkar, to see the 
patient Even his suspicions were not roused ‘Then next morning, they 
brought in a fourth’doctor—Dr Pran Krishna Acharyya—with a request that he 
should see the patient, but when Dr Acharyya arrived, they refused to let 
him uncover the body Not content with these persistent attempts to arouse 
Suspicion, they sent one of ther number to Dr Calvert while the facts were 
still fresh m his mind, to ask him to write a letter to Jaidebpur, full of the 
most obvious falsehoods Then two months later they wrote to a stranger 
in Darjeeling asking hım to get a false certificate of death from Dr Calvert, 
mentioning as the cause of death, a disease (biliary colic) which 1s rare in 
young "men and' Which very rately mdeed ends fatally—and this im 
spite of the fact that they had revealed in their telegram to Jaidebpur the 
symptoms of arsenic poisoning, and im spite of the fact that according to the 
finding of the trial judge (a finding which 1s based on no evidence whatever) 
they had sent information to the newspaper to the effect that the death of 
Ramendra Narayan Roy had been caused by fever accompanied by loss of blood 
and pain im the abdomen i ‘ 

Such conductus so unnatural and unreasonable that no court could readily 
believe it occurred , i 


i 1 t 


- 
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POSSIBLE MOTIVES 


In considering whether there was such a conspiracy, the possible motives 
of the conspirators deserve examination The learned counsel appearing for 
the plamtif has laid great stress on the evidence that Bibhabats Devi, wife of 
Ramendra Narayan Roy, came of a family of very limited means, and he argued 
that Bibhabati Devi’s brother Satyendranath Banerjee was so affected by 
this marriage of Ins sister to a very wealthy bridegroom, that he virtually 
abandoned his studies and spent bis days ın idle luxury as a guest of his 
brother-in-law ‘he suggestion’ was made that Satyendranath Banerjee 
became so enantoured of a life of ease and luxury that he must have planned 
to remove his brother-in-law and secure that brother-jn-law’s estate for himself, 
Letters from his mother shew that Satyendranath Banerjee spent more time 
at Jaidebpur than she approved of, and they indicate that the mother dreaded 
the effect, on a boy who had his own way in the world to make, of the 
luxury of the Bhowal family It ıs easy to exaggerate the importance of 
these letters, and to my mind they do not prove anything more than the 
natural anxiety of a mother who had her son’s real welfare at heart It may, 
however, reasonably be argued that the possibility of acquiring great wealth 
might have attracted Satyendranath Banerjee and induced hım to conspire 
to murder his brother-in-law But this motive could hardly have weighed 
with the other alleged conspirators—Dr Ashutosh Das Gupta and Mukunda 
Guin They were servants of the Bhowal Estate, they were more likely 
to benefit materially if Ramendra Narayan Roy lived to enjoy the estate than 
if the ıncome of the estate went to an absentee landlord living in Calcutta, 
No motiye for them to jom ın any conspjracy has been so much as suggested 
Presumably the theory 1s that they were won oyer to Satyendranath Banerjee’s 
views by some promise of future payment Satyendranath was then a person 
of no means, he could not make any immediate cash payment as an induce- 
ment If the conspiracy succeeded, Satyendranath Banerjee could not hope 
to obtam any money from the estate for some months Yet we are asked 
to believe that these people relied on a promise of payment in the future, 
and committed the crime from which Satyendranath Banerjee was to profit, 
while he remained safely in the background In this connection it shonld 
be observed that according to the plaintiff’s version, it was Dr Ashutosh Das 
Gupta who prescribed and admumistered the poison and who withheld the 
bloody motions from Dr Calvert’s inspection, and ıt was Mukunda Guin who 
sent the false telegrams No criminal act seems to be assigned to Satyendra- 
nath Banerjee himself If suspicion was aroused, ıt would fall on others but 
not on him It ıs also significant that no suggestion 1s made that ether 
Dr Ashutosh Das Gupta or Mukunda shewed any signs of having acquired 
wealth, nor did they apparently joi forces with Satyendranath Banerjee, 
after the party returned to Jaidebpur from Darjeeling In other, words, 
though Satyendranath Banerjee has prospered and prospersed exceedingly, 
owing to his sister’s widowhood, there 1s no reason to believe that any of the 


other persons who are supposed to have taken part im the conspiracy has 
prospered im any way 


CONCLUSION 


I am convinced that there could not have been any conspiracy to murder 
Ramendra Narayan Roy, and, therefore, that there was no reason why Dr 
Calvert should write deliberately false letters or give a false certrfivate For, these 
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reasons I hold that Dr Calvert must have diagnosed bihary cohe and must 
have treated Ramendra Narayan Ray for that complaint, and I hold further 
that the symptoms which appeared on May the 8th must have been due to 
the biliary colic, aggravated possibly by the pills of the prescription Ex 51 (a), 
and that these pills were admimistered to Ramendra Narayan Roy in all good 
faith 


PROCURING OF CERTIFICATES OF DEATH AND CREMATION 


Before leaving this question of conspiracy I should like to deal with the 
suggestion that a false certificate of death was obtained from Dr Calvert and 
false certificates of cremation were obtained from other persons, by Satyendra- 
nath Banerjee’ 


On behalf of the plaintiff ıt has been suggested that all these certificates 
were obtained, by Satyendranath Banerjee 


In view of this argument it 1s desirable to examine with some care the 
evidence shewmg how these certificates were obtained It may be stated at 
the outset that there 1s no single witness who states that Satyendranath 
Banerjee took any steps to obtain the certificates, and there ıs no document 
which shews clearly that he did so 


Ex Z(120) (a) ıs a letter from Dr Calvert to Hari Mohan Chandra and 
reads : i 


“Dear Raı Bahadur, a 
vf I 


‘Dr Pal asked me to send you this certificate on completion Kindly 
acknowledge receipt I shall be glad to receive my fees ın due course 


` 


Yours faithfully, 
, J T Calvert” 


To this letter Har. Mohan Chandra rephed 


Ex Z(120) 
‘Dear’ Sır, 


I thank, you for the Death Certificate of Kumar Ramendra Narayan Roy 
of Bhowal 


I send Rs 32/- as your fee and shall be obliged sf you will kindly send 
me a stamped receipt for the amount 


Yours respectfully, 
: 'H M C” 


i 
1 


This correspondence shews clearly that somebody from Jaidebpur com- 
muissioned Har1 Mohan ‘Chandra to obtain ‘the certificate from Dr Calvert 
There 1s, however, no letter from Jaidebpur to Har1 Mohan Chandra, and no 
direct evidence as to who commissioned him to obtain the certificate Our 
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attention was drawn to the following draft of a condolence letter which appears 
to have been sent by Hari Mohan Chandra to Ranendra Narayan Roy, the 
elder brother of Ramendra — 


Ex 2Z(126) 
“Darjeeling, 
11-5-1909 


“(My dear Raj Kumar Bahadur) 


My dear Mr Sen, 


It 1s extremely to be regretted that (your brother) Raj Kumar Ramendra 
Narayan Roy Chowdhuri of Bhowal has suddenly died I beg to offer my 
sincerest condolences to (you and) the family of the deceased and earnestly pray 
God may give (you and the family) them strength and courage enough to 
sustain (yourselves) themselves ın their cruel bereavement 


I am informed that it 1s the wish of (yourself and of) the wife of your 
much lamented deceased brother to do some work of public benefit at 
Darjeeling to commemorate the name of (your lamented brother) her deceased 
husband p 


I am just informed that Babu Mohendra Nath Banerjee has proposed to 
the wife of the deceased to give him some thousands of expenses for some 
of his purposes I beg to take the liberty of advising the eldest Kumar and 
the wife of the deceased and yourself not to give any money to Babu Mohendra 
Nath Banerjee for his purposes If the eldest Kumar and the wife of the 
deceased wish to do anything at Darjeeling to commemorate the name of the 
deceased, I should strongly advise (you and your deceased lamented brother’s 
wife) them to subscribe Rs 30,000/- for the additional building required at 
the Sanitarium 


As will be seen from the enclosed copy of the Commuttee’s Circular on the 
subject, 1f Rs 30,000/- 1s subscribed, the upper floor of the building will be 
named after (your lamented brother) the deceased Kumar and which I think 
would be the most prominent and the fittest memorial to commemorate his 
name 


I am going to call a public meeting at the Sanitarmm to express sorrow 
at the death of the Kumar 


Trusting all well with you, 
I remain, 


Yours sincerely, 
Illegible ” 


(With Ex 317) 
“To the Private Secretary to the Maharajyadhiray Bahadur of Burdwan 


“My dear Mr Chatterjee, 


You are aware that Kumar Ramendra Narayan Roy Chowdhury of Bhowal 
is dead I wish to call a public meeting at the Sanitarmm Hall to express 
sorrow I think the fittest person to preside at the meeting (struck off)” 


Particular emphasis was laid by Mr Chatterjee for the plaintiff on the 
figure of Rs 30,000/- mentioned ın this letter, as this was the sum for which 
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Ramendra Narayan’s lfe was insured Mr Chatterjee asked us to draw the 
conclusion from this letter that Satyendranath Banerjee was promising the 
amount of the insurance money to these Darjeeling residents ın return for 
their assistance in procuring false certificates 


In my opinion no such inference ıs justified In the first place, this letter 
is not evidence of any offer made by Satyendranath Banerjee It refers 
merely to gossip of which the writer had heard But, further than this, 1f 
it indicated that any proposal had been made by Satyendranath Banerjee, 
that proposal must have been made to Mohendra Nath Banerjee, the leader 
of the party opposed to Hari Mohan Chandra 


Hari Mohan Chandra was im communication with Ramendra Narayan Roy, 
not with Satyendranath Banerjee If Satyendranath Banerjee took any 
steps to obtam the certificates, we might reasonably expect that he would 
approach Mohendra Nath Banerjee and not Hari Mohan Chandra to get the 
certificates 


This draft read with letters Ex 2Z(120) (a) and Z(120) quoted above 
suggests that ıt was not Satyendranath ‘Banerjee who obtained the certi- 
ficates There 1s other material to confirm this conclusion The diary of 
Satyendranath Banerjee is silent regarding any steps taken by him at this 
time to obtain such certificates, though it refers to his other activities designed 
to safeguard hus sister’s interests At this period, Bibhabati Devi was hving | 
at Jaidebpur with her brothers-in-law and was shewing no inclination to jom 
her brother Satyendranath Banerjee had, therefore, no right to act on 
‘her behalf There was also no reason at that tıme why the estate officers 
should not take the necessary steps ın the matter 


Later Satyendranath Banerjee succeeded ın persuading: his sister to come, 
over to his side It 1s admitted that this did not occur until the 4th of 
November, 1909 


The entries ın Satyendranath Banerjee’s diary under dates November 
4th to November 5th are as follows 


“Stay at Jaidebpur—Sister wants Rs 8,000/- ın lump sum from the 
Chief Manager and also the Ife Insurance Policy and papers from Jogen 
She appoints me her agent with powers to take all kinds of papers and docu- 
ments from the Chief Manager on her behalf All important work requinng 
her signature will be postponed if I be not at Jaidebpur 


Choto Kumar comes to Dacca I stay the mht at Jaidebpur Kumar’s 
drinking orgies at might, Ketu Dr’s drunken dances” (Ex 399(25)), 


and 


“The morning at Jaidebpur—photographic enlargements at Kumar’s 
studio Sister writes to Mr C C' Guilliland, Resident Secretary of the City 
of Glassgow Iafe Insurance Co that she 1s the only legal heir of the late 
Kumar Ramendra being a childless widow, and hence entitled to the payment 
of the sum of Rs 30,000/- for which Ramendra’s life was insured Come 
to Dacca by the midday tram A letter from Sushil waiting—he writes to say 
that his father won’t lend money It 1s not his practice Burra Kumar will 
be ın a great fix Labh Chand has sent ın a Jette: of Attorney demanding 
payment of about Rs 68,000/- and odd with interest at 12 per cent withm 
7 days 


II train fare to Dacca 15 As ' 
Cooley both places 2 


(Ex 399(29) (a)) 
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A letter from the Manager of the Estate, F W Needham, to Ranendra 
Narayan Roy, dated 15th November, 1909 1s to this effect — 


“My dear Ranéndra Sahib, 


I have received a letter from the late second Kumar’s widow, saying that she 
has instructed her brother, Babu Satyendranath Banerjee, to realise the money 
due on her late husband’s Life Insurance Policy made with the City of Glasgow 
Insurance Co She ıs evidently under the umpression that the whole amount 
of the insurance money belongs to her, but this 1s not the case, as the 
premium was always paid by the Estate, and accordingly I think she is 
entitled by law only to a 1/8rd share of the same, as heir to her late husband’s 
property, after deducting the loan of Rs 10,000/- (Rupees ten thousand) with 
the interests due on same, which was given to your late brother by the 
Insurance Co on his policy and which is entered ım the list of the Bonded 
debts However, rf you and Rabindra Sahib are willing to forego your shares 
of this money in her favour, will you kindly let me have a note to this 
effect, and I will then do the needful, and apply to the Insurance Co for the 
money and will credit same to Srimati Bibhabat: Devi Choudhurant’s account, 
and she can draw the same whenever she wishes to do so All the corres- 
pondence 1s however with her, and I can take no steps until she return the 
same to me She also writes that she has made up her mind to take the 
succession certificate from the Original Side of the Hon’ble High Court I do 
not know who has given her this advice, as the certificate must be apphed 
for from the Dacca and other judges of the districts in which you have 
properties and there are none within the jurisdiction of the High Court 


Will you kindly imform her about this, and I will also write to her, on 
receiving your reply to this letter 


Yours very sincerely, 
F W NEDEM, 
15-11-1909 Chief Manager,” 
(Ex 60) 


These documents seem to me to indicate very clearly that steps had been 
taken by the estate officials in the first stance, and that the papers had 
been made over to Satyendranath Banerjee after November 4th Mr Chatterjee 
drew our attention to the fact that the certificates first obtarned were not 
accepted as sufficient by the Insurance Company and that a further certrficate 
of cremation was given by Satyendranath Banerjee and C J Cabral in January, 
{910 In this later certificate the age of Ramendra Narayan Roy was given 
as about 27 years exactly, as in Dr Calvert's certificate, thongh, 19 fact, 
Ramendra was only 25 at the tıme of his apparent death 


It has been argued that this coincidence proves that the statement of 
age in Dr Calvert's certificate must have been supphed by Satyendranath 
Banerjee It seems to me much more reasonable to Suppose that Satyendra- 
nath Banerjee was aware of the statements regarding the age of Ramendra 
m the earher certificates and accepted those Statements as correct 


The only other material on record to throw hight on this matter ıs the 
absence of any entry in the accounts filed to shew that Dr Calvert’s fee for 
the certificate was paid by the Estate ‘This single detail does not in my 
opinion justify the conclusion that Satyendranath Banerjee must have obtained 
and paid for the certificate of Dr Calvert, and the other evidence on record 
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i 
suggests that he did not do so I am, therefore, of opsmion that there 1s no 
sufficient reason for holding that the certificate granted py Dr Calvert in 
July, 1909, was granted at the instance of Satyendranath Banerjee 


i TIME OF DEATH 


. The next question to be examined is—When did the apparent death of 
Ramendra Narayan Roy take place? Was it at 11-45 pM as alleged by the 
defendants, or was ıt between 7-0 and 8-0 Pm as the plaintiff argues? 


DEFENCE EVIDENCE OF DEATH AT MIDNIGHT 


All the evidence that came into existence before the arrival of the plaintiff 
in Dacca in the year 1921 goes to show that death occurred about mdmght 
The obituary notice which appeared ın the “‘Bengalee’’ newspaper of May the 
lith, 1909, stated that “the second Kumar of Bhowal breathed his last at 
about midmght” It 1s not known who was the correspondent who sent this 
message The learned trial judge has drawn the inference that ıt was inspired 
by Satyendranath Banerjee, but the only reason for this inference 1s the fact 
that the notice supports the defence version ‘There 1s hiterally no evidence 
whatever to connect any one of the defendants with the despatch of this 
message 


Dr Calvert’s letter of condolence to the elder brother of Ramendra 
Narayan does not mention the hour of death, and indeed gives no indication 
whatever as to the time, bnt Dr Calvert’s certificate mentions the time of 
death as 11-45 pM Mr Chatterjee for the plaimtiff drew our attention to 
the sentence in the certificate which reads ‘‘The attack became acute on the 
morning of the 8th and he died the same evening”, and asked us to accept 
this as proof that death took place shortly after dusk ‘The suggestion was 
that the time of death was supplied by the person who obtained the certificate 
from Dr Calvert, and that this sentence was Dr Calvert’s contribution based 
on his own recollection The entry 11-45 pm is m Dr Calvert’s own band- 
writing The plaintiff's version is that Dr Calvert was not present at the 
time of death and did not see the body after death If so, Dr Calvert could 
not have been writing ‘evening’ in the sense in which the plaintiff wishes to 
read it, from his own knowledge It seems to me much more probable that 
Dr Calvert after giving the exact time of death so far as he knew ıt, used 
the word ‘evemmg’ carelessly in this part of the affidavit I do not think 
that any inference can justly be drawn from this affidavit m favour of death 
at dusk 

2 


The letter written by Dr Calvert ın 1921 ım answer to a letter from 
J H Isndsay mentions that “the Kumar, however, did not recover from the 
collapse and died the same might” 

The other documentary evidence of that period 1s the diary of Satyendra- 
nath Banerjee ‘The entry ın this diary was not made until several days after 
the return of the party to Jaidebpur The entry reads 


“May 8th, Saturday, 1909 


' “Kumar Ramendra expired midnight, Darjeeling, “Step Aside” 4 doctors 
attended, one his family doctor Ashu Das Gupta 2 Rai Bahadur Nibaran Ch 
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Ghosh 3 B B Sarkar, MD 4 Lt-Colonel Calvert They were all attending 
when he died His last words to me a minute before life was extinct were— 
“tell Ashu that I feel difficulty in breathing’ Bibha began to have fits The 
doctors melted away Only 2 nurses remammed, Sariff Khan was mad Sent 
Behara for Seyjomama who came at about 3 in the morming Message to 
Uttarpara and Jaidebpur Sent man to the Sanıtarıum for men to get the 
corpse removed for funeral ” 


The circumstances in which this diary was written will be considered 
hereafter, but it will suffice to remark here that no convincing explanation 
has been offered why a false entry should have been made 


JUDGE’S REASONS IN SUPPORT OF DEATH AT DUSK EXAMINED 


The learned trial judge gave six reasons for holding that Ramendra 
Narayan Roy was taken for dead at dusk The learned advocate for the 
plaintiff has based his case on those six reasons and on the direct evidence 
of a witness named Ram Sing Subha This evidence and the learned judge’s 
reasons must, therefore, be examined 


Ram Sing Subha’s evidence did not receive at the hands of the trial 
judge the critical examination it deserved ‘This witness is one of the most 
mmportent of all the witnesses examined by the plaintiff On his testimony 
the plaintiff relies for proof of a number of important facts It 1s necessary, 
therefore, to study his evidence and determine whether the witness 1s truthful 
and reliable, or whether, as the defence argue, he 1s obviously a perjured 
witness deliberately tutored to give false evidence ‘The learned judge seems 
to have accepted Ram Sing Subha as a witness of truth—though with some 
hesitation 


EVIDENCE OF RAM SING SUBHA 


To appreciate the evidence of this witness it 1s necessary to go back to 
the Defamation case instituted by Dr Ashutosh Das Gupta in 1921 It 1s 
admitted that the prosecution in that case was conducted by the Bhowal 
Estate, and that the defence was financed by the plaimtiff out of the subscrip- 
tions raised for him In that case the defence advanced a story that 
Ramendra Narayan Roy’s body was taken out for cremation at might, that 
the funeral party were driven away by a sudden storm and that Ramendra 
Narayan was rescued by sannyasis ‘They went further and adduced evidence 
to shew that one Pengumche, a Lepcha, was missing from the Darjeeling 
hospital from the might of May the 8th and thev asserted categorically that it 
was the body of this Lepcha which was burned as the body of Ramendra 
Narayan Roy on the 9th of May ‘The plaimtff was not a party to that criminal 
trial, and he cannot be held responsible for statements made or evidence 
given therein But im the year 1926, the plamtıff submitted a memonal to 
the Board of Revenue in which he accepted this Story as true, and when 
J H Lindsay was cross-examined this story was put to him as a well known 
act 


“Q—Do you know that the books of the Victoria Hospital, Darjeeling, 
and the aunt’s evidence go to show that the dead body found 
covered in the morning at “Step Aside” was that of a stout and 
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fair complexioned Lepcha, named Pengumche who was a warder 
of the said hospital? Ñ 
4—No” 

“Lhe story has smce been dropped The earned counsel for the plaintiff 
informed us blandly that! he had not ın fact given up this story, out he had 
decided not to offer evidence ın proof of ıt, because the burden of proving 
whence the substituted body was obtained, did not he upon bis chent A 
more unconvincing explanation could scarcely be ımagıned ‘The great diffi- 
culty of obtaiming a dead body to substitute ım, place of the missing body has 
been one of the’ main obstacles in the way of the plaintiff’s success It ıs 
simply imeredible that the plamt:ff should' have withheld evidence shewing 
how the substituted body was obtaimed, if that evidence would bear inspection 
The only! reasonable inference, ın my opinion, 1s that the evidence offered im 
the Defamation case would' not bear inspection im the light of subsequent 
Investigation into the matter , 


Ram Sing Subha was the agent employed by the plamtıff to obtain the 
witnesses who deposed to the story of Pengumche ın the Defamation case 
This fact alone would go a long way to shake his credit t 


The witness was cross-examined regarding his previous activities, and 
he flatly denied haying made any efforts to procure witnesses, but when 
confronted with his own letters and telegrams, had to admit that he acted 
as tadbirkar ' 


There can be little doubt that this witness procured false evidence in 
the Defamation case, and then falsely denied having done so 


A DELIBERATE LIAR 
His evidence in the present case seems to me to bear clear indications 
that the witness 1s a deliberate lar An attempt was made in the lower court 
to prove that Bibhabat: Devi was not allowed to attend her husband during 
his last illness, and that except for allowing her a last look at the dead body 
at about 9-0 PM when ıt was being taken out for cremation, she was kept 
locked 1n her own bedroom 


Ram Smg Subha was imduced to support this story His deposition 
runs 


“I was going every day for 10 or 12 days when one day I did not find 
the second Kumar Sala Babu said that he was ill and could not be 
seen I went next day That day also I did not meet the Kumar 
as Sala Babu said he was 111 I asked him what the illness was Sala 
Babu said it was hill dysentery Next day I went to Bannockburee 
Garden—I had to go to that every Saturday I was there till 2-30 
or 3pm After that I went to the races at Lebong Parade Ground 
I was there a little over an hour and a half Then I came home 
I took my meal Some 2 hours after I came home I heard cries and 
a row at the “Step Aside” I went to the “Step Aside” It was then 
7 or 7-30 PM I heard the crying going on—I got ın and went upstairs 
I went to a small bed-room towards the chowrasta I found the second 
Kumar lymg on a mattress spread on the matting on the floor I 
found him dead and people said he was dead The body was wholly 
covered, head to foot, by a white cloth In the room I found Dr B B 
Sarkar, Dr Ashutosh and Sala Babu They were seated on something 
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spread on the floor I was there for some 8 to 10 minutes TI 
exchanged no conversations with these three persons there They 
were seated quiet I had heard below when coming upstairs that the 
Kumar had died ‘The third room fiom tke room ın which the Kumar 
lay was a room with glazed doors I could see the Ram through the 
doors lying on an tron cot there, and ciymg aloud—very aloud The 
room m which the Ram was I found locked up from outside I saw 
the lock”, 


but im cross-examimnation he deposed 


“In the room, marked A Ram lay locked up as I said The door lock 
was locked, there was no padlock I did not see if the key had 
been turned, but the door was shut ” 


It 1s clear that he had no reason whatever for saying that the room was 
locked, and it seems to me equally clear that this was another piece'of false 
evidence deliberately given 


But the most striking part of this witness’s evidence deals with the 
story of the abortive evening cremation He tries to, suggest that he was 
informed of the disappearance of the dead body from the burning ghat on 
the night of the 8th of May Thus he deposes 


“I returned home I went to bed I was feeling very sad After I had 
gone off to sleep, a Nepali boy servant of the Kumar woke me up 
The servant’s name I remember It was Sree Lal There was no 
clock in my room when I was awakened The boy said that there 
was some golmal, and asked me to come (Question objected) I did 
not go I did not and said that I could not go as I was tired and 
never mind what was happening I do not know if Sree Lal is hving 

I did not met Sree Lal next day I mean I saw him next day 
in the kutm but had no speech then with me 10 or 12 days later, 
I asked him why he had gone to call me ” 
It appears that im the Defamation case, he had been much more definite in 


his statements and had fixed the hour at which he had béen 1o0used by his 
servant 7 


His cross-examination ın this case reads 


2 


“Q —Did you say m the Defamation case that the Nepalı servant called 
you 3 or 3% hours after? 
A —I was asleep and do not know how long after he came, but I might 
have said so 


Q—About 3 or 3% hours after a Nepah servant of the Kumar went 
to me, woke me up and told me something’—did you say this 
in the Defamation case? 


4—I might have said so, but I don’t remember how long after he 
came” 


The absurdity of his story ıs seen from a further statement ın hs examina- 
tion-1n-chiuef l 


“15 or 16 days after the cremation I described arose a rumour 


Q —What was the rumour? (Objected to Allowed for a purpose) 


A —That the second Kumar could not be cremated at might owing to 
rain and storm ” 
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This witness admittedly went to “Step Aside” on the motning of May 
the 9th, and made arrangements for a cot to be supplied, for carrying the 
corpse to the cremation ground Yet he asked no questions regarding the 
previous night's cremation ' 


The whole story 1s too silly to merit serious consideration I am satisfied 
that this witness 1s wholly unworthy of credit, that ke gave false evidence 
and was coached in the false evidence he was “to give 


Mr Chatterjee advanced two arguments in favour of believing this witness 
As I have stated above, this witness procured the cot for the morning crema- 
tion, though Satyendranath Banerjee denied that he ‘did so We are asked 
to hold that because the witness told the truth in one unmportant detail, 
he must have told the truth throughout This 1s'a very unconvincing argu- 
ment The second argument urged in favour of the witness 1s that he was 
the first witness to mention the fact that Dr B B Sarkar saw Ramendra 
Narayan Roy durmg his illness 


` t, ù 


VISIT OF DR B B SARKAR : 


‘This visit of Dr B B Sarkar ıs one of the incidents which has given rise 
to a good deal of argument It 1s admitted now that Dr B B Sarkar came 
to the house for the first time between 6-0 PM and 7-0 PM on the 8th of 
May and saw Ramendra Narayan Roy He seems to have examined the 
patient, felt his pulse, taken his temperature, etc, but he did not prescribe 
any treatment The defence version of the visit is that Satyendranath 
Banerjee had gone ont about dusk that day and had met Ins uncle Suryya- 
nara Satyendranath had explamed to Suryyanarain how ill Ramendra 
Narayan Roy was and that Dr Calvert and Dr Nibaran Sen were in attendance 
Suryyanarain was himself ın poor health and was being treated by Dr B B 
Sarkar, so he advised Satyendranath to consult Dr B B Sarkar Satyendra- 
nath yielded and Suryyanatain brought in Dr Sarkar Naturally as Dr 
Calvert was ın charge, Dr Sarkar did not prescribe any treatment 


The plamtiff’s version is that Dr Calvert and Dr Nibaran Sen had 
recognised that Ramendra Narayan Roy was dying and that nothing could 
be done to save him, so they had left him to his fate But Bibhabat: Devi 
(though locked in her room and not permitted to see her husband at this 
stage) had driven Satyendranath Banerjee out to find another doctor, and 
Satyendranath had brought m Dr B B Sarkar Their further case ıs that 
Ramendra Narayan died just after Dr Sarkar’s arrival, and tlus fact explains 
the absence of any treatment by this doctor They allege that ıt was Di B B 
Sarkar who pronounced Ramendra Narayan Roy to be dead 


For the plaintiff, 1t has been argued that the defence witnesses tried to 
suppress all knowledge of Dr B B Sarkar’s visit, and that as Ram Sing 
Subha was the first witness to refer to ıt, he must be a truthful witness The 
argument carries no weight with me It 1s obvious that the contents of the 
diary of Satyendranath Banerjee were known to the plaintiff’s advisers from 
the very begmning of the case That diary refers to the fact that Dr B B 
Sarkar attended Ramendra Narayan Roy ‘Therefore this fact was well known 
to the plaintiff’s advisers It ıs further obvious that the visit of Dr B B 
Sarkar had no special significance, 1f the defence version is true It was 
natural for the defence witnesses to omit any reference to it, if they remem- 
dered ıt ıt would not be surprising if they had forgotten the visit: . 
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None of the eatly witnesses for the defence were cross-examined about 
the visit, and the plamtiff’s version of the visit was not put to them They 
did not deny the visit, they merely omitted to refer to ıt Not a single 
defence witness—so far as I am aware—demied the visit when it was put 
clearly to lum 

As the plamt:ff’s advisers knew of Dr B B Sarkar’s visit from Satyendra- 
nath Banerjee’s diary, ıt was easy to instruct Ram Sing Subha to depose about 
it The mere fact that Ram Sing Subha was cross-examined about the visit 
does not indicate that the visit was disputed, ıt merely indicates that the 
witness’s truthfulness was questioned ‘That 1s the less surprising when it 1s 
considered that even on this topic the witness’s evidence 18 obviously untrue 
Thus he tries to make out that Dr B B Sarkar was one of the physicians who 
treated the patient throughout As his evidence ım cross-examination shews — 


“Q —Did you know then which doctors were treating the Kumar, during 
Thursday, Friday and Saturday? 


A—Nibaran Sen and Dr B B Sarkar 
To Court—This I heard but did not see 
I heard ıt from seryants I can’t name them ” 


This ıs nobody’s case and ıt ıs difficult to regard this as a bona fide mistake 
This witness was the agent for the owner of “Step Aside” and resided near 
that house he was the person who attended the needs of the tenants on 
behalf of his master He was likely to attend on the morning of the crema- 
tion to render assistance The mere fact that the witness did take part in 
the morning cremation and did depose truly about some unimportant details 
18 no reason for overlooking the obvious lies he has told regarding other 
details I regard the witness as one whose testimony on contentious matters 
carries no weight whatever 


OTHER REASONS COURSE OF ILLNESS 


His reasons for believing that Ramendra Narayan Roy died between 7 


and 8 PM have been given by the learned trial judge at pages 355 to 365 
of his judgment 


The first reason given 1s that the course of illness points to death as near 

In my opinion the reason is quite unsatisfactory and inconclusive It 1s 

impossible to say with any certainty at what time the various symptoms 

upon which the learned trial judge dwelt actually occurred ‘There can be 

no doubt that there was collapse of the patient, that lus body did get cold 

and that the body was rubbed with ginger powder before dusk ‘The learned 

trial judge held that the evidence established that collapse occurred about 

mid-day I am not convinced by his reasoning, but st is not necessary, in my 

opinion, to decide whether collapse did or did not occur at that,time What 

18 more important 1s the fact that no doctor has been asked to give atl 

opinion whether death, even assuming the hours of the symptoms recorded, 

was likely to occur or not, or was more hkely to have occurred at dusk than 
at midnight It seems to me that nobody would hazard an opinion that 
because the patient began to get cold at a certain time death was more likely 
to have happened, say, within two hours than after six hours It 15 true that 
we have no reason for holding from the symptoms alone that death could not 
have occurred at dusk, but we have also no reason for holding that death at 
‘dusk was more probable than death at md-mght All the witnesses who were 
present in the house have asserted on oath that death took place at mid-night- 
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In the year 1921 Col Calvert wrote his letter Ex Z(127), ın reply to the 
letter of J H Landsay Mr Chatterjee arguing on behalf of the plamtff 
has contended that this letter shows. honest memory and has further contended 
that 1t proves that Col Calvert was not present at the death of Ramendra 
Narayan Roy, and he has argued further that Dr Calvert must have left the 
patient about dusk after giving up all hopes of the patient’s recovery ‘The 
last but one sentence im that letter reads “On my last visit lus Bengalee 
medical practitioner was present, and arrangements made for the late Col 
Macrae, IMS, the IGCH, Bengal, to see him in consultation in the 
morning Col Macrae had been Civil Surgeon at Dacca and knew the family” 
This letter seems to me to indicate that Dr Calvert at all events did not 
anticipate that Ramendra Narayan Roy would die before the following morning 
If, as the plamtıff’s party contend, Calvert left about dusk and did not see 
the patient again, he must have left expecting to see him on the following 
morning I am of opimion that the evidence on record with regard to the 
progress of the illness does not indicate that death at dusk was more probable 
than death at mid-night 


NO REPLY TO BARA KUMAR’S TELEGRAM 


The second reason given by the learned trial judge ıs that no telegram 
was sent from Darjeeling in reply to the telegram of Ranendra Narayan Roy 
which was despatched from Jaidebpur at 3-10 Pm standard and which was 
in these words ‘‘Very anxious Wire condition very often ‘Treat with best 
medical help Wire immediately present condition” It 1s argued that this’ 
telegram must have been delivered ın Darjeeling at about 6 PM and that if 
Ramendra Narayan lived for any length of time after 6 PM, an answer stating 
his condition at that tıme would have been sent In my opinion, the argument 
1s inconclusive We do not know at what time the telegram was received, 
whether ıt was received in time for an answer to be sent that night, or 
whether ıt was received at such a late hour that the party ım Darjeeling 
considered it desirable to wait until the morning before replying It seems 
to me impossible to argue from the fact that no answer was sent to this 
telegram that death must have occurred before mid-night 


INFERENCE FROM DR B B SARKAR’S VISIT 


The third reason advanced by the learned trial judge 1s ın connection with 
the visit of Dr B B Sarkar to “Step Aside” on the might of the 8th of May 
It has been argued on behalf of the plaimtiff that Dr Calvert and Dr Nibaran 
Sen had given up the case as hopeless and had left for home somewhere about 
sunset, and that thereafter presumably on pressure from Bıbhabatı Devi 
Satyendranath Banerjee had been sent out ım search of another doctor Satyen 
has deposed that he went out about dusk on that evening and that by chance 
he met his uncle Suryyanaram near'the Chowrasta just before dusk and had 
a conversation with Suryyanaram about Ramendra’s condition He states 
further that ıt was his uncle who brought Dr B B Sarkar to the house, but 
he demes that ıt was he who asked Suryyanarain to bring a doctor The 
question put to him was “I am putting ıt to yon that you asked Suryyanatain 
Babu to bring a doctor because you knew that neither Dr Calvert nor Nibaran’ 
Sen was at the “Step Aside’’?” It has been argued that Dr Calvert’s evidence 
shows that he (Dr Calvert) was not at ‘Step Aside”? when Dr B B Sarkar 
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was called m In the mterrogatories for the examination of Dr Calvert 
question 14 reads ‘Did you know Rai Bahadur Nibaran Chandra Sen, 
Assistant Surgeon of Darjeeling m 1909? If so, did he attend the Kumar 
dunng his last illness in Darjeeling?”, and the answer to that was, “Yes He 
did” Question 15 reads “Do you remember 1f any other physician attended 
the Kumar during his last illness? If so, can you name any?” ‘Lhe answers 
are “I remember the Kumar had his own private medical attendant who 
was present during his illness I can’t remember his name”, and in cross- 
examination he stated ‘He had his own physician with him and Dr Nibaran 
Chandra Sen of the Victoria Hospital” From this evidence it 1s argued that 
Dr Sarkar must have come to the house at a time when Dr Calvert was 
not present 


The evidence of the witnesses ıs conflicting Bibhabati deposed ‘When 
Suryyanarain came with the doctor, Drs Calvert and Nibaran were in the 
“Step Aside” I believe I have direct knowledge of that im the sense that 
they were coming and seemg the Kumar every now and then, and that was 
not possible unless they were in the house” Again, in answer to the question, 
“I put it to you that you cannot deny on oath that when this doctor came 
Drs Calvert and Nibaran were not in the house?”, she answered, “I say they 
were in the house” 


She was asked, “Can you swear they were ?”, and she answered, “I did not 
see them seated in the house, but they were coming in so frequently that they 
must haye been in the house” 


Dr Ashutosh Das Gupta deposed as follows “Dr Sarkar came at dusk 
or a httle after dusk He came at about 8PM Col Calvert was there when 
Dr Sarkar came Dr Nibaran Sen was also present then When Dr Sarkar 
called, Dr Calvert and Nibaran Sen were in the room in which the Kumar 
was or in the next room I can’t say who called Dr Sarkar I heard after- 
wards, 1 or 2 years ago, who had called them I do not remember from whom 
I heard it at Dacca or Jaidebpur I can’t say whether I heard it a year ago 
or two years ago I knew who had brought him Dr B B Sarkar exanuned 
the Kumar with his stethoscope and felt his pulse When he did S0,\ 
Dr Nibaran and Dr Calvert and I were present” 


It has been argued with some force that a jumor doctor like Dr B B 
Sarkar could not possibly have examined the patient ın the presence of or 
to the knowledge of a doctor of the Standing of Dr Calvert Dr Calvert was 
one of the leading physicians in the Province Dr Sarkar was an ordinary 
doctor with little or no practice It seems to me, therefore, that st 1s unlikely 
that Dr Sarkar examimed the patient im the presence of Dr Calvert, and 
I think further that the evidence of the witnesses taken as a whole indicates 
that they have no clear recollection whether in fact Dr Calvert was present 
when Dr Sarkar examined the patient It is an admitted fact that Dr Sarkar 
did not prescribe for the patient, nor did he interfere in any way with the 
treatment I am not satisfied that ıt is impossible for Suryyanarain to have 
brought in his own doctor and for that doctor to have examined the patient 
and given an opinion to the relatives regarding his condition, even though the 
case was in charge of Dr Calvert I think this may have been done at a 
time when Dr Calvert was not in the room, but it does not follow that it 
was done at a time when Dr Calvert had given up the case Dr Calvert 
may have been in another room, it may be that this visit occurred after 
Dr Calvert had gone home for hus dinner and before he returned after dinner 
It 1s ampossible m my op:mon to attach very great amportance to the state- 
ment of the witnesses regarding the exact time when each event happened 
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I do not think, therefore, that the visit of Dr Sarkar establishes that 
Dr Calvert and Dr Nibaran had given up the case as hopeless Mr Chatterjee 
drew our attention to the evidence of Bibhabati Devi regarding the result of 
Dr Sarkar’s examination The evidence is as follows ‘This doctor after 
examiming the Kumar said, did he not, that the Kumar had gone past all 
hope?” The answer was, “He did not say that in my presence” The next 
question put was, “Did you not cry loudly at or a little after dusk?” The 
answer was, “No When my mama talked to me after the doctor had examined 
the Kumar, tears came into my eyes, but I did not cry aloud” ‘The learned 
counsel for the plaintiff has argued that this evidence of Bibhabat: shows that 
Dr Sarkar announced to her that her husband was already dead and that she 
burst into tears This interpretation seems to me wholly unjustifiable 


The diary of Dr B B Sarkar, Ex Z(215), was produced by his widow 
Dr B B Sarkar 1s dead and was not available as a witness Under the head 
of Sth of May there 1s an entry, “Kumar of Bhowal some hours” ‘This entry 
does not indicate that he was present at the death of Ramendra Narayan Roy 


TEÍEGRAM OF DEATH , 


The fourth reason given by the learned trial judge for his conclusion as 
to the time of death 1s based on the fact that the telegram sent from Darjeeling 
to Jaidebpur announcing the death of Ramendra Narayan Roy has not been 
produced by the defendants There can be no doubt that a telegram was sent, 
and Satyen’s diary contains an entry under date 8th of May to the effect that 
messages were sent to Uttarpara and Jaidebpur From the fact that this entry 
is under the date 8th of May the learned counsel for the plaintiff has argued 
that the telegram to Jaidebpur must have been sent before mid-night on the 
Sth This argument is singularly unconvincing The first entry under this 
date reads ‘‘Kumar Ramendra expired midnight” The sentence preceding 
that regarding the messages to Uttarpara and Jaidebpur reads ‘‘Sent Behara 
for Seyomama who came at about 3 in the morning” This diary was not 
written until at least ten days or a fortnight after the 8th of May It seems 
to me quite impossible to draw any inference as to the time when this 
telegram was sent from the entry in the diary In his evidence Satyendra- 
nath Banerjee states that he did not see at any time the telegram sent from 
Darjeeling announcing the second Kumar’s death He admitted that the 
phrase ‘messages to Uttarpara and Jaidebpur’ in his diary meant telegrdphic 
messages were sent, but he added that he could not say who actually wrote 
the messages The evidence of the other members of the Darjeeling party 
ıs equally unsatisfactory The evidence of Birendra Chandra Banerjee in the 
Sripur case was that after the death on the might of death Dr Calvert sent a 
telegram to Jaidebpur reporting the death of the second Kumar In iis 
evidence in this court he deposed “I do not know whether Dr Calvert sent 
a telegram to Jaidebpur that night I do not know whether any telegram was 
sent that night Dr Calvert was requested to send a telegram in my presence, 
and because of this request I believe a telegram was sent’? Dr Ashutosh Das 
Gupta in his evidence was asked “Is ıt true Dr Calvert did not send any 
telegram to Jaidebpur?”, and he answered, “I do not remember his sending 
any” From this evidence 1t appears that either the witnesses or the 
Darjeeling party have no clear recollection regarding the sending of the 
telegram, or else they are deliberately suppressing mformatıon on the pomt 


The telegram was delivered at Jaidebpur on the morning of the 9th of 
May It appears that after receipt of the telegram of the 8th of May Ramendra 
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Narayan’s younger brother Rabindra Narayan Roy had decided to go to 
Darjeeling to attend on his brother He had set out from the Rajbari in 
tme to catch the 8-30 ax tram from Jaidebpur station As he and his party 
were approaching the station, a peon dehvered to them a telegram atinouncing 
the death ‘Thereupon Rabindra Narayan and his party returned weeping 
There can be no doubt whatever that the telegram announcing the death 
was delivered at Jaidebpur between 8 and 8-30 m the morning of the 9th. 
That telegram has not been produced The defendants have offered an 
explanation for the non-production of the telegram They state that the 
telegram is no longer im their possession or at all events cannot be traced 


DEFENCE EXPLANATION FOR NON-PRODUCTION 


It appears that on the 5th of December, 1916, Saraju Bala Devi, widow 
of the eldest of the three brothers, wrote a letter to F W Needham, 
Manager, under the Court of Wards, at Jaidebpur as follows “Sır, my 
husband’s papers are lymg im a box or two in Private Secretary’s office, my 
servant Tana will point out the boxes to you, the papers are required for 
the allocation purposes I have to request you will kindly deliver the same 
to my servant Tana The papers have no connection with your Estate 
management, but they are Accounts, Vouchers, Receipts, Bills, Memos, so 
forth, what are required for allocation purposes You can keep a list of the 
papers 1f you like Yours faithfully, Sarajubala Devi” (Ex 370) On this 
F W Needham passed an order directing that the Private Secretary would 
make a list of the papers Thereafter on the 10th of December, 1916, the 
Private Secretary Jogendra Nath Banerjee wrote to Saraju Bala Devi stating 
that he would have the list and papers despatched as early as possible This 
letter ıs Ex 372 It appears that the letters were not despatched until 18th 
April, 1917, for we have a letter of that date from F W Needham to Saraju 
Bala Devi which reads ‘Dear Madam, with reference to your No 660, dated 
5-12-16, I have the honour to send by railway parcel all private letters etc of 
the late eldest Kumar that were found in a box ın Private Secretary's office, 
keeping a list thereof ın my office as requested 1n your letter under reference. 
The railway receipt together with a copy of the list 1s enclosed Please 
acknowledge receipt and oblige I remain, Yours faithfully, F W Needham, 
Manager”? (Ex 65) The defendants did not produce in court a copy of the 
list retamed by F W Needham It appears that the list sent to Saraju Bala 
Devi was produced ın court during the examination of the witness Ashutosh 
Das Gupta, but was returned to her through oversight Neither the original 
nor the copy was thereafter produced im the lower court, and the lower court 
was, therefore, not m a position to state whether that list contained any 
reference to the telegram The other telegrams sent from Jaidebpur durmg 
the illness were admittedly made over to Saraju Bala Deyı We directed the 
Court of Wards and Saraju Bala Devi to produce their copies of this list, and 
ultimately the list which was sent to Saraju Bala Devi was produced ın court 
before us That list has been examined and we find that there is nothing 


in the list to indicate that the telegram of death was, in fact, sent to Saraju 
Bala Devi 


After the appearance of the plamtiff in Dacca in the year 1921 J H. 
Inndsay, Collector of Dacca, wrote to Saraju Bala Devi a letter (Ex 55) 10 
these terms’ “Dear Madam, Kindly let me have m original for perusal, all 
the letters and telegrams ın connection with the illness, death and cremation 
of the late second Kumar of Bhowal which passed between the first Kumar 
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of Bhowal and the persons’ who went with the second Kumar io Dat jeeling. 
I am told that they are im your custody Yours sincerely, J H Landsay, 
Collector, Dacca ” In answer to this letter Saraju Bala Devi forwarded to 
J H Lnndsay all letters and telegrams received by her, and when she deposed 
m this sut on commission she filed a list of the telegrams which she had 
sent to J H Iandsay That lst ıs Ex 260 It contains all the telegrams to 
which reference has already been made in this judgment It seems, there- 
fore, that the telegram announcmg the death was not sent to Saraju Bala 
Devi 1n 1916 No reason why it should have been withheld at that time has 
been advanced, and I can only assume that it was not sent because ıt was 
not found among the papers of Ranendra Narayan Roy A reasonable inference 
from this correspondence would be that the telegram had been lost or muslaid 
before April, 1927 ý 


The learned counsel for the plamtıff, however, has drawn our attention 
to the evidence of Sarada Prasanna Ghosh who was examined on com- 
mission 11 this case Sarada Prasanna Ghosh was Wards Deputy Collector 
at Dacca from 1923 to 1925 The papers im the Collectorate connected 
with the appearance of the present plamtiff and his claim to pe Ramendra 
Narayan Roy were ın charge of this gentleman He deposed that he as 
Wards Deputy Collector read the telegram about the death of the second 
Kumar coming to the eldest Kumar from Darjeeling But this 1s the transla- 
tion of his evidence which appears in the paper book “I, es Wards Deputy 
Collector, went through the telegram about the death of the second Kumar 
coming to the eldest Kumar from Darjeeling’? Mr Chanudhur for the 
defendants has argued that the correct translation of Ins evidence is that 
he had read as Wards Deputy Collector the fact that a telegram announcing 
the death of the second Kumar had been despatched from Darjeeling T 
hesitate to say that this translation ıs not a possible translation of the state- 
ment of the witness, but 1t seems to me more likely that the translation given 
in the paper book 1s correct and that the witness stated’ that he had actually 
seen the telegram That telegram is not forthcoming, and the inference has 
been drawn by the learned trial judge that that telegram has been withheld 
and has been withheld because its contents would not support the defendants’ 
case 


ORAL EVIDENCE AS TO CONTENTS 


The other circumstances, however, have convinced me that this mference 
1s tot justified Both parties have given oral evidence as to the contents of 
the telegram For the defendants Phan: Bhusan Banetjee, a distant relative 
of Rabindra Narayan Roy, deposed that he remembered the contents of the 
telegram and that ıt read ‘Heart rends to witle Kumar expired last md- 
mght” For the plamtiff Satı Nath Banerjee deposed as follows “Next 
morning at about 8, Chhoto Kumar and I set out for the station to catch the 
9 o’clock tram When we were in the cast of the Post Office a man banded 
a telegram to Chhoto Kumar (Chhoto Kumar tore the cover open and asked 


cad fs catty (see what ıt writes) Isawit Iread “Mejo (01' Mejo Kumar ,— 
I don’t remember whether Mejo or Mejo Kumar) expired this evening’ This 


I distinctly remember I said to Chhoto Kumar 44 cta gry cite (Ail is over) ” 
In order to understand how the telegram came to be delivered at 


Jaidebpur between 8 and 8-30 Am we called for the Post Office Guide’ of the 
year 1909, and the same was produced m' court That Guide shows that 
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ordinarily Darjeeling Post Office was open for the receipt and despatch of 
telegrams from 7 hours to 21 hours on week days, from 8 hours to 10 hours 
and from 16 hours to 18 hours on Sundays whereas the Darjeeling Railway 
Telegraph Office was open for the receipt and despatch of telegrams from 6-30 
hours to 21 hours both on week days and Sundays ‘The Jaidebpur Post Office 
was open for the receipt and despatch of telegrams from 7 hours to 9 hours 
and from 12 hours to 17 hours on week days and from 8 hours to 9 hours and 
16 hours to 17 hours on Sundays whereas Jaidebpur Railway Telegraph 
Office was open for the receipt and despatch of telegrams for 24 hours every 
dav, week day or Sunday Under the rules ın force at the time ordinary 
telegrams could be received at the various offices during the hours mentioned 
above Express telegrams could be received at any time for despatch, though 
if they were received after hours a late fee was required But telegrams were’ 
only received after hours ıf the terminal office was open or its attention could 
be gained It was further provided in the rules that telegrams could not be 
received after hours at Railway Telegraph Offices even though late fees were 
offered, and that telegrams were not despatched to Railway Telegraph Offices 
after those offices were closed It ıs obvious, therefore, that if a telegram 
was sent from Darjeeling on the 8th of May, ıt conld have been sent before 
9PM either from the Post Office or from the Railway Telegraph Office, but 
1t could not have been despatched from either of those offices to the Jaidebpur 
Post Office on that might It would have to be despatched io the Jaidebpur 
Railway Telegraph Office If the telegram was despatched on the morning 
of the 9th of May which was a Sunday, ıt could have been despatched in the 
crdinary way from the Darjeeling Head Office after 8 Amt or before that hour 
on payment of a late fee, or from the Darjeelmg Railway Telegraph Office 
after 6-30 aM Jaidebpur Railway Telegraph Office was oper for the receipt 
and despatch of telegrams, day and mght, and it was the duty of the officer 
on duty at the telegraph office to deliver a telegram received by him as soon 
as possible \ 


HOUR OF RECEIPT AT JAIDEBPUR 


In this connection 1t 1s interesting to read the evidence of one Niranjan 
Roy who deposed on behalf of the plaintiff im this case This witness js a 
Railway servant and deposes that he was a Signaller at Jaidebpur Railway 
Telegraph Office on the 9th of May, 1909 His evidence reads as follows 
“I have no recollection but perhaps a telegram announcing death of Kumar 
came that mght I could say definitely sf I am shown a copy of that Such 
recollection as I have I am speaking from, as there was, I remember, a 
golmal (row) at the station that the Kumar was dead I would be generally 
at the station even when off duty as my basha was quite close” In cross- 
examination the witness stated ‘The golmal over second Kumar I spoke to 
was at about 9-30 or 10 PM It was a golmal among the staff No ontsiders 
would theń be present at that hour” ‘The question was put to him, “Did 
you send for information at the Rajbarı””? Answer was “No” ‘The sugges- 
tion was that the telegram announcing death was received at the Railway 
Telegraph Office at abgut 9-30 or 10 pm on the night of the 8th of May In 
Te-examnation a question was put to the same witness as follows “If a 
message had come, can you (sic) and if 1t was not sent to the Palace, can 
you explain why? (Objected to Allowed)”, to which he answered, ‘Possibly, 
not to upset the Rajbar1 ‘There was no train at mght for anybody going to 
Darjeeling ‘The earliest train would be about 8 o'clock next morning” The 
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learned trial judge has accepted the evidence of this witness as truthful 
evidence and has come to the conclusion that the telegram was received 
between 9-30 and 10 pm and was withheld by the station staff in order that 
the family might not be upset that might ‘To my mind, this story ıs too 
fanciful I cannot believe that a telegram received before 10 PM would be 
withheld by the Telegraph Office ın order that the family of the recipient 
should not be upset The Telegraph Rules require that a telegram received 
at the Railway Station should be immediately despatched by a messenger 
The position of the Bhowal family at Jaidebpur was such that it is certain 
that these instructions would be strictly followed in their case, and that there 
would be no neglect or delay in the delivery of important telegrams addressed 
to them I am satisfied that the evidence of this witness 1s false evidence, 
and I am satisfied that the telegram must have been delivered immediately 
after ıt was received, and that, therefore, the telegram was not received in 
Jadebpur until 8 AM at the earliest It 1s the case for the plaintiff that the 
telegram was received at the Railway Telegraph Office The defendants have 
not made a definite case whether 1t was received at the Railway Telegraph 
Office or at the Postal Telegraph Office It 1s irue that one witness states 
that the telegram was delivered by a postal peon, but ıt seems to me that 
this 1s a detail which he could not possibly remember and on which no 
reliance could be placed The fact that the telegram was received at 8 AM 
or within a few munntes thereafter suggests that ıt must have been received 
at the Jaidebpur Railway Telegraph Office, most of the other telegrams sent 
from Darjeeling to Jaidebpur during the course of the illness were sent from 
the Railway Telegraph office at Darjeeling to the Railway Telegraph Office 
at Jaidebpur, and ın view of the fact that the Railway Telegraph Office at 
Darjeeling was open at 6-30, whereas the other telegraph office was not 
open till 8 AM, ıt seems at least highly probable that the telegram announc- 
ing death was despatched from the Railway Telegraph Office at Darjeeling 
somewhere about 6-30 am In view of the rules contamed m the Post and 
Telegraph Guide, the telegram could not have been despatched from the 
Darjeeling Postal Telegraph Office after hours if ıt was despatched to the 
Jaidebpur Railway Telegraph Office, ıt could not have, been despatched after 
hours 1f ıt was sent from the Darjeeling Railway Telegraph Office Therefore, 
it seems to me that no telegram could have been sent on the mght of May 
the 8th to arrive at Jaidebpur Railway Telegraph Office at 8 amt on Sunday, 
May the 9th In other words, the telegram announcing death must have been 
sent some time in the morning of May the 9th If that 1s so, the telegram 
could not have read “Mejo expired this evening”, if he had expired on the 
previous day Moreover, if the telegram was not sent unti] the morning of 
May the 9th, ıt was not sent until, according to the plawmtff, a substitute 
body had been obtained and a sham funeral decided upon and until after 
the conspirators had decided: to assert falsely that the death was at midnight 
These circumstances seem to me to indicate beyond all possible doubt that 
the telegram announcing death was sent on the morning of Mav the 9th 
and could not have supported the plaintiff’s case I hold, therefore, that the 
evidence regarding the telegram of death far from supporting the plaintiff's 
case'supports the case put forward by the defendants 


NO COOKING AT ‘STEP ASIDE’ THAT NIGHT 


Another reason advanced by the learned trial judge for holding that death 
occurred at dusk was that one of the witnesses asserted that no cooking took 
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place that evemmng at “Step Aside” It 1s contended thar ıt was because 
Ramendra Narayan Roy had apparently died that no cooking took place, 
The evidence whether there was cooking or not 1s most conflicting Some 
witnesses say there was cooking, some sav there was not It seems to me 
impossible after this lapse of time for witnesses to remember such a detail 
Whether ın view of the serious condition of Ramendra Narayan Roy after 
sunset people delayed taking their meals until a late hour, and then owing 
to his death did not dine at all, or whether owing to their anxiety no meals 
were prepared are details which it 1s impossible now to determine I am 
unable to decide from the evidence adduced whether or not there was any 
cooking in “Step Aside” that might 


EVIDENCE OF PROF S N MAITRA ” 


The most important evidence on which the learned trial judge thas rehed 
am order to come to bis finding regarding death at dusk 1s the evidence 
of Mr S N Maitra, a member of the Indian Educational Service, who deposed 
im this case on behalf of the plaintiff Mr S N Maitra was staying in 
Darjeeling durmg the summer vacation of 1909 He was staying in Lewis 
Jubilee Sanitarium from the third week in Apmi to the third week in June 
He deposed that before 8 pa one might he got news of the death of the 
Kumar of Bhowal His evidence ıs so 1mportant that ıt ought to be quoted 
m full “Jn 1909 I went to Darjeeling during summer vacation I went to 
Darjeeling during the long vacation—from 3rd week in April to 3rd week in 
June In May, 1909, I was at Darjeeling I stayed at Lewis Jubilee Sam- 
tanum I was there with my wife In May, 1909, I do 1emember receiving 
news of the death of the Kumar of Bhowal I got this news in the evening 
-It must have been before I had taken my dinner ‘That 1s, ıt must have been 
before eight I was in the Common Room of the Nripendra Narain Hall 
of the Sanitarum There were several friends there I distinctly remember 
that there was a group attached to the National College One of them was 
Radha Kamal or Radha Kumud, who 1s now Professor at Lucknow—the elder 
of the two brothers, Radha Kamal and Radha Kumud Babu Haran Chandra 
Chakladar was also there There was another man whose face I remember 
There was probably one Nibaran Mukherjee, but of him I am not sure I am 
also absolutely sure of the National College group, but there was also a young 
man who was a Zamindar of North Bengal and another of East Bengal We 
were seated in the Common Room when news was brought to us that some 
Kumar of Bhowal had just died, and the man who brought the news presum- 
ably made a request for men to carry the dead body to the burning ghat 
Of the request I am absolutely sure I did not go to the cremation ground 
I did not go and possibly because I was told that the burning ground was 
a long way down a steep hillside and there was no knowing when I was gomg 


to come back and my wife was there I felt an impulse to go with the 
party gomg, but did not ” 


Mr Matra was a man of culture, of position and acknowledged probity 
His love of truth and the care he took to make sure that he always spoke 
the truth are well known The learned counsel on both sides entertained us 
with anecdotes illustrating the care that Mr Maitra always took to ensure 
that his statements were truthful and accurate There can be no possible doubt 
that this witness gave evidence which he believed to be strictly true But 
in order to determine whether his evidence can be relied upon, other circum- 
stances connected with 1t must be referred to On the following Sunday, that 
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is to sav, on the 16th of May, 1909, a public meeting was held at the hall 
of the Lewis Jubilee Sanitarium to express sorrow at the sudden death of 
Raj Kumar Ramendra Narayan Roy of Bhowal That meeting was attended 
by Mr S N Matra Mr S N Martra was a gentleman in great demand 
as a vocalist at public meetings, and on that occasion Mr S N Martra was 
persuaded to sing After having sung one song he was cheered and encored 
Mr Matra was at first reluctant to simg the second song, but his reluctance 
was overcome ‘The reason for his 1eluctance and the manner in which it 
was overcome appears from the evidence of Hiralal Roy, another witness 
examined on behalf of the plaintiff This witness deposed as follows “I 
remember the condolence meeting Professor Maitra was there and Dr 
Mukherjee was there and perhaps Mr Rakshit also At this meeting Professor 
Maitra sang 


“9 —What was the effect of that? (Objected to Allowed) 


A —There was a request for more songs—by claps and by words also 
And he sang one or two more songs Dr Matra did not straight- 
way agree to sing i 


Q—Why? (Objected to Allowed) 
A —Because he had conscious (conscientious) objections 
To Court—This he did not say at the meeting 


How were his conscientious objections got over? (Obyected to 
Allowed) 


It was suggested that the’Raj family might contribute some- 
thing to the Sanitarmm Mr Maitra’s objection was that he did 
not know the Kumar and that Kumar did not bear good 
reputation ” 


A FREAK OF MEMORY 


It 1s interesting to note that though Mr Martra deposed that he remembers 
a man coming with the news of the death of Ramendra Narayan Roy, he 
had completely forgotten the condolence meeting on the following Sunday 
He had completely forgotten the fact that he had sung at the meeting In 
fact, he said, “My mind ıs a blank with regard to this meeting, yes, perfect 
blank unaided by the minutes, but I recollect that I did attend some meetings ” 
Mr Maztra, as I have stated before, was a man of culture and a resident of 
Calcutta, interested in intellectual subjects, : whereas Ramendra Narayan Roy 
was a man of Eastern Bengal, a man who shunned society, judging from 
Mr Chatterjee’s description, he was an unlettered oaf who spent his days 
with stable boys and his mghts with harlots It 1s obvious that there could 
have been no community of interest between him and Mr S N Mantra It 
appears from the evidence that the latter made no note about this particular 
tcident, that he had no interest ın Ramendra Narayan Roy before the 
incident, that he had no reason to suppose that anything strange happened 
im connection with the reported death of Ramendra Narayan Roy, and that 
he had no reason to think of this incident again, until many years later It 
was a matter im which he was not im the least interested The same witness 
was questioned whether he remembered the time of the day or the circum- 
stances under which the deaths of people in whom he was personallv interested 
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were reported to him, and he said frankly that he did not remember It 1s 
obvions, therefore, that the nature of the news given to him was not such 
that he was bound to remember It ıs obvious that he was not particularly 
interested ın the person of Ramendra Narayan Roy that he should remember 
the news, and it 1s obvious that he had no reason to think of this incident 
for many years after It has been assumed im the course of the arguments 
that yhen a witness of undoubted honesty deposes regarding past events his 
evidence must necessarily be accurate It is assumed in the argument that 
a person of Mr Maitra’s acknowledged probity would state that he did not 
remember an incident, 1f, in fact, he did not remember it accurately But this 
seems to me contrary to every da} experience It frequently happens that 
people of undoubted honesty, when attempting to reconstruct sncidents from 
the distant past, reconstruct them quite wrongly, and often describe incidents 
of which they have no knowledge or describe incidents of which they haye 
knowledge ın a manner quite the opposite of the truth It 1s obvious that it 
was a curious freak of memory that made Mr Matra remember this particular 
madent at all, and it does not seem to me to follow necessarily that his 
memory 1s reliable 


OTHER WITNESSES OF MAITRA GROUP 


Three other witnesses deposed in support of Mr Martra They are 
Dr Radha Kumud Mukherjee, Hiralal Roy and Nagendra Rakshit 
Mr. Maitra was examined on the 8th of June, 1934 The next member of this 
group was not examined until the 22nd of August in that year ‘That witness 
was Radha Kumud Mukherjee His evidence as to the circumstances under 
which he deposed and how he came to remember the incident 1s interesting 
He deposed that a month before he was examined he understood that he 
would have to depose, but he apprehended trouble when he read in the 
“Statesman” Principal Maitra’s evidence, and again, he stated that he carefully 
noted that evidence on account of its possibilities for him ‘The reading of 
that evidence refreshed his memory on this particular point He added that 
he took no imterest in the Kumar of Bhowal either before or after the incident 
It appears further that after Mr S N Martra deposed and before Dr Radha 
Kumud Mukherjee and Hiralal Roy deposed, the two latter gentlemen met 
together and discussed the evidence they were about to give It 15 
clear from the evidence of Radha Kumud Mukherjee that he learnt 
the details of the condolence meeting m his discussion with Hiralal 
Roy. The evidence of these gentlemen is not, therefore, ın my opinion, 
independent evidence Their memories were refreshed by a perusal, as stated 
by Radha Kumud Mukherjee, of the evidence given by Mr. S N Martra 
Mr S N. Maitra’s reputation of strict truthfulness was such that these 
witnesses wonld naturally accept his statement without question I do not 
regard the evidence of these witnesses as adding any value to the evidence of 
Mr S N Maitra Their evidence is a testimony to their confidence in 
Mr S N Maitra’s truthfulness and adds nothing to the value of his evidence. 


HONEST BUT MISTAKEN 
As I stated before, there can be no doubt that the evidence of Mr S N 


Maitra and these other gentlemen has been honestly given, It was easy for them 
to make a mistake, and in my view, the fact that the incident which they 
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described was one ın which they were not personally imterested, makes ıt alf 
the more probable that they were mistaken ın their recollection It happens 
that there are cogent reasons for holding that these witnesses have made a 
mistake S. N Matra deposed that Haran Chandra Chakladar was one of 
the group of persons present at the Sanitarium when this news was given 
Haran Chandra Chakladar 1s a witness as honest and as respectable as any 
of those ın the Martra group, and he does not support their evidence He has 
deposed on behalf of the defence and has deposed to the fact that he attended 
the morning cremation He said nothing whatever about any person giving 
information of the death of Ramendra Narayan Roy as early as 8 Pm on 
the mght of the 8th May Furthermore, when Haran Chandra Chakladar 
deposed he stated that he shared a room at the Samitarium with Radha Kumud 
Mukherjee Haran Chandra Chakladar deposed on commission ın March, 1931 
Radha Kumud Mukherjee was examined ım court ın 1934 and he did not 
contradict the statement Hiralal Roy, another member of the Martra group, 
admitted too that Haran Chandra Chakladar was one of their party and 
admutted further that Haran Chandra Chakladar went to the cremation of 
Ramendra Narayan Roy, and that he, the witness, knew this fact m May 
or June, 1909 It 1s perfectly obvious, therefore, that 1f anything extraordinary 
had happened, ıt must have been known to Haran Chandra Chakladar and 
also to these members of the Maitra group Yet none of these gentlemen 
heard of anythmg extraordinary in connection with the death of Ramendra 
Narayan Roy None of them heard of an abortive attempt at cremation on 
the night of the 9th None of them heard of the disappearance of the body 
from the cremation ground, and none of them heard that a second cremation 
procession was necessary In fact, so far as they were aware, there was 
nothing unusual in the death and cremation of Ramendra Narayan Roy If 
their evidence 1s accurate, they must have heard of the evening cremation 
procession and its failure, and of the morning cremation procession ‘The fact 
that they did not do so seems to me to indicate very clearly that they were 
mustaken ın their present recollection 


JUDGE’S WRONG METHOD OF APPROACH 


In dealing with this matter the learned trial judge has argued that in 
view of the evidence of these witnesses and in view also of certain other 
circumstances, the ,apparent death of Ramendra Narayan Roy must have 
occurred at about dusk on May the 8th and, therefore, there must have been 
an evening cremation In my opinion, this 1s not the best method of 
approaching the problem These gentlemen were not interested in Ramendra 
Narayan Roy ‘They did not go to his cremation They did not do anything 
as a result of the message which they said they had heard There was no 
conduct of ther own which they might reasonably remember, and they 
had no reason whatever to keep m mind this particular incident These 
gentlemen, for the most part, forgot the only part that they themselves took, 
namely, their attendance at the condolence meeting, and ın the case of S N 
Martra, the fact that he sang thereat A cremation 1s a public affair, that of 
a wealthy man who certainly behaved as an independent prince and, therefore, 
a person of great consequence would necessarily be accompamied by con- 
siderable display When the morning cremation took place, there was 
admittedly considerable display Armed orderlies went at the head of the 
procession with arms reversed, crowds collected and the body was taken to 
the cremation ground with cries of ‘laribol’, ‘haribo, and coms were 
scattered In other words, every attempt was made to attract attention, and 
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we might naturally expect that there would be the same publicity at the 
time of the evening cremation Such being the case, one might reasonably 
expect convincig evidence of the fact that an evening cremation took place 
We have every reason to expect the evidence of persons who saw that crema- 
tion and of persons who took part therein In my opimon, the argument 
should, therefore, be on these lines If an evening cremation 1s proved to 
have taken place, ıt must follow that the evidence of S N Martra and his 
‘companions is not only honest but accurate If, on the other hand, it 1s shown 
that no evemmg procession took place, it must follow that the evidence of 
these gentlemen ıs imcorrect Because xf there was no evening cremation, 
there was no reason for the fabrication of false evidence as to the time of 
‘death, and consequently, no reason for refusing to accept the time given in 
the obituary notice of May the 10th, the time mentioned in Satyendranath 
Banerjee’s diary written up sometime during May, 1909, or the time given 
in Dr Calvert’s certificate of death given ın the month of July, 1909 As 
will appear later in this judgment, I am satisfied that there was, in fact, 
mo evening cremation, and consequently, I am convinced that the evidence 
of S N Matra and his compamons, honest though it 1s, 1s maccurate 


KALIDAS PAL’S EVIDENCE 


_ In this connection the learned trial judge has referred to the evidence 
of Kalidas Pal and Madhusudan Mukherjee The evidence of Kalidas Pal 
1s amteresting Kalidas Pal deposed on commission for the “plaintiff ım 
August, 1931 He stated that he was residing at the old Cutchery Building ım 
May, 1909 and that at about 9 or half past mime one might men on behalf 
of Ramendra Narayan Roy came and gave the death report and asked for 
Brahmins to carry the body to the cremation ground He adds that neither 
he nor his friends were willmg to go, and further, that all of his friends 
stated, “it 1s absolutely impossible to go to the cremation ground at that hour 
of mght Please come to-morrow” The witness proceeded to say that he did 
not go on the following day, but that his friends all went on the followmg 
day It 1s obvious from his evidence that when the news was given to them 
it was too late to go to the cremation at might, that they contemplated that 
the cremation would be in the morning and that the friends of this witness 
all went to the morning cremation Yet neither he nor his friends had any 
reason to believe apparently that there was an attempt at cremation on 
the evening of May the 8th It seems to me clear that the witness must 
have been mistaken as to the time when the information was given to him 


MADHUSUDAN MUKHERJEE 


- As regards the evidence of Madhusudan Mukherjee I am of opimon that 
no relance can be placed upon it This witness deposed that he was hving 
„at Bhutia Busti Villa at Darjeeling at that time and that with him in the 
Villa weie residing Anukul Chatterjee and others ‘The witness states that 
just a little after dusk he received the news that Ramendra Narayan Roy 
was dead and his friend Anuknl Chatterjee went out at 7 or 7-30 pm  Anukul 
returned sometime during the night, perhaps midnight, or in the early hours 
of the morning, drenched from head to foot The suggestion 1s that Anukul 
had accompanied the evening cremation procession and had been caught in 


the ram The witness had no conversation with Anukul Chatterjee after he 
returned : 
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In the first place, 1t seems to me extraordinary that anybody who had 
attended a cremation procession and had been driven away from the cremation 
by storm and rain and had returned to the cremation ground when the rain 
was over to find that the dead body was missing, should then return home 
and not take the trouble to narrate to his friends and relatives the details 
about this unusual and extraordinary occurrence In the case of this witness 
we have another reason for not accepting his evidence It appears that in 
July, 1921, shortly after the present plamtiff had appeared and claimed to 
be Ramendra Narayan Roy, a Sub-Deputy Magistrate came to the witness 
and questioned him about the events ın Darjeeling The witness admits 
that he was questioned and his statement was taken Unfortunately, the 
actual statement given by the witness was not available The defence produced 
what purported to be a copy of that statement Naturally, the witness was not 
in a position to say whether that copy was, in fact, his statement or not 
But the following question was put to him “Did you say ‘Probably before 
noon the procession started I don’t remember, but one of my friends Anukul 
Chatterjee since deceased who joined the procession came back to our house 
probably at dusk or just before dusk’?’? Answer “I don’t remember I am 
not prepared to deny ıt” It seems to me that if the recollection of the 
witness ıs correct, he must be ın a position to say definitely whether ın 1921 
he gave to the Sub-Deputy Magistrate a story so completely at variance with 
the story now given It seems to me that the witness 1s afraid of denying 
the original statement made before a Sub-Deputy Magistrate After careful 
consideration of the whole of his evidence ıt seems to me that this witness 1s 
not a witness of truth These are the only witnesses upon whose evidence the 
learned trial judge has relied for this part of his finding 


ABSENCE OF PRESCRIPTION FROM DUSK TO MIDNIGHT 


In dealing generally with the question of death at dusk the learned trial 
judge has referred more than once to the fact that no prescription appears to 
have been made by the doctors between the hours of dusk and 11-45 PM, 
and he seems to have argued that because there was no prescription, the 
patient must have been apparently dead I must confess that I am unable 
to understand this line of argument It 1s perfectly clear from the evidence 
on record what were the symptoms and what was the condition of 
Ramendra Narayan Roy in the half a dozen hours preceding his death A 
number of medical witnesses have been examined by both parties in this 
case It has not been suggested by a single doctor, so far as I am aware, 
that any medicine should have been prescribed to deal with those symptoms 
which was not in fact prescribed It has not been suggested that any prescrip- 
tion other than those made might reasonably have been made to meet with the 
conditions which the doctors had to face The fact, therefore, that no new 
prescriptions were made after dusk does not imdicate that the patient must 
have been dead All the materials which the doctors required in dealing 
with the case were already at their disposal 


ALLEGED EVENING CREMATION 


We are led, therefore, to consider the evidence regarding the alleged 
evening cremation The case made out on behalf of the plamtiff 1s to tins 
effect Ramendra Narayan Roy was taken for dead at about 7 PM At once 
people were sent to the shops to procure materials necessary for cremation 
These materials, fuel, ghee, sandal wood ete , were sent to the new cremation 
ground Thereafter, messages were sent to the Lewis Jubilee Sanitarium, to 
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the old Cutchery Building, to Bhutia Bust: Villa and to other places where 
Bengalee gentlemen were residing 10 Darjeeling, calling for assistance in 
carrying the body to the cremation ground At the same time .nformation 
was sent to Mahendra Nath Banerjee, the Government Pleader of Darjeehng, 
and as a result, his wife Kasiswari Devi went to “Step Aside” at 8 or 9 PM 
to comfort Bibhabati 


PLAINTIFF'S VERSION 


At about 9 pM Buibhabati, according to the plaintiff's version, was allowed 
a last look at her husband’s body and the body was then carried off ın proces- 
sion to the cremation ground We are not concerned at present with the 
toute taken from “Step Aside” to the Cart Road But from the Cart Road 
the way les down Ferndale Road, Conservancy Road, then Victoria Road 
and at last the old Sudhir Kumar Road down to the old cremation ground 
Judging from the map of Darjeeling which has been made an exhibit in the 
case, 2(350), the old cremation ground is situated about five hundred feet 
below the level of Cart Road The old Sudhir Kumar: Road was a narrow 
difficult road with no buildings on either side at that time, and the old crema- 
tion ground was merely a small level area on the steep hnllside, far distant 
from any residence In the year 1907 a new cremation ground had been opened 
which was situated still further down The approach at that time was by 
the old Sudhir Kumar: Road, passing the old cremation ground and thence 
by a narrow path to a place about two hundred yards distant from the old 
cremation ground and about fifty feet lower down the hill At the new crema- 
tion ground there was a building and an appropriate structure on which a 
funeral pyre could be built The old cremation ground had been officially 
abandoned, but ıt 1s not clear that people had ceased completely to use ıt by 
the year 1909 On either side of the pathway between the old ani the new 
cremation grounds was situated the vegetable garden of Mr Morgenstern, 
and his house and some of the buildings were situated at some distance above 
the old cremation ground It 1s not clear from the evidence of the plaintiff’s 
witnesses whether a little rain had begun to fall before the party reached the 
cremation ground or whether ıt was still fine up to that stage The case 1s that 
the party halted at the old cremation ground and commenced to look for a site 
where they could take the dead body The body had been placed upon a 
khat covered with a sheet, and the sheet had been tied to the khat to prevent 
the body shpping as the party came down thé hill The khai with the body 
still on ıt and the sheet still tied, was placed on the ground, while the funeral 
party decided on the exact site of the funeral pyie At this critical moment 
the storm burst and rain came down im torrents All the members of the 
party fled and took shelter in distant places The storm continued for some 
cousiderable time, and not until the sky had cleared and the rain had ceased 
did the funeral party return to the cremation gtound They then discovered 
that the sheet had been untied and the body removed from the khat and taken 
away They immediately searched m all directions for the body but without 


success The party finally gave up the search and started back towards 
“Step Aside” 


It 1s the plaimtsff’s case that between the time of the abandonment of 
the search, and 5 or 6 o'clock m the morning some other body was procured 
bv Satyendranath Banerjee and his companions, and this othe: dead body 
was carried back to “Step Aside” and kept there in a room downstairs until 
morning, and this dead body was carried m procession in the day time of 
May the 9th, was taken to the new cremation ground and there burnt to ashes. 
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' STORY HOW FAR PROBABLE 


Before discussing the evidence offered in proof of the evening cremation 
ıt seems to me desirable that the story itself be examined with a view to 
decide how far ıt can be regarded as a reasonable and probable story It 
should be remembered that the new cremation ground had been in use 
since 1907, that 1s to say, for two years from before this imcident The old one 
had been officially abandoned, but there 1s evidence to show that it had been 
used on occasions after 1907 and possibly up to 1909 There was a shed at 
the new cremation ground, but there was no shed at the old cremation ground 
According to the evidence on record, the funeral requisites—fuel, ghee, etc ,— 
had been sent to the new cremation ground and not to the cld one The 
shed at the new ground was nearer to the old ground than any other place 
in which shelter from the rain could be had It has been argued on behalf 
of the plaintiff that the road between the two cremation grounds had not 
been made and was virtually impassable There 1s evidence to show that a hill 
stream or jhora ran between the two grounds, and there 1s some evidence on 
the side of the plaintiff to show that in gomg from one cremation ground to 
the other one had to get down into this jhora It has been argued before us 
that this pathway was perfectly impassable at mght At the time when we 
visited Datjeeling there was nothing to indicate that the jhora constituted 
an obstruction and there was then no difficulty ın passing from the old crema- 
tion ground to the mew one It may easily be that the road was not in as good 
a condition in 1909 as ıt was when we visited But the fact remaims that the 
new cremation ground had been in regular use since 1907 The only approach 
to the new cremation ground was by the road past the old cremation ground 
‘The new cremation ground was 1n fact used for the morning cremation on May 
the 9th, 1909, and there 1s evidence of one witness for the plaintiff that a rick- 
shaw was taken to the new cremation ground on the morning of May the 9th 
From these circumstances it 1s obyious that the road to the new cremation 
ground, though possibly difficult, was by no means impassable even at mght 
It might be reasonably argued that a cremation party taking a dead body 
at night would have stopped at the first convenient place and carried out the 
task of burning the body, particularly 1f the night was fine and the requisites 
for cremation were available at that spot It ıs, however, difficult to under- 
stand how such a party could choose the old cremation ground with its lack 
of shelter and lack of ordinary facilities when the weather was threatening, 
1f indeed rain had not actually fallen It ıs all the more extraordinary when 
it 1s, remembered that the funeral requisites had been sent (according to 
the evidence) to the new cremation ground The funeral party consisted, 
to some extent, of residents of Darjeeling who were famihar with the two 
cremation grounds and who knew the way to both It ıs obvious that if 
the party arrived at the old cremation ground and found none of the materials 
for cremation at hand, the question would at once arise whether these 
materials had been sent to the new ground and somebody would be sent to 
that ground undoubtedly If that had been done, it ıs surely obvious that 
the party would have then continued their way to the new ground and carried 
out the cremation at that place In the circumstances it 1s difficult to under- 
stand why the cremation party should have halted at the old cremation 
ground as alleged and spent some tame there looking round for a convenient 
site on which to burn.the body without anv materials for the purning It 
might of course be argued that this was merely foolishness on their part, 
and that when people are faced with sudden emergency they do often behave 
foolishly, and, therefore, this conduct though foolish is not so impossible 
as to discredit their story 
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But there are much greater difficulties im the way of acceptance 
of the plaintiff's account of this might’s happenings The latter part 
of the story is much less casy of acceptance than the earlier part An 
essential part of this story is that after the funeral party discovered that 
the dead body was missing and could not be found on search, they set out 
to produce from some unknown place another dead body and carried it all 
the way up the hill back to ‘Step Aside’? and placed ıt in a downstairs room 
in that house ım order that ıt might be taken out again in procession on the 
following day The only motive suggested for this extraordimary conduct 
1s that the persons who had taken out the body on the mght of Mav the 
8th and who had to abandon the body of Ramendra Narayan Roy became 
so apprehensive that they would be censured for their conduct on their 
return to Jaidebpur that they decided to do something to avoid scandal and 
to avoid rebuke Even if it be granted that such a motive was likely to 
mfluence the persons who took part m this occurrence, the alleged conduct 
seems to me the Jeast satisfactory way of achieving thar end They might 
easily have returned to “Step Aside” and simply stated that they had burnt 
the body, though they had not done anything of the sort If it can possibly be 
argued that the people of Jaidebpur would not hear any gossip from Darjeeling 
or would not hear of the rumours current in Daryecling, such a story was 
hkely to obtain credence ın Jaidebpur On the other hand, sf the people in 
Jaidebpur were likely to hear the rumours curient in Darjecling, no possible 
conduct on the part of the funeral party could serve to prevent the people 
in Jaidebpur learning about an abortive attempt at cremation and the abandon- 
ment of the dead body A second method by which they might attempt to 
avoid criticism and censure was to burn the empty Ahat and to report that 
they had im fact burnt the body It 1s interesting to note that the story was 
actually put forward at one time in a pamphlet pubhshed by the supporters 
of the plaintiff ın June, 1921 ‘The pamphlet 1s entitled “Bhowler Katha O 
Nabin Sannyası”, and ın it we find the statement, “When the ram and storm 
ceased they on coming back to the cremation ground could not find the dead 
body of the Kumar any more ‘Thereafter it 1$ Said they went away setting 
the empty pyre on fire” If, however, these people felt that the burning 
of an empty khat was not sufficient and that ıt was essential to burn a body, 
ae oe pared it is difficult to understand why they should not 
saetah put SA . is a a nR that might and burn it at once No 
taking the body back to "Sten Annie the body back to “Step Aside” By 

y o ‘Step Aside” they were advertising the fact that the 
first attempt at cremation was unsuccessful They were running the risk of 
discovery, because it may be safely assumed that the people who did not 


displayed all the ordinary signs of grief It 1s obvious tt 

taken back to “Step Aside”, some explanation for this a E 
would have to be offered to her, and the rsk would have to be run of her 
insisting upon seeng agam the dead body of her husband Apart from 
Bıbhabatı, the other members of the household at “Step Aside” might qute 
easily have desired to look again on the face of their dead master Such being 
the case, the nsks in taking the dead body back to “Step Aside” were 
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enormous and no useful purpose would be served thereby It 1s conceded 
that there ıs strong superstition in this country against taking a body back 
into the house from which ıt has once been taken out for the purpose of 
cremation It seems to me, therefore, that the motive for taking a substituted 
dead body back to “Step Aside” 1s most unconvincing 


ALMOST AN IMPOSSIBILITY 


Furthermore, ıt is to be considered what opportunity these persons 
had to decide on such a scheme The earliest hour at which the dead body 
of Ramendra Narayan Roy could have been taken out from “Step Aside” for 
cremation on the night of the 8th May was 9 PM It 1s the definite case of 
the plaintiff’s party that Bibhabat: was allowed a last look at her husband’s 
dead body at about 9 pm on that night The way from “Step Aside” to 
the cremation ground was long and difficult It would have taken at least 
an hour and probably much longer The party could not possibly have 
reached the cremation ground before 10 or 10-30 pm at the earliest Some 
time must have elapsed at the cremation ground before they fled The 
evidence with regard to this incident and with regard to the rescue indicates 
that the storm which dispersed the funeral party lasted for some considerable 
time The evidence further shows that these people took shelter at some 
considerable distance from the cremation ground It ıs obvious, therefore, 
that the funeral party could not have returned to the cremation ground after 
the storm was over much before midmight ‘Then drenched and miserable, 
these unfortunate people searched on the hillside for the missing body It 
1s obvious that if they were so horrified at their own conduct ın abandoning 
the dead body that they were prepared to coritemplate such a serious crime 
as to procure a dead body of some other person or to disinter a body from 
some grave, they would not abandon the search for Ramendra Narayan 
Roy’s body until they had done their best to discover 1t Such being the 
case, ıt must have been 1 aM or later before there could be any occasion 
for them to consider what they were to do in view of the fact that ther 
search for the body was unavailing What could have induced these persons 
at that hour of the night to ımagıne that they could get another dead body 
to substitute ın the place of the one they had lost? They were strangers 
an the locality, and there 1s no reason to suppose that they knew where the 
burial ground was situated Dead bodies do not lie about in public places 
and are not ordinarily available on demand How could these people imagine 
at that hour of the might that they could at once procure another dead body? 
and whence could the dead body be obtained? If the dead body was one 
which was still ın the house of hus relatives, ıt could not be 1magined that 
the relatives would abandon the body or allow it to be taken without opposition. 
If they took a body under such circumstances, the fact would immediately be 
made known and the object of taking ıt would be defeated Is ıt concetvable 
that these persons would know where the graveyard was to be found? or 
that they could defile themselves by handling a corpse which they had 
disinterred from a grave merely for the purpose of avoiding censure and 
rebuke on their return to Jaidebpur? It seems to me that the whole story 
bristles with improbabilities, and the story 1s so nearly ımpossıble that ıt could 
not be believed except on absolutely unimpeachable evidence 


' 
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ALLEGED RAIN AND SIORM 


It ıs obvious from the plaimtiff’s account that one of the most important 
questions 1n this case ıs whether or not there was any rain at the cremation 
ground on the might of May the 8th It happens that Darjeeling 1s rather 
unusually well provided with centres at which there are ram gauges and at 
which records are kept At St Paul’s School which is sitnated about three 
quarters of a mule to the south east of the old cremation ground, there was 
a rain gauge from which the figures for the Government records were taken 
At St Josephs’ College which is situated about 134 miles to the north of the 
old cremation ground was another rain gauge which was read by one of the 
Fathers ın that College who was a student of Meteorology and Who kept 
records of the rainfall In addition, 1ecords were kept at the Municipal Office 
which 15 about half a mile distant from the cremation ground in a direction 
to the north and east therefrom A fourth record was kept at the Lloyd 
Botanical Gardens which was in a north-easterly direction from the old crema- 
tion ground It happens also that Dr B B Sarkar whose diar: has been 
proved ın this case made a note each day in the diary regarding the weather 
Dr B B Sarkar lived in a house on Cart Road almost due east of the 
cremation ground 


GOVERNMENT WEATHER REPORTS 


The materals available from all these sources do show what was 
the weather at Darjeeling on May the 8th and the days before 
and after At that time Darjeeling was included m Bihar for the purpose of 
the Government weather report As appears from Ex Z(329), the Govern- 
ment weather report for the 24 hours ending 8 AM on Saturday May the 8th 
shows that in “Bengal—Practically there 1s no cloud Mean temperature 1s 
im excess and the humidity—rather variable Bihai—The sky 1s practically 
free from cloud Dax temperatures are in large excess (Bhagalpur maximum 
110 degrees) The air is much drier than usual at most stations”, and under 
the head General appears the phrase, “There has been practically no rain 
except in Assam, where further local falls May occur before to-morrow” 
The record shows that at Darjeeling the rainfall was nil, the barometer was 
rising and the temperature was 6 3° in excess of normal for that day 


On the followmg dav, that 1S, for the 24 hours ending 8AM on the 9th 
of Mav, the Government record shows “Bengal—The sky 15 clear Mean 
temperature 1s ın excess and the humidity is lower than usual Brhar—The 
sky 15 free from cloud Day temperatures are in considerable excess, although 
the mght temperature at most stations 1s below normal The air 1s vert dry” 
Under the head General appears the remark, “Local rain fell ın Assam jester- 
day Elsewhere the sky 1s clear or shghtly-clonded snd the west winds in 
Bihar are responsible for very dry weather over that dn ision” ‘Lhe figures 
for Darjeeling show that rainfall was ml, the barometer was styl] rising, the 
temperature was still msing, the temperature was 72° in excess of normal, 


and there was a rise m maximum temperature~compared with the previous 
dav by one degree 


For the 24 hours ending 8 AM on Monday, the 10th of May, the record 
Shows ‘‘Bengal—Clear or lightly clouded shies are reported Mean temperature 
iS m excess by 4 to 8 degrees Ihe air is drier than usual Brhar—Ihe shy 
15 clear except towards the cast where it 1s moderately clouded Dr; tempera- 
tures are in large excese The air at most stations contains lese moisture than 


RAINFALL REPORTS 505 


usual,” and under the head General there ıs the remark, “Assam reports 
tain at several stations More may possibly be there before to-morrow 
‘Conditions similar to yesterday are likely to hold over the two Provinces, and 
the humidity, already below normal, may decrease still further” The figures 
for Darjeeling show that the rainfall was nil, the barometer was still rising and 
the maximum temperature was 56 degrees ın excess of normal, the maximum 
day temperature was 5 degrees less than the maximum recorded on the 
previous day 


For the 24 hours ending 8 am on Tuesday, the 11th of May, the record 
shows ‘Bengal—Clear or slightly clouded sky 1s reported Both day and night 
temperatures are ın excess and the humidity is rather variable Bthai—The 
sky 1s clear except at Darjeeling where it 1s overcast Mean temperature is 
in excess and the air 1s much drier than usual towards the west’? Under 
the head General appears the remark, “Rain was fairly general in Assam 
yesterday and more 1s possible to-day aim ıs also not unlikely in Eastern 
Bengal and on the Orissa coast” The figures for Darjeeling show that the 
rainfall was nul, the barometer had fallen slightly, the maximuni temperature 
nas still 35 degrees in excess of normal but 2 degrees lower than that 
recorded on the previous day 


ST JOSEPHS’ AND ST PAUL’S REGISTERS 


‘Ihe St Josephs’ Register 1s Ex Z(148) The method of maintaiming the 
register at St Josephs’ was different from that observed at St Paul’s The 
same period, namely, 8 am to 8am was chosen for the purpose of keeping 
a record, but the record under the head of any particular date at St Josephs’ 
represents rainfall from 8 AM on that particular day to 8 AM on the following 
day, whereas the record at St Paul’s under a particular date refers to the rain 
from 8 AM of the previous day to 8 AM on the day on which ıt ıs recorded, 
that ıs to say, 1f we take May the 8th, as an example, if any ran 1s shown 
in the St Josephs’ record under the date May the 8th, that 1:a1n will have 
fallen between 8 aM on May the 8th and 8am on May the 9th whereas 
if ram is shown in the St Pauls’ record under date May the 8th, that 
rain must have fallen between 8AM of May the 7th and 8am of May 
the 8th If this difference in the method of recording the readings 1s borne 
in mind, the apparent differences between the records can easily be explained 
The St Josephs’ record ıs Ea Z(148) That record shows rain under date 
May the Ist, May the 2nd and May the 3rd, no rain under dates May the 4th, 
5th, 6th, 7th, 8th, 9th, 10th and tiith, and then ram on May the 12th and 
successive days The maximum temperature at St Josephs’ increased steadily 
from May the ist up to May the 8th, and then fell steadily-until May the 15th 


MUNICIPAL RECORD TAMPERED 


The Municipal records unfortunately have no value for us in this suit 
The defendants obtained a certified copy of the Municipal record, and that 
certified copy showed rain on May the ist, 2nd and 3rd, no rain between 
May the 4th and May the 12th, and then rain again on May the 13th and 
subsequent days After the defendants had obtained their copy, the plaintiff 
apphed for and obtained a certified copy of the same register When their 
copy was prepared, ıt was discovered that the entry after May the 3rd had 
been tampered with, that the figure 1epresenting the date hid been scratched 
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out, and had then been overwritten, that a line had been struck througir 
it and the figure 13 had been written over it The plamtiff contended that 
the original figure was some figure other than 13, and that this register was. 
tampered with by somebody on behalf of the defendants who had attempted 
to make the orginal figure look like 13, and having failed, had crossed ont 
the entry and written ‘13’ above ıt The defendants, on the other hand, 
contend that the orgimal figure was 13, and that somebody on behalf of the 
plaintiff tampered with the record and tried to erase the figure 13 and substitute 
the figure 8 ım its place When he failed to do so ın such a manner that 
suspicion could possibly be averted, he crossed it out and wrote 13 on thé 
top ın order to convey the umpression tkat the record had been tampered 
with by somebody on behalf of the defendants Arguments have been placed. 
before us by both the learned counsel, each suggesting that the record must 
have been tampered with by somebody on behalf of the other party There 
are arguments in support of both the versions, but it seems to me impossible 
to say with any certainty what the original entry was or at whose imstance 
the record was tampered with This record, therefore, must be ignored, and 
no inference can be drawn from it 


BOTANICAL GARDENS REGISTER 


The Botanical Gardens register ıs Ex Z(207) The register shows that’ 
there was rain on May the ist, 2nd, 3rd and 4th, no rain from May the 5th 
to May the 13th, and rain on May the 13th and subsequent days The learned 
counsel for the plamtiff has argued that no reliance should be placed on the 
Botamical Gardens register ın view of the evidence as to the manner in which 
that register was kept 


The register was produced by Bahadur Smgh, a Chaprasi of the Botanical 
Gardens Summonses had been served upon the officer ın charge of the 
Gardens to produce the document, and he had sent the same through Bahadur 
Singh to the conrt Bahadur Smgh deposed that readings were sometimes 
taken im a ship by the Sahib, ıf he happened to be absent from the Gardens 
He would subsequently enter the figures on the slip im the book The evidence 
of this witness and the record shows that the Botanical Gardens record 
was rather carelessly kept and it cannot be held to be conclusive But it 18, 
at all events, significant that this record shows no indication of any rain 
on May the 8th or 9th, and however carelessly the record was kept, 1t was 
kept at a time when no dispute had arisen regarding this particular period. 


DR B B SARKAR’S DIARY 


N gi Da B : Sarkar, Ex Z(215), we find that for May the 8th 
and May the 9th he noted that the weather was bneght h h 
there was slight drizzling : RRR 


The entries in the records, therefore, show that there was no rain at any 
of these various places in Darjeeling on May the 8th or May the 9th We 
have stili another record which 15 relevant for the purpose of the present 
enquiry, and that 1s the extract from the supplement to the Calcutta Gazette 
Which is Ex Z(24) It shows no ram at Siigur between May the 6th and 
May the 12th, no rain at Darjeeling between May the 5th and May the i2th, 
no rain at Kalimpong between Mas the 5th and May the 10th, no ram at 
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Mongpoo between May the 5th and May the 13th, no rain at Kurseong between 
May the 6th and May the 12th, and no rai at Pedong on May the 8th, 9th 
and 10th In other words, according to this record ın a number of stations 
clustering round Darjeeling no rain was recorded on May the 8th, 9th and 10th 


All these records show a steadily rising barometer, and a wind from the 
north, east or north-east 


FATHER PEEL’S EVIDENCE 


The defendants examined Father Peel, one of the masters of St Josephs’ 
College, who was a student of meteorology and who had studied meteorological 
conditions ın Darjeeling for many years past Father Peel deposed that the 
meteorological records of that period indicated that the monsoon had not 
set ın at Darjeeling and that pre-mousoon conditions were then prevailing 
He said that his experience based on observations from 1916 onwards was 
that when rain occurs in Darjeeling during the prevalence of pre-monsoon 
conditions, that raim will certainly be recorded either at St Josephs’ or at 
St Paul’s ‘There may be rain at St Josephs’ and not at St Paul's, there may 
be rain at St Paul’s and not at St Josephs’, but 1f no rain 1s recorded at either 
place, ıt 1s almost certain, according to this witness, that no rain fell in 
Darjeeling during that period The witness has further stated that in con- 
sideration of the details given ın the Meteorological Chart and in view of the 
figures to which I have referred above, ıt ıs clear that there was a spell of 
dry weather between May the 7th and May the 9th, and that no rain fell at 
Darjeeling We have been asked to reject the evidence of this witness on 
the ground that weather prediction 1s notoriously uncertain This argument 
omits to notice that Father Peel’s evidence was not wholly weather prediction 
He gave his opinion as to the conditions that prevailed from a consideration 
of the recorded figures and the Government Chart both before and after the 
date in question In other words, he interpreted the data which the Meteo- 
rological authorities were in a position to provide It 1s one thing to predict 
from present conditions what the future 1s likely to be, but it is a totally 
different thing to state from a consideration of the conditions all round a 
particular place before, during and after a specified time what must have 
happened at that particular place at the specified time It seems to me 
unreasonable to reyect Father Peel’s evidence in toto It seems to me that 
his evidence taken with the materials derived from the records at St Josephs’ 
and St Paul’s and confirmed by the Botanical Gardens record and by Dr 
Sarkar’s diary indicates that there was probably no rain at Darjeeling on May 
the 8th, and there was certainly not a heavy storm which spread all over 
Darjeeling, and reached Lebong, as some of the witnesses say 


In support of his conclusion that there might easily be rain at the old 
cremation ground im spite of the fact that all the records available show 
that there was no rain in Darjeeling at that time, the learned trial judge has 
referred to the evidence of witnesses like Dr MacGilchrist, Dr Calvert and 
Mr Rankin to show that ıt 1s a common occurrence for rain to fall at. 
one place in Darjeeling at a time when ıt 1s fine at another place Such a 
phenomenon is not uncommon in other places also But we are not now 
concerned with the simple question as to whether rain had fallen at one 
moment at one place, while it was fine ım another It often happens that a 
storm passes over one spot before it reaches another spot The problem 
before us ıs not whether ram might have fallen at one place when it was 
fine in neighbouring places The problem ıs whether ıt was possible that a 
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violent storm could come up the valley from the west or the south-west and 
deposit ram with such violence at the cremation ground as to drive away 
the funeral party im utter confusion, and yet that not a drop of rain and not 
a trace of storm should reach any pomt 500 yards beyond that cremation 
ground The places for which we have records showing complete absence 
of rain are St Josephs’ to the north, the Botanıcal Gardens to the north-east, 
Dr Sarkar to the east and St Paul’s School to the south-east In other words, 
a hne of observation posts shows that no ram reached a spot half a mile 
beyond the east of the cremation ground It seems to me incredible that a 
storm so violent as 1s described by the plaintiff’s witnesses should come to 
a sudden termination before ıt proceeded half a mile beyond the cremation 
ground 


The learned judge in his judgment has a remarkable passage at page 376 
of the paper book He says, “I find, however, as much as 2 41 inches of rain 
on the 5th, 498 inches on the 6th, 577 inches on the 7th, 336 imches on 
the 8th, 117 imches on the 9th May, 021 on the 10th, 079 on the 1{th, 
210 on the 12th May ın Jalpaiguri District which 1s at the foot of the 
Himalavas, and must include the valleys near Darjeeling, and certainly 
Sihgur1 It looks kalbmsakhı (Baisakh raimstorm) indeed with wind towards 
the North” I have not been able to discover from what source the learned 
trial judge obtained these figures It may be that the figures have been 
obtasned from some Gazette But even 1f that 1s so, the argument 1s fallacious 
The learned trial judge seems to have overlooked the fact that ın a Gazette 
if rainfall ıs recorded at Jalpaiguri, ıt does not mean that the ram has fallen 
in equal amount over the whole of Jalpaiguri District Jalpaiguri town, where 
I presume the rain gauge was, was situated at a considerable distance from 
Darjeeling, and rain at Jalpaiguri town does not indicate rain all over Jalpaiguri 
District and certainly does not indicate ram at Ssliguri or any place near 
Darjeeling As I have pointed out above, the Gazette records show that 
there was no rain at Siliguri between May the 6th and May the 12th The 
deduction, therefore, made by the learned judge from the figures for Jalpaiguri 
that there must have been rain at Siliguri: and possibly also ın the foothills 
uear Darjeeling 1s contrary to the evidence and is wholly unjustified 


FAKIR ROY’S EVIDENCE 


The learned trial judge relied upon one other piece of evidence im ariiving 
at this conclusion ‘The evidence referred to is the evidence of a witness 
named Fakir Roy Fakir Roy is a witness who was examined by the defen- 
dants on commission in October, 1932 ‘This witness had been cited as a 
witness for the plaintiff, and one of the witnesses for the plaintiff had stated 
that this witness had taken part in the evening cremation procession There- 
upon the defendants had questioned the witness and obtained from him a 
statement showing clearly that he had not taken part in the evening crema- 
tion They, accordingly, summoned this witness in order to prove that he 
had not done so They examined him, and he deposed in favour of the 
defendants and stated defimtely that he had never gone to the cremation 
ground for burning the dead body of the second Kumar of Bhowal In cross- 
examimation this witness was asked ‘Do you remember your having had 
any talk with Anukul Chatterjee about the Kumar of Bhowal before your 
seeing the procession of which you spoke? (Objected to) Answer — 
“Whether it was before or after—that I do not remember, but that Anukul 
Babu told me that he went to burn the Kumar the mght before For that 
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reason he felt pain in hands and feet and all over Ins body I think Anukul 
Babu told me ths” Again, he stated “There were rain and storm at 
Darjeeling in the evening just preceding the day on winch the procession, 
of which I spoke, was held ” Question ‘‘Whether there were storm and 
rain at night? (Objected to)” Answer “Methinks, there were rain and 
storm from dusk till 9 PM at might” Then says, “I think ıt was just like 
the Kal Ba:saklu (ram and storm occurring in the month of Baisakh), ın our 
part of the country” The witness was re-examined by the defendants’ 
advocate ‘The re-examination was in fact cross-examination designed to show 
that the witness was an untruthful witness In his re-examination he gave 
the following evidence ‘Did Anukul Babu say that the body of the Kumar 
was burnt after ıt had been taken to the cremation giound? (Objected to) ” 
“He said that he went to cremate the dead body, but he did not tell whether 
he did cremate ıt or not’? ‘Did he tell you anything of the sort that the body 
was left on account of rains and storm? (Qbyected to)” “No, he did not 
say anything of the sort” ‘Did he tell anythmg of the sort that the dead 
body could not be burnt? (Objected to) ” “No, I did not hear anything of the 
sort”? “Did Anukul Babu tell you anything about the exact time when he 
started with the dead body from the “Step Aside”? (Obyected to)” “I do 
not remember ” “You said that a Deputy Magistrate took down your state- 
ment, and yon stated further that you enquired of the Deputy Magistrate why 
he took down your statement What did you come to know?” “Taking down 
my statement, he said that 1f my evidence was required, I would have to give 
it” “Did you tell the Deputy Magistrate about your interview and talk with 
Kasiswari Devi which you stated in your deposition before the Commissioner ? 
(Objected to) ” ‘Yes, I did” ‘You spoke of Kal Basakn ın your cross-exami- 
uation In which month or months does the Kal Ba:sakht take place?” “From 
the end of March to the Ist week of May” ‘When there ıs rain and storm 
of Kal Baisakh, does ıt take place all over Darjeeling? (Objected to) ” ‘Yes, 
it takes place all over Darjeeling ” ‘‘Because the death of the Kumar took 
place during the Kal Batsakht time, you said that there was rain and storm 
from the evening till 9 o’clock at night on the mght preceding the day of 
the procession, or after such a long time you clearly remember that rains 
and storm did actually take place on the night preceding the day of the 
procession? (Objected to) ” “I have no recollection Because ıt was the season 
of Kal Batsakiu, you said that there might have been rains and storm on 
the night preceding the day of the procession? (Objected to)? ‘Yes, ıt was 
because it was the season of Kal Batsakht” It 1s obvious from the evidence 
of this witness that he had no clear recollection whether there was 1a1n on 
the mght of May the 8th or not The re-examination may be open to 
criticism But it does, ın my opimon, shew that the witness ıs utterly 
unreliable and untruthful If this 1s an untruthful witness, as seems to be 
the case, 1t should be remembered that he was first approached by the 
plaintiff’s men, and his statement ın cross-examination 1s as likely to be the 
result of suggestions from them as his statement in re-examination 1s likely 
to be the result of suggestions from the defence counsel It seems to me 
that the evidence of this witness 1s certainly not so convincing and so reliable 
as to justify the court ın drawing an inference contrary to the mference 
suggested by all the contemporaneous independent evidence 


CONCLUSION NO HEAVY RAIN AND STORM 


In my opition, ıt cannot be stated with certainty that not even a shower 
fell on the cremation ground, but ıt can be said with fair certainty that 


a 
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there was no such heavy storm at Darjeeling on that night as would drive 
the funeral party away and compel them to abandon the body 


Tt should be remembered im this connection that the old cremation 
ground was at a considerable distance from any human habitation The 
members of the household of Ramendra Narayan Roy were strangers to 
Darjeeling They could not know the neighbourhood im which the cremation 
ground was situated They went there at might, according to the plaintrff’s 
case, when the sky was overcast, 1f 1t was uot actually raimmg They went 
down a deserted hillside at dead of mght, along a difficult path where there 
was no sign of habitation near about There was no question, therefore, of 
their withdrawing a few yards from the cremation ground to take shelter 
while the storm passed If they fled, ıt meant they fled to a considerable 
distance leaving the body It seems to me extremely unlikely that anything 
short of a very violent storm could compel them to behave ın this way This 
evidence regarding rainfall at Darjeeling is a strong indication, therefore, that 
the plaintiff’s story of the evening cremation cannot possibly be true 


ORAL EVIDENCE ON PLAINTIFF'S SIDE 


The plamtıff examined 28 witnesses in all to prove that the evening 
procession actually took place The evidence of these witnesses has been 
examined with great care and has been criticised by the learned advocate 
for the defendants on many grounds It is obvious that when witnesses 
depose after such a lapse of time as im this case, discrepancies in details 
and as regards the actual time at which the incidents occurred have no 
particular meaning The witnesses had no reason to remember the incident 
for 10 or 12 years after ıt occurred It was not until the plaintiff arrived 
im Dacca in 1921 and there was considerable excitement regarding his clam 
to be Ramendra Narayan Roy that the witnesses to the incidents ın Darjeelmg 
had any occasion to think of those meidents and to decide exactly what 
happened In the circumstances, even the grossest contradictions im detail 
would not be sufficient to discredit the witnesses 


HOW TO TEST SUCH EVIDENCE 


On the other hand, it 1s not possible to check the evidence of witnesses 
by ascertaining to what extent they agreed with each other ‘There can be 
no doubt that im this case false witnesses have been procured and false 
evidence has been given on one side or the other, if not on both sides 
The only way m which we can check the evidence of these witnesses 1s to 
consider whether they are the persons who would be likely to take part ın 
such a funeral procession, whether their alleged conduct at the time 1s 
natural or probable conduct, whether their alleged subsequent conduct 1s 
reasonable and natural conduct, and whether the manner in which their 
evidence has been obtamed is straightforward and above board 


BELATED DISCOVERY OF THE WITNESSES 


When the plaintiff presented his memorial to the Board of Revenue in 
December, 1926, he stated that Mr Dwarka Nath Chakravarty had been 
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pleased to hold an enquiry ito the matter extending over two years, and 
Mr Dwarka Nath Chakravarty had examined the gentlemen marked with 
asterisks ın the following list and many others including persons who were 
with the Kumar at Darjeeling and who attended the funeral We have also 
a definite statement in a letter written over the signature of Ran: Satyabhama 
Devi to J G Drummond, Collector of Dacca, on the 29th of July, 1922 to the 
effect that “Babu Surendra Nath Mukherjee, BL, an educated and a 
tespectable gentleman of Dacca, had gone to Darjeeling and made enquiries 
about the alleged cremation’’ It ıs clear, therefore, that in 1921 or 1922 
enquiries had been made at Darjeeling, and if the statements ın this docu- 
ment are to be believed, evidence had been procured regarding the alleged 
cremation of Ramendra Narayan Roy We have every mght to expect, 
therefore, that the witnesses examined on those occasions should be produced 
before us and their evidence offered to us for our assistance We find, 
however, that with one or two notable exceptions, all the witnesses examined 
on behalf of the plaintiff ın the present case to prove his story of the evening 
cremation have been procured within a month o1 two before their evidence 
was recorded, with the exception of one or two, the remammg witnesses were 
not discovered by Mr Surendra Nath Mukherjee, nor was their evidence 
placed before Mr Dwarka Nath Chakravarty before 1926 


i . 
y 
OTHER FEATURES OF THE EVIDENCE 


Another striking feature of the evidence 1s that none of the witnesses 
assert that any of the friends and relatives of Satyendranath Banerjee or 
any other member of the Darjeeling party attended the evening cremation 
It 1s an admitted fact that Shyamadas Banerjee 1s a close relative of Satyendra 
Nath Banerjee, brother-in-law of Ramendra Narayan Roy, and that Shyamadas 
Banerjee was residing at the time in the old Cutchery Building at Darjeehng 
It ıs admitted that Rajendra Nath Sett was a great frend of Satyendranath 
Banerjee and was residing at the tıme in the Lewis Jubilee Sanitarmmm 
It 1s admitted that these two gentlemen received a call to assist at the 
cremation and that they went to the mormmg cremation It 1s not even 
suggested that they went to any cremation procession on the evening of 
May the 8th Agam, it 1s admitted that the sons of M N Banerjee, Govern- 
ment Pleader of Darjeeling, were boys who were accustomed to assist strangers 
in difficulties and who frequently assisted on such occasions as cremations 
It ıs admitted that Kasiswar1 Devi, the wife of M N Banerjee, was a lady 
who was always ready to help any Bengalee who was in difficulty at 
Darjeeling Her generosity and sympathy was so well known that it has 
been conceded ın this case that she would certainly have gone to the assistance 
of Bibhabati as soon as the news of the death of Ramendra Narayan Roy 
reached her ears It 1s, therefore, almost certain that the sons of M N 
Banerjee would have rendered assistance at the cremation of Ramendra 
Narayan Roy, if they were free to do so ‘There is evidence on the side of 
the defendants that one at least of these sons assisted at the morning crema- 
tion ‘This evidence has been questioned and contradicted by other witnesses 
examined on behalf of the plaintiff, but nobody so far as I am aware has 
suggested that these sons of M N Banerjee rendered any assistance on the 
occasion of the evening cremation 


One of the striking features in the evidence im thus case ıs that nobody 
asserts that the people who wonld naturally have assisted on the occasion 
of the cremation of Ramendra Narayan Roy Chowdhury took part in the 
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evening procession Furthermore, with the exception of two or three 
witnesses, those who deposed that they attended the evening procession were 
not personally invited to do so They were people who jomed the procession 
either out of curiosity or sympathy without any personal interest in the matter 
Mr Chatterjee on behalf of the plaintiff has argued that the people of 
Eastern Bengal have such a passion for cremations that they are eager to 
join any cremation procession that they may see, whether the persons whose 
body 1s to be cremated is known to them or not It seems to me that if 
there were any truth whatever in this assertion, it would still be difficult 
to beheve that such enthusiasm would not be chilled on a cold Darjeeling 
might at 10 PM when rain was either threatening or already falling, and the 
cremation ground was situated at a considerable distance along a difficult 
toad 


The learned trial judge has not discussed in any detail the evidence of 
the witnesses who deposed to the evening cremation Beyond stating that 
two of the witnesses are persons of repute upon whom reliance could be 
placed, he contents himself with giving a list of the other witnesses who 
deposed to the procession, and remarks “I do not propose to go through the 
evidence ın detail ‘They would not be believed 1f death at dusk was not a 
fact, and 1f that was a fact, there would be no reason to disbelieve them '* 
I propose to refer briefly to the evidence of these witnesses, and it will be 
apparent from that reference that the learned trial judge’s reluctance to 
place any rehance on their statements was perfectly justified 


PADMINI MOHAN NEOGY 


The witness on whom the learned judge chiefly relies 1s one Padmini 
Mohan Neogy This gentleman was a sub-editor of the “Bengalee’? who was 
on leave at Darjeeling and was staying at Lewis Jubilee Sanitarium He 
deposed that one day at dusk a man came and said that the Kumar of 
Bhowal was dead and that men were wanted to help in the cremation He 
stated that he was one of 7 or 8 who thereafter went to “Step Aside” with 
him to assist It is interesting to note that nobody else from the Sanitarium 
has been examined as a witness, and none of those 7 or 8 who went from the 
Sanitarium has been named The witness proceeded to state that when he 
reached “Step Aside”, he found the dead body on a charpor downstairs 
Immediately after their arrival the procession started with the body to the 
cremation ground The witness himself left the cremation ground as soon 
as the party had arrived there with the body, apparently because the weather 
was threatenmg He returned to the Samitarium and no rain fell during his 
return journey He stated that the rain came a little after “we reached the 
Sanitarrum, how long after I cannot say” 


“Q—Give us an idea 
A —Within an hour 


Q —Would you try to be more approximate ? 

A —I remember the rain commenced before I went io bed” 
If this witness’s evidence is to be believed, the party taking the body to the 
cremation ground arrived there at mght, half an hour or an hour at least 


before there was any ram In other words, they had time to make the 
pyre, place the body thereon and set fire to it It ıs obvious that people 
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would not waste time over such a melancholy business in the middle of the 
night, and it is obvious that they could not have wasted half an hour at 
the burning ghat without setting fire to the dead body In other words, 
1f the evidence of Padmin1 Mohan Neogy were accurate, fire would, ın fact, 
have been set to the body before the rain came down ‘The reason this 
witness gives for attending the funeral at that hour of the mght 1s also 
smgularly unconvincing ‘The witness 1s a Kayastha by caste and he realised 
that Brahmins were necessary for carrying the dead body He stated “I did 
not probably ask who the bier-bearers were I was not a' Brahmin, but still 
went as I understood that bhadralogues would do, as enough Brahmins might 
not be available, and also because I expected a grand feast, the deceased being 
a big man” This explanation 1s singularly unconvincing Even had the 
witness thought that the services of non-Brahmins would be required 1f the 
number of Brahmins was insufficient, he must have realised long before the 
procession reached the cremation ground that the services of non-Bralmuins 
would not, in fact, be required Further, bis statement that he went because 
he expected a grand feast seems to me merely ridiculous, in view of the 
further remark that he did not enquire whether any such feast was held 
But the thing that convinces me above everything else that the story of this 
witness cannot be true 1s the fact that he did not hear at any stage thereafter 
that the body was not cremated He deposed as follows “I stayed on at 
Darjeeling for 10 or 12 days after the mcident I had no reason to believe 
during these days that the Kumar had not been cremated Nor any reason 
to believe that he had not been dead I did not come to know of any funeral 
procession the next morning of the second Kumar of Bhowal’’ I am unable 
to believe that a newspaper man living in a building in which there were 
people who resided and took part ın the morning cremation would be unaware 
of such a strange incident as that deposed to by the witnesses to the evening 
cremation If, ın fact, the body had disappeared and the relatives had been 
compelled to have a second procession on the following morning, this fact 
would have been known to all the Bengalee gentlemen in Darjeeling and 
would not have escaped the knowledge of the sub-editor of a newspaper I 
am satisfied that the evidence of this gentleman cannot be accepted 


OTHER WITNESSES OF PLAINTIFF 


The other witnesses examined on behalf of the plaintiff, who deposed 
to the fact that they took part in the evening cremation procession are 


‘ 


Sitante Kumar Bagchi, 

Kiran Mustaphi, 

Biseswar Mukherjee, 

Jatindra Chandra Chakravarty, 
Indra Shing Satn, 

Chandra Singh, 

Manmatha Nath Choudhury 


In addition to these, sıx witnesses have deposed to the purchase of fuel 
for the purpose of cremation on the might of May the 8ti They are 
Durgaprasad Baishy, 
Laksm Chand, 
Mahammad Ashraf Alam, 
Kedar Nath Pande, 
Bhakatbir Roy, 
Jangbir Sinha Karky 
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A number of other witnesses have deposed that ther saw the evening 
procession burt did not accompany it. They are: 


Ranjit Singh, 

Dhanyit, 

Lal Chand Panwala, 

Santa Bir Shing, 

Bhangi Rauth, ë 
Nasimmddin Ahammed, 

Mahammad Abdul Suttar 


`Another gronp of witnesses have deposed that ther heard of the evening 
processon, but they did not actually see the precession or join in it They 
are 


Surendra Chandra Ror Chowdhury, 
Gins Chandra Ghose, 

Aswini Kumar Sen, 

Madhusudan Minkheriee 

Jnanendra Nath Baneriee, 

Sailendra Kumar Kusan, 

Matlal Ganguh, 

Sushila Snndan Devi, 

Mohammad Ali Hossain. 


Still another witness, Jadu Lal Mulhck, heard of the death of Ramendra 
Narayan Roy on the aught of May the Sth He did not even hear of the 
funeral procession 


Throughont the judgment, paruculariy in dealing with ihe evidence of 
the witnesses examimed on behelf of the plamti, the learned wal judge 
has referred to their standimg im society and io their respectability as a 
ground for accepùng the evidence of wimesses Unfortunately, m this case 
the mere fact that a man is a person of positon and of independent means 
18 not a sufficient ground for accepting his evidence. Many persons who are 
of this descripiion have been examined on both sides, and many of them 
must have given false evidence The evidence of all witmesses, whatever 
their position, requires examination before ıt can be accepted as being either 
truthful or accurate A typical example of the nature of the evidence given 
with regard to the evening cremation 1s the evidence of a group of witnesses 
who all happen to be related to each other They are. Jaundra Chandra 
Chakravarty, Sailendra Kumar Kusan, Maulal Ganguly and Sushila Sundari 
Den 


JATINDRA CHANDRA CHAKRAVARTY’S GROUP 


Jatndra Chandra Chakravarty had two brothers Basanta Kumar 
Chakravarty and Be,oy Chandra Chakravarty Their sister was Sushula 
Sundan Devi who 1s the mother of Savlendra Kumar Kusari. 


Matlal Ganguly is a connection by marmage of Jatindra Chandra 
Chakravarty 


The story is that two persons came to the house of Ray Kumar Kusari 
with the news of the death of Ramendra Neravan Ror. Basanta Kumar 
Chakravarty and Beior Chandra Chakravarty were then living m that house 
Jatindra Chandra Chakravarty and Basanta Kumar Chakravarty on receipt of 
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-the news set out for “Step Aside” to assist ın the cremation, and ın fact, 
went with the cremation procession to the cremation ground When the rain 
‘came they fled and took refuge ın the slaughter house near at hand When 
the ram subsided, they returned to the cremation ground and found that the 
body was missing They then went home and told the other persons in 
the house what had happened Sailendra Kumar Kusari saw them on their 
return and found they were soaked to the skin, and heard about their 
experiences at might Matilal Ganguly deposed that he was informed of the 
death of Ramendra Narayan Roy at 7-30 or 8 o’clock that night, but that he 
did not go to assist ın the cremation, because he was not in the habit of so 
doing On the following day he heard what had happened 


It is curious that ın the year 1921 the defendants during the course of their 
enquiry obtained statements from Bejoy Chandra Chakravarty, one of the 
brothers of Jatindra Chandra Chakravarty, and also from Matilal Ganguly It 1s 
not disputed that Beyoy Chandra Chakravarty gave a statement, and the state- 
ment produced by the defendants as his statement shows, if true, that he was 
absolutely ignorant about any cremation at mght It ıs curious that he 
should now be the person who did not attend the cremation ceremony, and 
that lis two brothers should have gone and left him ın entire ignorance 
Sailendra Kumar Kusarı was then a boy of 12 or 13 It ıs strange that he 
should remember the occurrence as he now pretends to 


Matilal Ganguly was examimed by Hiranlal Mukherjee, Deputy Magistrate, 
on the 3rd of July, 1921 He now states that he was 1ll, if not unconscious, 
at the time when he was examined, and that he does not remember what 
statement he made But inspite of his lapse of memory, he still maintains 
that whatever he said to Hiranlal Mukherjee was truth His statement to 
Hiranlal Mukherjee 1s as follows (Ex Z 252) 


“I was in Darjeeling in May, 1919 I only heard of the death of the 
second Kumar of Bhowal I did not know his name I was not 
present at the death or with the funeral procession or at the cremation 
of the Kumar While the Kumar was in Rockwood some years before, 
I went with other boys to collect subscription for our football club 
We waited ontside and saw a fat man sitting on a couch inside the 
room One of the boys told us, he was the Kumar [ did not mark 
his features at all as I was very young I cannot say when the funeral 
procession started, or when the cremation ended, or what cremation 
ground was used, or which route was followed by the procession I 
cannot say whether there was any rain or storm during the procession 
or the cremation I do not know when the cremation took place, or 
if there was any ram or storm on the previous mght I have no 
knowledge as to the persons who were present either at the death 
or with the fnneral procession or at the cremation I have no 
knowledge whatsoever of any facts connected with the illness, death 
or cremation of the Kumar I only heard of the death, that is all” 


The statement contradicts his present evidence ın toto, and if that statement 
was honestly made, ıt proves that his present evidence is wholly unreliable 
As I have said, Matilal Ganguly admitted in his cross-examination that he 
had made a statement to Hiranlal Mukherjee, and the only explanation he 
offered was that he was so ill at the time that he did not know what he said 
It 1s interesting ın this connection to read the cross-examination of Huranlal 
Mukherjee It reads “Question—At the time you recorded the statement 
had yon any suspicion that the people looking after the defendant.’ affairs 
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were making one person personate another? Answer—I don’t understand I 
had no suspicion that they were palming off some body on me as Matilal 
Ganguly Queshon—I put 1t to you that on looking at the, signature on 
Ex Z (252) you cannot but realise that it 1s not the signature of Matilal 
Ganguly Answer—Matilal Ganguly signed ıt m my presence The signature 
here reads M L Ganguly I did not scrutimise the signature after ıt was 
written 1m my presence Quesiion—You realise you were too young in 1921 
to protect yourself against defendants’ agents? Answer—No answer 
Re-exammation—1 knew Matilal very well when I recorded his statement. 
He was an assistant under me” 


In view of the fact that Matilal Ganguly had already admitted that he 
bad been examined by Hiranlal Mukherjee and m view of the fact that 
Matilal Ganguli was an assistant ın the office under the control of Hiranlal 
Mukherjee, a more reckless and unprincipled cross-examination ıt 1s difficult 
to imagine 


Sushila Sundar: Devi ın cross-examination stated 


“I heard the next day of a funeral procession of the Kumar, but 
then it was faked, I heard, as the body was a body taken from the 
Victoria Hospital All this I heard The body was a dead body, 
I heard 


Q—You heard this on the day followimg the might on which your 
brothers returned from sasan—did you? 


A—J heard it next morning This too was ın everybody’s mouth at 
Darjeeling” 


In view of the fact that no body else pretends that the story of a substituted 
body bemg burnt was current at Darjeeling on May the 9th and in view of 
the fact that the plaintzff’s party have now abandoned the false story of a 
body being taken from the Victoria Hospital, ıt seems to me clear that this 
lady ıs rather reckless in her untruths 


PROCURED EVIDENCE 


Jatindra Chandra Chakravarty, the only one of the party who pretends 
that he jomed the procession, deposed as follows “On the day I heard 
the second Kumar had been cremated, I heard his body had been carried 
to the sasan I heard that day that the body was taken with a procession 
from chowrasta, and I thought, though I did not hear it, that 1t was coming 
from the “Step Aside” I did not enquire how the corpse could come to 
the “Step Aside” or to the chowrasta I did not enqmre where the corpse 
was found Nor when found or by whom I did not enquire I did not 
enquire how it disappeared, as this fact I knew”, and later in cross-examnation 
he states “In 1921 I heard the Kumar had come back, I was at Darjeeling 
I did not discuss the matter with other people as all had read the papers 
I did not tell anybody that I had gone to cremate the Kumar, as I dared 
not talk about matters offending a Raja, but the inmates of my house knew 
of course” It seems to me that the latter explanation 1s merely silly, and 
his statement that he made no enqmries 1s so unnatural that it suggests 
strongly that he had never heard that the body was mussing It ıs interesting 
to note that this witness 1s one of two witnesses who assert that he took 
shelter during the storm in a slaughter house which did not exist It 1s clear 


from this evidence that this group of witnesses has been procured by the 
plaintiff’s men and that their evidence has no value whatever 
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FALSE STORY OF SHELTERS 


‘Lhere has been cross-examination of the witnesses regarding their conduct 
when the raim storm occurred at the cremation ground on the night of May the 
8th, and particularly with regard to the place wherein they are supposed to have 
taken shelter during the height of the storm ‘To appreciate this evidence 
1t 18 necessary to bear ın mind the physical features of the locality near the 
cremation ground In approaching the old cremation ground in 1909 a jarge 
part of the journey was along the old Sudlur Kumari Road On the top of 
that road, that 1s, the end of the old Sudhir Kumari Road furthest from the 
‘cremation ground, another road or road track branched off m a northwesternly 
direction to the site of the old slaughter house ‘The present Mahomedan 
burial ground ıs near the site of the old slaughter house Starting from 
the angle between the track leading to the site of the old slaughter house 
and the old Sudhir Kumar: Road, there commences a deep ravine which 
winds down the hill towards the west and ultimately joms ihe Bryngwyn 
Jhora If, therefore, any one on the site of the old cremation ground desired 
to go to the old slaughter house, he would either have to descend into the 
deep ravine and climb up the other side ın order to reach the slaughter house, 
or else, go up the hill the whole length of the old Sudhir Kumari Road until 
he reached the junction with the slaughter house road, and then go down 
the hill again From the top of the old Sudhir Kumari Road to the site of 
the old cremation ground there 1s now only one building on the side of the 
road That building ıs the new slaughter house, and it is to the south of the 
old Sudhir Kumar: Road, that is, on the left hand side as one descends That 
old slaughter house was not in existence in the year 1909 


NON-EXISTENT OLD SLAUGHTER HOUSE 


The following letter (Ex Z 356) shows that the old slaughter house was 
demolished sometime before the 22nd of June, 1909 It 1s a letter from the 
Vice-Chairman of the Darjeeling Municipality to the Samitary Commissioner 
for Bengal requesting him to help with a design and plan for a slaughter 
house It reads “Sır, As the land below the slaughter house slipped at 
the last heavy rain endangering the said house, ıt was demolished, but as a 
new house is to be built soon, I have the honour to request that you will be 
good enough to help us with a design and plan of a slaughter house early 
to enable us to proceed with the work accordingly” It 1s not clear from 
this letter that the old slaughter house had been demolished before May, 1909, 
but ın the argument before us ıt has been assumed that the demolition had 
occurred before the date of Ramendra Narayan Roy’s cremation ‘The site of 
the present slaughter house was formerly part of Mr Morgenstern’s garden 
which was land belonging to the Municipality and leased out to Morgenstern 
The letters Exts Z 356(5) and Z 356(8) show that the site of the present 
slaughter house had not yet been taken back by the Mumicipality from Mr 
Morgenstern and was still, in May, 1909, and indeed up to July, 1910, part 
of Mr Morgenstern’s garden Jt has been admitted that the new slaughter 
house was not, in fact, erected on the present site until long long after May, 
1909 It 1s clear, therefore, that persons who fled from the cremation ground in 
May, 1909, could not have sheltered m the new slaughter house, and it 1s 
inconceivable that thes could have gone to the site of the old slaughter honse, 
even if the old slaughter house was then ın existence Mr Chatterjee on 
behalf of the plaintiff has argued that Darjeehng must have had a slaughter 
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house at that time, and that, therefore, there must have been a temporary 
slaughter house somewhere and these witnesses probably sheltered in that 
temporary slaughter house From the evidence on record there 1s no reason 
whatever to believe that any such temporary slaughter house existed, and 
there 1s certainly no reason to bebeve it existed on the side of the old Sudhir 
Kumari Road ‘The land to the south of the Sudhir Kumari Road was then 
Mr Morgenstern’s garden which had not been taken back by the Mumei- 
pality, and, therefore, could not have been used at that time as the site of 
a temporary slaughter house The northern side of Sudhir Kumari Road 1s 
on the very brink of the deep ravme to which reference has already been 
made It seems to me clear that there was m May, 1909 no slaughter house 
on the road between the old cremation ground and the mhabited burldings to 
the north to which people could have fled for shelter 


NO SHEDS TO SHELTER IN 


In this connection it ıs desirable to note that some other witnesses have 
stated that they took shelter in a shed ın Morgemstern’s garden Morgenstern 
was examuned as a witness by the defendants and deposed that there was no 
such shed at that described by the plamtff’s witnesses His evidence is that 
“m 1909 we had a number of glass houses aud conservatories in our vegetable 
garden, no sheds or huts” Later, however, in answer to a question from conrt 
he states that they had some servants’ quarters by which he meant quarters of 
malis, servants and syces, and these were sitnated about 20 or 30 yards to 
the north and west of his residence n 


They were m the direction to the east and south of Sudhir Kumar Road 
These quarters were made of corrugated sheeting and plain sheeting Some 
of the witnesses who deposed that they fled from the cremation ground have 
stated that m their flight they went up the Sudhir Kumari Road, and then 
leaving the road, they went by a hilli-track or chorebatar until ther came 
to a shed Among these is Kiran Mustaphi This gentleman describes the 
shed as a shed near the slaughter house But it 1s obvious that he conid 
not have gone to any shed which was near the slaughter house The learned 
judge im his judgment has stated that the sheds in which these witnesses 
sheltered are precisely the huts to which Mr “Morgenstern referred in his 
evidence I am unable to beleve that the living quarters of mals and 
servants could be the sheds described, or that these people could take refuge 
in such living quarters without knowing that they were dw ellmg hunts and 
without the knowledge of the mmates of those huts The inference drawn 
by the learned trial judge seems to me wholly unjustified, and the evidence 


ou record goes to show that there were m fact no such sheds for the witnesses 
to shelter in as the witnesses alleged 


UNCONVINCING EVIDENCE OF OTHER WITNESSES 


The evidence of the other witnesses to the evening cremation seems to 
me also wholly unconvincmmg It is not possible to say from ther evidence 
that they are necessarily untruthful, but the conduct they ascribed to 
themselves and the manner in which they deposed 1s wholly unconvincing 
For instance, Kiran Mustaphi, one of the witnesses who “stated that he 
attended the cremation procession and returned to the cremation ground to 
find that the body was mussing, deposed that he heard subsequently that the 


PURCHASE OF FUNERAL REQUISITES 519 


body had been cremated But he asked us to beleve that he never made 
any enquiries as to what had happened to the corpse, or where it was found, 
or how ıt came to be cremated on the following day In fact, he deposed as 
though the missing of a corpse from the cremation ground was an everyday 
occurrence which was not likely to be discussed and talked about 


Manmatha Nath Choudhury deposed that he recetved a call on the phone 
from Sanjib Lahiri to assist in the cremation It ıs obvious that Sanjib 
Lahiri was not ın a position to send a telephone message to this witness, and 
the witness must be making a mistake in this particular detail This is a 
witness who from his own statement was in the habit of assisting at crema- 
tions m Darjeeling, and yet he asserts that the new cremation ground was 
not used until the new Sudlur Kumari Road was built In this respect his 
evidence 1s obviously untrue, as the new cremation ground came into use 
from 1907 and the new Sudlur Kumar: Road was not built until four or five 
years later The witness states that he helped at two or four thousands of 
cremations, and yet he 1s uncertain whether he attended the cremation of 
such a famous person as sister Nivedita at Darjeeling I cannot imagine 
anybody paying any serious attention to the evidence of this particular witness 


Chandra Singh 1s a hillman and 1s one of those who stated that he 
sheltered in the non-existent slaughter house He stated that when he heard 
of the death of Ramendra Narayan Roy he went upstairs at Step Aside to 
see the body, a statement winch I cannot believe His explanation for accom- 


panying the party to the cremation ground seems to me singularly uncon- 
vineing 


PURCHASE OF FUNERAL REQUISITES 


With regard to the purchase of fuel, the case put forward by the plaintiff 
1s that one Mahammed Ashraf Alam was returning from the races at Lebong, 
and that when he reached “Step Aside’’, he heard the sound of weeping He 
entered the compound and met Sarif Khan, the orderly of Ramendra Narayan 
Roy, ın the compound He there learned of the death and was going away, 
when Sarif Khan called out to him to wait, as the Babu wanted to purchase 
the funeral requisites Thereupon Md Ashraf Alam accompanied the Bengalee 
Babu and two servants to the shop for the purchase of fuel and other 
1equisites The witness stated furthe: that an hour or an hour and a quarter 
later he saw the funeral procession pass He stated that as the number of 
upcountry Mahomedans in Darjeeling was small, he picked up an acquain- 
tance with Sanf Khan and was fairly intimate with him He stated further 
that on the following day im the evening he heard that the body had dis- 
appéared from the cremation ground He also heard that another body had 
been taken out for cremation on the morning of May the 9th Yet he stated, 
“When I heard next day im the evening that body had disappeared, I did 
not think ıt important enough for me to go and enquire of Sanf Khan” 


A number of witnesses from the shop also deposed to Ashraf Alam’s 
arrival for the purpose of buying funeral requisites The manner m which 
they gave their evidence and the manner m which they were procmed as 
witnesses are Inghly suspicious 


Kedar Nath Pande ıs one of these witnesses He deposed ‘Before the 
last Pujas I heard that I would have to depose One Atul Roy met me, 
I did not know hım before He asked me how old I was, hon long I was 
at Darjeeling, and asked me if I knew about the death of Raja of Dacca I 


x 
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told him I knew something, and did not tell lum more I did not tell bım 
that I knew nothing, or what I have said to-day, but I said I could depose 
what I knew ” 


Another of this group, Durgaprasad Baishy, gives a similar, rather foolish, 
explanation He says “A Babu came and saw me during the Pujas It 
was durimg the holidays in the month of Kowar He said, I would have to 
depose at Dacca, and paid my expetises He did not ask me what I knew, 
except if I knew of older times He did not ask me what I knev ” 


Another of the witnesses to the purchase of fuel 1s Jangbir Sinha Karky 
He is the son of the person from whose shop fuel etc, was said to have 
been purchased He deposed that at the time when the people came to 
make the purchase he was reading m the office room He was a boy of 
14 or 15 years at the most He had never heard of the Kumar before He 
was engaged in his studies, and he had nothing to do with the transaction, 
and he did not tell anybody what he knew In cross examination he 
deposed “I have not been telling people that the Kumar’s people 
purchased firewood from my shop I made my statement to my pleader 
yesterday, and before that, a few days before the last Puja holidays, Di Atul 
wntroduced me to a gentleman from Dacca and I told him this And not 
before that to anybody ” 


The evidence of these witnesses taken as a whole suggests that they are 
untruthful and they have been procured to depose falsely 


WITNESSES WHO SAW THE EVENING PROCESSION 


The learned trial judge seems to have peen impressed with the evidence , 
of Nasiruddin Ahmed This witness states that he saw the body being taken 
out on the might of May the 8th In cross-exammation he deposed as 
follows “Next day I came out of my house at 8 or 9 AM and went to 
the Bazar which 1s quite close I returned home after an hour or one hour 
and a half after That morning I heard a cry of hartbol This I heard 
before I went out of my house I heard st at 8 or 9 am from my house 
I came out of the house A man with me at the time asked whose body ıt 
was I did not know the men in either procession, and can’t say 1f they 
were the same ‘The man we asked was a Babu He said “It is the body of 
the Kumar of Bhowal” We did not ask how it happened that the body had 
been taken at mght and was bemg taken again ın the morting Next day, 
Monday, when I heard about the body missing, I did not mention that I 
had seen the second procession of the Kumar” This conduct seems to me 


so unnatural that I am unable to place any reliance on the evidence of such 
a witness 


Two of the witnesses have given rather remarkable evidence ‘They 
are Santa Bir Shing and Bhangi Rauth Santa Bir Shing ıs one of those 
persons who saw (as he alleged) the evening procession and also the mornmg 
procession, but was not sufficiently interested to enquire how the same body 
could be taken out twice for cremation But the interesting part of hs 
evidence was his attempt to prove the presence of sadhus at the cremation 
ground, He deposed as follows “I had gone home and taken my tea and 
smoked, and then I went out, got to the Bazar where sadhus used to be I saw 
the sadhus and sat near them till 8 or 8-30 Pa Then the sadhus rose 
and left the place, and I left too and I went to my home, and the sadhus 
went ahead of me up to Ferndale Road, and at that point I parted from 
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them and went towards my home, they went their way towards the sasan * * + 
Before this day I had gone with the sadhus up to the sasan on 2 or 3 days 
On the day I came home, parting from them, I had my meal and smoked and 
chatted and was seated when I heard a cry of htatzbol (cry of Hari) near the 
Malgodam (Railway godown) It was then 9-30 or 10 PM I suppose, but I 
can’t say exactly I stepped out of the house and saw a dead body being 
borne along I descended on seemg ıt A party of 20 or 25 men were 
going along ‘They were Bengalee Babus in dhuti They had burmng 
lanterns among them I asked one of the procession, ‘who is he?’ He said 

“The Raja of Dacca 1s dead’”’ In cross-exanunation, however, he makes it 
clear that he had been with the sadhus only to the new cremation ground 
This obviously did not sut the plaimtiff’s version, and an attempt was made 
to get hım to alter this statement in re-examination, but there, agam, he 
i1eaffirmed Ius statement that he went with the sadhus to the new sasan only, 
and not to the old 


Bhangi Rauth ıs another witness who introduced sadhus at the cremation 
ground He deposed that he and two companions went with «nother sadhu 
to the new cremation ground on the might of May the Sth and sat there 
smoking ganja ‘They saw cooles arrive with fuel for the cremation of 
Ramendra Narayan Roy and they saw the approach of the funeral procession 
Rain then came and everybody fled The witness and his compamons are 
supposed to have fled away to the north, leaving the sadhu sitting at the 
new cremation ground He deposed that on the might in question he saw 
three sadhus at the old cremation ground smoking ganja Darsan Das, who 
1s alleged to be one of the three sadhus, said that none of them smoked 
ganja and that they were not given to that vice The witness said nothing 
about any cave ın which the sadhus are supposed to have hidden, though, 
1f lus story was true, he must haye run away past the cave and at least have 
khad the opportumity of seemg the sadhus im that cave 


EVIDENCE WHOLLY UNRELIABLE 


We have examined the evidence of all these witnesses to the evemng 
cremation with the greatest care, and we are of opimon that the learned judge 
was right in the view he expressed that nobody would believe their evidence, 
unless there were independent rehable evidence to show that Ramendra 
Narayan Roy had died in the evening of May 8th and that his body had been 
taken out for cremation that mght The evidence adduced 1s wholly unreliable, 
and the evidence regarding the absence of ram that mght and the fact that 
a body was taken out for cremation the following morning are strong imdica- 
lions that no cremation could possibly have taken place on the mght of 
May the 8th 


STORY OF RESCUE 


‘Lhe next question for our consideration 1s how and by whom the plaintiff 
could have been rescued from the cremation ground Before setting out the 
story of rescue as it was ultimately put forward by the plaintiff's witnesses, 
it 1s desirable to examine the earlier statements put forward bs and on 
behalf of the plamtiff and to consider what was the extent of plaintif{’s 
knowledge regarding the rescue The plaintiff’s case has been throughout 
that he lost consciousness on the mormmg of May the 8th and that he 
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1 
did not recover consciousness until some days later, that he had no personal 
knowledge of what took place at the cremation ground, and that, therefore, 
he could not give out from that knowledge any details regarding the rescue It 
was, however, his further case that he wandered the length and breadth of 
Northern India with his rescuers from the day of hıs rescue until some time 
in the year 1920 


PLAINTIFF’S STATE OF KNOWLEDGE ABOUT ALLEGED RESCUE 


One would be inclined to assume that durmg the course of his wanderings 
he must have heard from his rescuers the full details regarding this very 
romantic and very unusual experience ‘That he had some conversation with 
his rescuers on the point 1s clear from his own evidence In his examination- 
im-chief he said “I had an idea how I had come to be among these people 
(sannyasis) This idea I came to’have after I had taken the mantia (3%) 
(verse sacred to any religious order) After I took mantia I had a talk with 
my guu regarding this matter” Question “Are you ın a position to tell 
the learned judge what your own idea of the matter was after this? (Objected 
to, allowed)” Answer “The idea I got was that I was found im a wet 
condition at Darjeeling sasan (cremation ground)” From this it ıs clear 

‘that he had some conversation with his sannyasi companions and had heard 
from them some details at least regarding his rescue 


It may, however, be suggested that santtyasis are not as ordinary met, 
and, therefore, though ordinary people could undoubtedly have discussed this 
eatraordinary occurrence from all angles, sannyasis being men who have 
no ‘interest in worldly affairs would be quite capable of disnussing the 
occurrence from their minds and not talking about it again Granted that 
this might be so We have still to take into consideration the fact that 
after the plaintiff arrived ın Dacca and decided to claim the estate of Ramendra 
Narayan Roy, he and his supporters arranged for hıs guru Dharam Das to be 
brought to Dacca for the purpose of supporting his case Even before this 
date the plaintiff’s agents had been examining witnesses for the purpose of 
ascertaining all the facts in connection with the occurrence at Darjeeling, 
as the evidence of Padmını Neogy clearly indicates It 1s obvious from, this 
evidence, 1f evidence were necessary for the purpose, that the plamtiff and 
his advisers had already realised before June, 1921 the necessity of ascertaining 
exactly what had happened at Darjeeling and of obtaimmg evidence to prove 
what had happened The plaintrff’s giiu Dharam Das Naga stayed for several 
days in Dacca at the house of the plamtiff and was questioned by the plamtıff 
and the plaintiff's legal advisers It 1s reasonable to suppose that during this 
Stay of Dharam Das im Dacca the details of the rescue of the plaintiff, sf 
rescue there had been, would be given to the plamtiff or his legal advisers 
by the guu Therefore, we have a tight to assume that after August, 1921 
the plaintiff was well aware of the details of the rescue, even if he was not 
i a position to produce witnesses to prove those details After the departure 
of Dharam Das Naga from Dacca in 1921, the plaintiff and ims advisers 
apparently met nobody who knew anything regarding the details of the 
rescue The plaintiff and his advisers did not meet any of the other sannyasis 
concerned, and according to the sannyası who has been examined as one of 
the rescuers, those sannyasis had kept the details to themselves refusing 
te tell any one what had happened In other y ords, whatever the state of 
the plamtiff’s knowledge or ignorance was im August, 1921 regarding the 
events in Darjeeling, Ins knowledge or ignorance remaimed exactly the same 
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when he himself came to depose in the year 1933 ‘These facts should be 
borne in mind when the evidence regarding the rescue 1s examined 


Pd 


DIFFERENT VERSIONS STORY AS GIVEN TO LINDSAY 


The first piece of evidence we have on this topic 1s the statement made 
by the plaintiff to J H Ljndsay on the 29th of May, 1921 In the note 
recorded by J H Landsay at the tıme, the story was given in these words 
“That he recovered his senses in the jungle in the hills in the presence of 
one sadhu who has since been lus gmu, that the sadhu said he had been 
senseless for 3-4 days, that the sadhu told him that he had found him hing 
on the ground as ıf he had been thrown there and that lus body was wet with 
ram as it had been raimmg before he found hım, that the sadhu did not 
say whether he found lim in the day or mght’ As I have stated above, 
the plaintiff im Ins deposition has denied the truth of every word recorded 
by J H Inndsay in Ins note, referred to above, but we have some confirma- 
tion that this was the story given him from two sources 


STORY IN PAMPHLETS 


We have in the month of June, 1921, a pamphlet published by the sup- 
porters of the plaintiff which 1s entitled “Bhowale: Katha O Nabi Sannyasi ” 
In the pamphlet the story given ıs as follows ‘When the rain and storm 
ceased they on coming back to the cremation ground could not find the dead 
body of the Kumar any more ‘Thereafter it 1s said they went away setting 
the empty pyre on fire By chance a sannyasi of uncommon power finding 
a youth senseless, at the time of passing by that place, took him to Ins own 
hernutage and brought him round by nursing’ The plaintiff in Ins own 
evidence, as I have stated above, said that he got the idea that he was 
found in a wet condition at Darjeeling cremation ground 


If the plaintiff had not told J H Iandsay that he was rescued by a 
sannyası, ıt 15 curious that this statement should have found its way mto the 
pamphlet issued by the supporters of the plaintiff within the month :mme- 
diately following the plaintiff’s interview with J H Lindsay 


v 


STORY IN DEFAMATION CASE 


In the Defamation case instituted by Dr Ashutosh Das Gupta agaist 
the son of the principal supporter of the plaintiff on account of the allega- 
tions made in the pamphlet, “Fak Beshe Pianci Raja”, the defence 
examined tno witnesses whose evidence 1s of some importance ‘The 
first of these witnesses is Jogesh Chandra Roy ‘The second 1s Rabindra 
Nath Sanyal These witnesses did not depose to the rescue of Ramendra 
Narayan Rov, but they deposed to the circumstances of ms departure from 
Darjeeling some days after the alleged rescue Jogesh Chandra Roy deposed 
as follows “On following Monday Sala Babu and the party left Darjeeling 
by the 9-44 AM down tram, aş no reserved compartment ıs attached to the 
marl train Ten or twehe days after, I saw the Kumar in the garb of a 
saunyasi, commng down Darjeehng in a train, with a sannyasi I recognised 
him to be the Kumar of Bhowal I was in the platform Rabindra Nath 
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Sanyal (DW 15) was also ın the platform The head of the Kumar was 
then shaven Probably his cloth had a border I knew the other sannyasi 

He was Aghori Baba I forwarded to the Kumar im order to speak to him, 
but (he) turned bis face downwards At that time I was called by one and 
left the place ‘There was rumour at Darjeeling that Aghori Baba picked 
up dead bodies and was convicted once Hence we used to fear = = The 
Kumar was coming down by the 9-44 aM tram with a sannyasi I was on 
duty then I was workmg in the platform From his complexion, eyes, lips, 
face I recognised him to be the Kumar of Bhowal I did not talk either with 
the Kumar, sannyasi or his companion I did not notice them talking 
with any one I came to know Aghori Baba after my arrival at Darjeeling 

I don’t remember to have seen him at Darjeeling after I had seen him with 
the Kumar” 


Rabmdra Nath Sanyal deposed “Ten or twelve days after Sala Babu’s 
departure from Darjeeling, one day I saw the Kumar of Bhowal in the dress 
of a sannyasi in an old third class trolly carriage by the 9-44 (am) train 
I saw him sitting there His head was clean shaved He had a gerua dress 
and a kamandalu ın hand I watched him for about 8 or 10 minutes from 
a distance of 2 or 3 cubits I recognised him and observed tum carefully 
I recogmsed him to be the Kumar of Bhowal whom I had seen in the platform 
some days back Another tall sannvasi was with him When he had gone 
for tickets I went near the trolly and observed the Kumar carefully I did 
not see the tall sannyasi before When he was returning, I went to the 
Parcel office and told Ram Das ahas Mohim Bhattacharjee and Bepin Behari 
Bhattacharjee, parcel clerks, that the Kumar of Bhowal was going, and 1f they 
would like to see hım, they should come with me Bepin advised me not 
to associate myself with the affairs of big people, hence I remained quiet 
and did nothing When the tall sannyas: was absent, I cried ont ‘You all 
come and see the Kumar of Bhowal, the newly made sannyasi (stc) ” At 
this the Kumar moved down his head showing an angry mood towards me 


Hearmg my cries 7 or 10 Pahari coolies and two of my peons came and 
saw him ” 


It ıs clear from this evidence that the story im the Defamation 
case was that Ramendra Narayan Roy was then accompamed by only one 
sanuyası The story which J H Iandsay says was given to him was also of 
one sadhu It may be argued that the present plaintiff was not a party to 
the Defamation case, and therefore, cannot be held responsible for the 
evidence given in that case There would be some force in this argument, 
3f ıt were not for the fact that copies of this evidence were appended to the 
memorial presented by the plaintiff to the Board of Revenue on the 8th of 
December, 1926, and represented py him to be true evidence It ıs clear, 
therefore, that im 1926 the plamtiff was still asserting that after his rescue he 
was accompanied by one sannyasi only, and that that sannyasi was Aghori 
Baba In view of his evidence the story now given is interesting 


VISIT OF DHARAM DAS NAGA TO DACCA 


We must here digress in order to consider the visit of Dharam Das Naga 
to Dacca in the year 1921 


J H Luamdsay learned at an early date ether from the plaintiff himself 
or from some other source that Bawa Dharam Das Naga was the gwu of 
the plaintiff Accordingly, he deputed a police officer named Momtazuddin 
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to go to the Punjab in search of Dharam Das and to question the latter 
regarding his chela Sundar Das Momtazuddin was given certain photographs 
to help him in lus search but whether those were photographs of the 
plamtiff or not ıs one of the disputed questions in the case It 1s sufficient 
for our present purpose to observe that Momtazuddin succeeded in tracing 
Dharam Das Naga and persuaded the latter to make a statement before ar 
Honorary Magistrate on the 27th of June, 1921 That statement reads “I 
reside ın Mauza Sansara, Thana Ajnala in the district of Amritsar The 
photo shown to me 1s of my chela Sundar Das At'first his name was Mal 
Singh and he lived in Mauza Aujla, district Lahore His paternal uncle’s 
son Naram Singh, who at present lives in chak No 47 ın the district of 
Montogomery, came to me with Mal Singh at Nankana Salıb That was 
11 sears ago I then made him my chela Mal Singh’s age was 20 years. 
at that time Mal Singh had been brought up by Ins paternal uncle 
Mahanga (?) Singh and Labh Singh of Aujal It 1s six years that Sundar 
Das has left me Sundar Das had cat-hke eyes His complexion was fair 
I am his guu I saw him in the Kumbha mela at Prayagray 4 years ago 
After that I have not met him The photo (Ex Pl) ıs of my chela Sundar 
Das” 


In the meantime, the plaintiff's advisers had also thought of sending 
men ın search of Dharam Das Sat: Nath Banerjee, son-in-law of Jyotirmoyee 
Devi, was one of those who went to bring the guu, and he described the 
search made by them Suffice it to say that the search was successful, and 
Dharam Das Naga was brought to Dacca bv the plamtiff’s adherents m 
August, 1921, and he remaimed ın Dacca as a guest of the plaintiff for three 
or four days J H Inndsay, Collector of Dacca, heard of the arrival of 
Dharam Das and made arrangements to interview lim im company with 
P S Quarry, the Superintendent of Police, Dacca, who was an expert in the 
dialects spoken ın the United Provinces and the Punjab On the 28th of 
August, 1921, Lindsay wrote a letter to the Commissioner of the Division, 
reporting the arrival of Dharam Das and explaiting the course he proposed to 
adopt It appears that J H Lindsay made some attempt to mterview 
Dharam Das, but the latter left Dacca secretly without meeting Lindsay We 
have very little information regarding the activities of Dharam Das Naga 
while at Dacca, but we do know that he visited Ananda Roy, a very senior 
pleader, who was one of the staunchest adherents of the plaintiff We also 


know that the guru did not make any public announcement in favour of the 
plaintiff 


ALLEGED REASON FOR ABRUPT DEPARTURE 


The plamtiff asserts that the gui Dharam Das left Dacca after a stay 
of 2 or 3 days, “as the police were making gondogol and that he left for 
fear of the police *? When cross-examined the plaintiff had to admit that he 
did not knon how the guru was oppressed by the police dunng his stay 
at Dacca All he could say was that he saw police mounting guard outside 
the house, he did not hear them speak to the guru 


The statement that police were posted outside the house during the stay 
of Dharam Das is also made by Satimath Banerjee Jyotirmovee Devi gives 
a much fuller account of the visit of the guru and the reasons for Ins 
departure, wiz —"T say Dharam Das, guru of the plamtiff I saw him at 
Dacca probably in the year we came to Dacca Jt was in Bhadra I sent ont 
people to fetch him I had sent out Sagar, Mohabir, a sadhu and Akhil Roy 
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They brought Dharam Das to my basha (house) My son was then in the 
house and also the plamtıff Dharam Das saw me and the plaintiff and Budht 
He saw us together He said something I remember what he said He 
stayed at my house 4 or 5 days or 3 or 4 days He spent most of his time 
counting beads I did not see him or hear him speak to anybody except 


myself and the plaintiff 


“Q —Did Dharam Das ever say or suggest to you that the plaimtiff was 
a Punjabee or that he was Sundar Das? 


A—No Not im my hearmg or presence Dharam Das left for fear 
of the Magistrate and the police I saw Police loitering near my 
basha durmg his stay I knew why he was afraid of the Magis- 
trate He said something as to why he was afraid of the Magis- 
trate He said this when I implored him to stay I asked 
Dharam Das about my brother He answered my questions He 
gave an account of the plaint:ff from the beginning to the end 
when they came in touch and when they parted I asked him 
where he had got the plaintiff He answered that I asked under 
what circumstances he had got him He answered that I do 
not know where guru Dharam Das ıs I have been making 
wquiries to his whereabouts ” 


But ın cross-examination she made it perfectly clear that there was im fact no 
oppression by the police Her evidence there reads 


“I don’t know what reasons Dharam Das had of being afraid of the 
polce I did not ask him He said, ‘the Magistrate has sent a letter 
to me, and therefore, I will go away’ I did not ask him on what 
subject the letter was I don’t know if the Magistrate asked Dharam 
Das to see hım = The arrival of Dharam Das caused no gtp (commo- 
tion) that I could see I did not see any outsider come to hım He 
stayed ın a room upstairs and nobody had permission to go to bım 
He stayed for 3 or 4 days I don’t remember if Mr Landsay’s letter 
came on the day after Ins arrival Mr Iandsay’s letter ıs not m my 
possession I can’t say who read that letter I don’t remember 
whether he left that day or the day after” 


UPSHOT OF THE EVIDENCE CHANGE OF CASE 


It 1s clear, therefore, that the legal advisers of the plaintiff had interviews 
with Dharam Das Naga, and that the latter left Dacca suddeniy without 
giving any public acknowledgment of the truth of the plaintiff’s story, and 
it 18 equally clear that there 1s no reason whatever to believe that the police 
drove him away Moreover, with the exception of the vague statement made 
by Jyotirmoyee Devi, which has been quoted above, there 1s nothing on 
tecord to indicate that any further attempt has been made by the plaintiff 
or Ins adherents to secure the evidence on oath of this most important witness 
The following facts, therefore, emerge from this mass of evidence and require 
serious consideration, viz — i 


1 


Tor at least six years after his arrival ın Dacca the plaintiff persisted 
m the stor; that he was rescued by one sannyasi and one sannyasi only 
then m 1933, though after submitting the memonal Ex J he had not come 
m contact with any person who was acquainted with the truth, he altered 
his story and made out a case of rescue by four sannyasıs named Dharam 
Das, Prtam Das, Loke Das and Darsan Das 
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The physical impossibility of a rescue by one man only may explain 
the change of story, and the fact that Dharam Das’ name 1s tattooed on the 
arm of the plaintiff as that of plaintiff’s guru compelled him to name this 
man as one of the rescuers These fonr persons are the only people in 
the world who could prove the story of rescue, if ıt really occurred Dharam 
Das has refused to support the story, and no convincing explanation of his 
refusal has been offered ‘lhere 1s nothing on record to show that any 
attempt has been made to secure the evidence of Pritam Das or Loke Das 


STORY OF DARSAN DAS ALIAS GOPAL DAS 


Ultimately, as the plaintiff was about to close Ins case, he put forward a 
sannyasi who had been well known for a dozen years ın Dacca district as 
Gopal Das and who had not been known to the outside world by any other 
name, and asserted that this man was his rescuer Darsan Das After describ- 
ing how he, Dharam Das, Pritam Das and Loke Das had visited Darjeeling 
and had sought out a convenient place at which to stay near the cremation 
ground, this witness described how they found a sort of cave which was 
situated a fen cubits from the old cremation ground In this cave they 
used to spend their mght ‘The witness proceeded to give the following 
story 


“At Darjeeling wlile we were there took place a strange thing 
One day, at night, after a prahar of night was past, we were seated, talking 
rehgious matters when we saw cloud m the sky A little after, ram started 


falling in drops At that time we heard the cry of ‘afacata afacate’ (haribol, 
hanbol) Bawa Loke Dasy: said, ‘Niku, get out and see’ He was consider- 
ably my senior, and used to call me Niku I got ont and saw a lot of 
people I saw the light from lanterns which were among those people 
Babajı asked, ‘What do you see?” I said ‘A great many men’ He said, 
‘A great many men?’ ‘What could you do? Come in’ I got in The wind 


was blowing hard and the sky overcast (qae œN agi) We sat down to take 


the name of God It got late (436 aii i fatal) when Babay told me 

“There was a great cry of hat:bol outside but we don’t hear anything now’ 
One sadhu should get out and see (ate as Aly ately RF CHa) I went out and san 
that there was no wind (Shaq) cafe aa), but ram was falling ( cq Cetel gta) 
I heard a sound ın the sasan I waited I heard a sound again I wanted 
I heard a sound agan ‘Then I told the Babayi, ‘there 1s some sound’ He 
said, ‘What sound?’ I said ‘I do not know Please come out’ Bawa 
Loke Dasjı came out and said ‘Where ıs the noise?’ ‘That side, east- 
wards’, I said (witness also moves his hand towards the east) Baban said. 
“alot ae fit fre” (Get the lantern quick!) I took the lantern out and the 
Babajı Lohe Das said ‘Come with me’ ( ba] Styl Als) We two went to the 
sasan Loke Nath asked me to bring the lantern I shewed ıt over a manga 
upon which was a man Babaj said ‘Hold the lantern thus’ (shows holding 
the lantern over the manza) I held st thus (shows) Babay: said, ‘I am 
openmg it? ( Sate catea] =f?) Babayı took off the cloth from the side of 
the head—he pushed the cloth towards the foot after unfastemng the cloth 
Underneath that was another cloth tied round the man by a rope like a 


ciata fe (curtain rope) The upper cloth was fastened to the legs of 
the manga Babay pushed back the upper cover, and he opened also the 
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cover underneath Then Babayı put his hand over the man’s mouth (shows 
putting band over mouth and nose) Then Babaji said ‘Niku, this man 1s 


living’ He sasd ‘cataal tyre cater core” (Callin another sadbu) He, Loke Nath, 
stayed on and I went to call the other sadhu I said to the sadhus ‘Babayı 
wants you’ So the two other sadhus came with us Bawa Loke Nathy: said 


a tafi cot FO RH, BV ca The, AAT CIRA TAAL Hl IN CUR Nt, Miel ca bar, 
(This man 1s alive, where will you take him to? we have got little space for 
ourselves to live im, all right, take him with us) We left the clothes that 


had covered the body there, and Babajı sad A fel aa aa cl ba 
(Rain ıs falling, take hım quick) When we cairied the body, ‘‘the man” 
was shaking like this (shows) with cold and at: times uttering a sound like 


“g's” (faint groan) We took him downhill to where we were living Baban 
Loke Das said ‘He is shaking with cold Take off his clothes’ He had 
gung (banian) and other things and these were wet Babaji said ‘Put a dry 
cloth round him’ I did so Babay said, ‘Put a aq (blanket) round lim’ 
Then Babajı Loke Das said, ‘Take him to the ghar below’, meaning a ghar 
further downhill which was there Babajı Loke Das said ‘It 1s raiming 
hard His cloth will get wet again Take a second blanket’ Then we four 
sadhus took the man—three of us held him as we proceeded—and Pritam Das 
who was feeble-bodied carried the lantern and the chimia (tongs) ahead 
We took him to the ghar but ıt was locked up Bawa Loke Das said ‘It 1s 
ranmng You can’t get the kund: (key) here Open it by the cluwmia By the 
chımta the chain was wrenched open, though the padlock was untouched 
We got imto the room We had the lantern and found a manga imside 
Babajı Loke Das said, ‘Put the man on the manja We would be on the 
floor’ We put the man on the manja Babaj1 Loke Das said ‘Go two of 
you and get the fuel and things from there and let two remain here’ These 
were brought We stayed on the floor, hghting a dhwm on the floor We 
four people did not sleep during the might ” 


CLEAR INDICATIONS OF FALSE EVIDENCE 


The learned trial judge accepted this man’s evidence as truthful evidence 
on the ground that he was not broken down ın cross-examination and that 
his story was a consistent one In my opimon, the evidence given by the 
witness bears every indication of bemg false evidence In the first place, 
there 1s no reason whatever to believe that any such cave as was described. 
by the witness existed near the cremation ground at that time It 1s certam 
that if it existed, it has since disappeared leaving no trace J E Morgenstern, 
who lived at the “Rosary” and whose father at that time cultivated the Market 
Garden situated partly below the cremation ground and partly above the 
cremation ground, has deposed that so far as he knows there was no such 
cave at the place indicated Morgenstern was only a boy of 10 at the time, 
it 1s true, but as a boy he was hkely to wander all over that area and may 
be presumed to be well acquamted with it It ıs also scarcely likely that the 
caye disappeared as soon as rescue had been effected It seems to me that 
the evidence of Morgenstern furmshes proof that the cave itsclf did not 
exist But we have another indication in the evidence of Gopal Das lumself 
In lus cross-examination Gopal Das gives the following evidence “I saw the 
two sasans on the same dav when I was looking about for a shelter On 
the sasan itself there was no hut or shelter or shed at either sasan I saw 
these further down @Q You saw any chappar or any shed or ghar on the 
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new sasan? A No Q Any such chappar, ctc, on the new sasar so far 
as it ıs flat? A None If there were any and these suitable, we would have 
stayed there I saw ghars further down towards the west Q How far off? 


. A May be 200 or 400 yds ” 


As it 1s admitted that there was a shed at the new cremation ground, 
it 18 clear that the sannyasis, if they had been there, would have stayed at 
the new cremation ground and not in this cave Lest it be supposed that 
they had not gone down so far as the new cremation ground, and, therefore, 
were ignorant of the existence of the shed there, 1t should be noted, first, 
that the new cremation ground is visible from the old, secondly, that 
according to this man’s evidence, at the time of the 1escue they were 
acquainted with the hut at the blanket factory and knew the road to that 
hut ‘hat road or rather track passed by the side of the new cremation 
ground Therefore, 1f the sannyasis knew the way to the blanket factory, 
they must have known of the shed at the new cremation ground In re- 
examination an extraordimary question was put to this witness, and a still 
more extraordinary answer given by him ‘Question ‘You said there were 
no ghar and chappar there What do you mean by these~pucca or kuticha?” 
(Objected to Allowed) Answer “Kutcha ghars I thought, he meant” It 
1s obvious from lis previous statement that there was no question as to 
whether the buildings were kutcha or pucca, and it seems to me clear that 
the witness had been coached to give this answer, and that the question was 
deliberately put ın a leading form to get this answer 


Returning to the story of this witness, I find it difficult to 
beleve that a person who had passed to arsenic poisoning would 
be able to moan with such vigour when ram fell upon hım that 
his voice would be heard above the storm by a group of sadhus 
in the cave im spite of the fact that he was wrapped im a cloth from 
head to foot In this connection, the evidence given by the medical experts 
examined on behalf of the plaintiff should be borne in mind Both Dr 
MacGilchrist and Dr Bradley were asked whether if the case put forward 
by the plaintiff were true, and rain had fallen upon him at the cremation 
ground, his recovery would be expedited Their evidence in answer to thesé 
questions deserves consideration Dr MacGilchrist deposed as follows. 
Question “Suppose the patient had a collapse on account of arsenic poisoning 
and his body has been removed to the cremation ground and all this in 
Darjeeling, fully covered up from head to foot, could open air and a touch of 
rain bring him back to consciousness?” Answer “If the dose was not fatal, 
time alone would do so It ıs only a matter of time” Question “Would 
open air and rain accelerate 1t?” Answer “It might accelerate evidence that 
he was alive to any one present, because the prescription contains a very 
large dose of strychnine which exaggerates reflex actions of the spmal cord, 
so that touching anybody with finger, or with a stick, or even a blast of 
wind might cause general convulsions, although the patient was stil’ uncon- 
scious = Strychmime causes Opisthotonus—z¢, the body becomes rigidly 


arched—f he lies on his back, the body might rest on the head and heels and 
the back in an arch” 


Dr Bradley deposed Question “Supposing the patient at Darjeeling had 
had a collapse on acconnt of arsenical poisoning and his body taken there- 
after to the cremation ground, would open air or the touch of ram have the 
effect of reviving him?” Answer "Not of itself Time, sf 1t was not a fatal 
dose, would revive him” Question “Would open air and rain accelerate 
evidence of his being alive?” Answer “Ihat is a different question ‘Then 

34 
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strychnine comes ın I am assuming you have ın mind that prescription” 
Question “What would be the effect of that?” Answer “A sudden dash 
of cold water would probably throw the body into convulsion” 


It 1s clear from the evidence of these doctors that they did not believe 
that the shower of ram could have produced the effect described by Gopal Das, 
unless of course the patient was suffering not merely from arsemic poisoning 
but from strychnine poisoning , 


STRANGE CONDUCT OF SUPPOSED RESCUERS 


A curious feature of the story of Gopal Das is his utter wabslity to explain 
why they took away the body from the cremation ground and made no attempt 
to restore the man to hus relatives His evidence on this pomt reads as 
follows “It occurred to us that the party who had brought him might come 
back, and for fear of that, we removed the man as quickly as possible—we 

. have put our hand to the thing, and what would they say if they found us?” 
Question “Did xt occur to you that these people had come to cremate him 
and would be glad if they saw ‘the man’ alive?” Answer “No We were 
glad we had got him It did not occur to us that the other party would be 
glad” Question “It did not occur to you that these people might be 
friends and relatives and might be glad to find him ahve and might also be 
pleased with you?” Answer “H they were hke that, they would have 
nursed him better at home and not left him at the sasan’’ Question “Finding 
him alve you thought that they had come to cremate a hung man?” 
Answer “We did not know whether they had brought him knowing he 
was dead or knowing he was alive We did not know” Question “It 
occurred to you that there might be dusmam (enmity or wickedness) in their 
conduct?” Answer “Such a thought did not occur to us at the time” 
Question ‘Why were you afraid of their coming back?” Answer “We did 
not know with what object they had brought him, and they might come and 
say ‘Why have you brought him? Why have you touched him?’ and they 
might take us to task” Question “You thought they would be angry 1f 
they found him ahve?” Answer “We did not thimk if they would be angry 
or glad We were glad to have him and wanted to remove him” 
Question ‘You thought they might beat you?” 4nswer “They might put 
us to trouble, but we did not think what exactly they would do We only 
thought their coming would mean no good to us There was no time for us 
four to take counsel then—at that moment all we thought of doing was to 
remove him as quickly as possible, there would be time for thought afterwards 
We did not think that the other party might Snatch the man from us—no 
tune to think all that Our object was to hide him and not to tell any body 


about him—we have got a dead man living, ıt was a satbast d th: 
and had to be cherished tenderly” si a ae 


A more unconvincing explanation of their conduct is difficult to 1magine 
But having behaved in this extraordinary manner, the witness proceeded to 
say that they had no interest ın finding out the identity of the man they had 
saved They made no enquires in the Bazar as to who was taken to the 
sasan They did not feel any interest ın the matter at all Tins too seems 
tu me highly improbable It seems to me, therefore, that the story as given 
by this witness 1s unconvincing, and it 1s essentially different from the 
meagre outline given by the plaimtiff in his memorial, though, if his case 
is true, he mght have been aware of all the details by the time he 
submitted his memorial 
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SUSPICIOUS MANNER OF COMING TO DEPOSE 


But the most extraordinary part about this evidence ıs the manner in 
which this witness Gopal Das came to depose Gopal Das admitted that he was 
known throughout Bengal and particularly ın the district of Dacca for many 
years as Gopal Das He stated that the plaintiff knew him by both names 
Darsan Das and Gopal Das He stated that his guru gave him the name of 
Darsan Das, but within a few months of receiving the name he had persuaded 
the guru to allow him to be called Gopal Das This story 1s in itself 
unconvincing But no explanation 1s forthcoming why the name Gopal Das 
was not piven out by the plaintiff Gopal Das was a well known figure in 
Dacca He had been visiting Dacca for years He had even stayed m the 
house of Jyotirmoyee Dev; at Jaidebpur within a year or two of the plaintiff's 
appearance in 1921, and yet the plaintiff does not seem to have heard of him 
all these years The plaintiff did not mention his name as Gopal Das, and 
this man did not tell anybody that he knew the history of the plaintiff 
During the years that this witness was wandering about Eastern Bengal and 
more particularly ın the district of Dacca, the plaintiff's history was the 
subject of conversation ın almost every house The witness limself must 
have heard of ıt and must have known of this happening, yet he says he 
made no attempt to see the plaintiff He was asked by Billoo, nephew of 
Jyotirmoyee Devi, a lot of questions about Ramendra Narayan Roy Billoo 
asked the witness 1f he knew anything about the plaintiff, and the witness 
demed any such knowledge The only explanation he could give for, this 
was that his own guru had warned him that he was not to go near the man, 
as he might get into trouble like Dharam Das, if he did, and further, that 
‘My guru had forbidden me to tell anything about him He forbade me to 
disclose anything until] he deposed and other people deposed, and he was 
established to be the Raja” In view of this statement it 15 curious that 
he should depose that on his return to"Dacca ım January or February, 1934, 
certain Babus approached him and told him to go and see hım (the plaintsff), 
and that there was no fear then, as there were lots of pleaders, and witnesses 
in large numbers had been examined and that the evidence of the plaintiff 
was also over The explanation given by this witness of Ins silence between 
1921 and 1933 ıs unconvincing His denial of all knowledge of the plaintiff 
when questioned by Billoo and Ins suspicious change of name are all c- 
cumstances to be viewed with the gravest suspicion It 1¢ a curious 
circumstance also that even as the plaintiff himself was unable to mention 
the name of any place 1n Bengal through which they passed after leaving 
Darieeling until they reached Benares some eight months later, so thus 
witness too was unable to mention any place in Bengal through which they 
passed on the way to Benares Another curious circumstance 1s that this 
witness deposed that as soon as the plaintiff came to his senses after his 
rescue, they fonnd his speech impeded In other words, this witness attempted 
to support the now abandoned theory that the plaintiff’s tongue was affected 
by some corrosive poison To my mind, the evidence of this witness is 
uticonvincing in the extreme 


CORROBORATING WITNESSES UNCONVINCING EVIDENCE 


To support this witness three other persons were examined on behalf 
of the plaintiff They were Beyoy Krishna Gupta, Srısh Chandra Gupta Sarma 
and Girija Bhusan Roy The manner in which they were discovered 1s 
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interesting Girja Bhusan Roy seems to have been the first of the three to 
have been discovered by the plaintiff's party He deposed on the 14th January, 
1934 His explanation as to the way in which his evidence was obtained 15 
as follows ‘During Christmas holidays I understood I would have to depose 
I had told Babu Surendra Nath Mukherjee, pleader, about the imemdent I 
mentioned about a month before in the course of conversation J had gone 
to his house after the offices opened after the Pujas I had gone to his son 
to see if he who 1s in charge of a godown of Messrs Martin & Co could 
buy any of my wood I went to him in Kartik, towards the first part of 
Kartik Surendra Mukherjee aforesaid ıs pleader at Alipore I don’t know 
xf bis son is called Dwigen Mukherjee I told Surendra Babu as he and a 
retired Sub-Judge were talking about Bhowal Kumar then To Courl—The 
Sub-Judge’s name I don’t know, but he said he lived m Harish Mukherjee 
Road and his house was at a place near Pandua, Hooghly ” 


Of the other witnesses Bejoy Krishna Gupta stated ‘I do not know 
anybody on the side of the plaintiff I never knew of them I have not 
got any summons One Monmohan Babu came to me m company of Girija, 
Babu from Calcutta They came to me on Thursday last” Srsh Chandra 
Gupta Sarma deposed “A man residing at Bhowampur whose name I don’t 
know asked me on Friday last to come and depose what I knew He sad 
rothing else I said nothing else He bought a ticket to Dacca for me, but 
paid no other expenses He met me at 4 pm and I started the same day 
at 11 PM Nobody in plamtiff's side had met me before Bejoy Babu and 
Giryja Babu travelled together with me I knew Bejoy Babu from before. 
I saw him at Darjeeling ” 


LOCATION OF BLANKET FACTORY 

The circumstances, therefore, under which these witnleses were obtained 
are highly suspicions When they attempted to locate the blanket factory, 
their evidence was, most unconvincing Srish Chandra Gupta Sarma located 
the blanket factory as follows “Our karkkana was to the south of Kagyhora 
It ıs 15 or 20 minutes walk from Kagyjhora—one goes downhill, and after 
crossing the jhora uphill It ıs difficult to express the distance in miles 
Tt takes” 15 or 20 minutes too From Kagyjhora to the karkhana there is a 
rasta—kutcha road I can’t say if it is a municipal road It ıs called 
Sedrabong Road The karkhana is m the Sedrabong Road” He also states 
“The four-roomed ghar was known as karkhana (factory) Mumeipal tax 
had to be paid for it Can’t say 1f there was a license The ghar was m 
Gosta Babu’s name” Now, the description 1s consistent The area to the 
south of Kagyhora ıs called Sedrabong There was a road running through 
this area which was probably a kutcha road 


Mr Chatterjee has argued that there 18 no e 
vidence to show that the 
area to the north of Kagyjhora 1s not also loosel ‘ 


This may be so, but also there is no evidetice whatever to show that this 
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municipal records were produced to show its existence If this witness’ 
evidence ıs to be believed, the blanket factory must have been situated to 
the south of Kagjhora far distant from the post at which st 1s now located 


The next witness Girja Bhusan Roy attempted to correct the mistakes 
made by the earher witness, and to do so he gave the following extraordinary 
evidence m examination-an-chief —‘From Judge Bazar to the karkihana we 
would go by two ways —One by gomg down from near Burdwan Raja’s 
house One descends from the Cart Road leaving Burdwan Raj house on one’s 
left ‘Then one goes zigzag down hill along a very bad hill path and gets 
into another path, more zigzag, which goes up to the Power House On that 
path first comes our karkhana, then Leather godown and Power House, 
but these two I had not gone down and seen, but 1 had heard of them 
The road aforesaid which descends from the Cart Road 1s called chorabala 
One gomg along the chorabata had to cross a jhora It 1s called Kagyhora 
probably which has branches The Victoria Falls fall into the Kagyhora 
The zhora we had to cross was a small jhora The way to the harhhana was 
now down, now up, and the karkhana relating to the Cart Road 1s down hill 
At the point where one gets into the zigzag road from chorabafa were the 
houses of Giris’Ghosh, Hemendra Babu and 2 or 3 other Bhadralogues and 
another, my mama’s wihich we sold (Shewn—map KSA 1) I see the 
plan The path J to J ıs the zigzag path I mentioned—the one to which we 
got from the chorabata The road was then kutcha and m a bad condition 
The road appearing in the plan (?) in the east did not exist then It was 
made m 1912 or 1913 as far as I remember The house of Maharaja Burdwan 
1s to the S W direction of the ‘new cremation ground’ in the map ‘The 
grounds of the Maharaja’s house began from the Cart Road—(indicates that 
the house 13 S W of new cremation ground, beyond the area m the plan) 
The honses of Giris Babu and others which I mentioned were somewhere here 
(the part marked M) The karkhana was somewhere here (puts tus finger 
on part marked N) 


“Another way to our karkhana was this —Gomg down the side of the 
Railway station one goes along the road by the school and samtarum and 
by the place where washermen wash clothes The place where the washer- 
men washed 1s marked ‘Laundry’ in the plan To the west to our harkhana 
were terraced fields for growing maize, potatoes and vegetables We too had 
fields then cultivated by Ghaman Singh ‘To the east of our harkhana were 
as far as my idea goes the quarter of a Saheb, the sasan, a few terraced 
shelf-like fields, and there might have been a hut or two for watchmen 
watching the fields or poor men I usually went by the road by the house 
of the Maharaja of Burdwan” 


The learned connsel for the plamtiff argued that the evidence of Srish 
Chandra Gupta Sarma was in error in one respect only, that is, when the 
witness stated that the karkhana was to the south of Kagyhora, he meant, 
im fact, that ıt was the north of the jhora, and the learned counsel pointed 
out that the evidence of Girja Bhusan was confirmation of this theory We 
have had the advantage of visiting this site The route described by Gija 
Bhusan Roy ıs a route which no man im hus senses would take, if he wished 
to go direct from the Judge’s Bazar to the place at which the blanket factory 
1s now sought to be located The area with which we ere concerned js 
roughly triangular in shape To the east 1s the Cart Road Trom a point 
near the Cart Road to the north-east there runs a deep jhora known as 
Bryngwyn Jhora, from a pomt to the south-east runs another deep big jhora 
known as Kagyhara These two jhoras meet far below the cremation ground. 
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The Cart Road, the Bryngwyn Jhora and Kagjhora form a trangle Inside 
this triangle are located the old cremation ground, the new cremation gronnd 
and the place at which it 1s now sought to locate the blanket factory 


The house of Maharaja of Burdwan ıs to the south of Kagjhora If the 
route described by Girja Bhusan Roy were followed, then mm gomg from 
a point situated half way along the base of the triangle to a pomt within 
the tnangle, the witnesses first travelled along the base of the triangle to a 
point far outside the triangle, and then made their way back across one of the 
sides thus this way, at least twice as long as the duect route from the 
Judge’s Bazar to the place where the factory 1s now located and infinitely 
more difficult I cannot believe that any man in his senses would go by this 
route I am satisfied that the evidence on this pomt given by Girija Bhusan 
Road ıs false evidence given with mtent to reconcile the evidence of Srish 
Chandra Gupta Sarma with the evidence of the sannyasi Gopal Das Giya 
Bhusan Roy contradicted Srish Chandra Gupta Sarma on the question whether 
the site was with the municipal boundanes Srish Chandra Gupta Sarma 
said that municipal tax was paid for the karkhana Guirija Bhusan says 
firmly that ıt was outside the municipal land and that it was situated within 
the lands of the Maharaja of Burdwan One officer of the Burdwan Raj Estate 
was cited as a witness by the defendants, and he deposed after reference to 
the papers of the Burdwan Raj that the Maharaja of Burdwan had no land 
at that time or since in the locality in which it 1s now sought to locate the 
blanket factory We have been asked to disbelieve this witness, but no attempt 
has been made to prove affirmatively that the Maharaja of Burdwan had in 
fact any land, and I see no reason for supposing the evidence on the subject 
1s uureliable I am satisfied that these people had no knowledge of any 
blanket factory at the place at which ıt is now sought to locate it, and I 
haye very grave doubt whether any blanket factory ever existed there I 
regard the evidence of these three witnesses offered 11 corroboration of the 
evidence of the sannyasi Gopal Das as clearly false evidence It has been 
argued that Gopal Das has not broken down in cross-examunation and that he 
has given a consistent story and that, therefore, there 1s no reason to dis- 
believe iim To give a consistent story 1s not difficult, particvlarly when 
there 1s no other witness with whose version there must be agreement A 
breakdown over the topography of the cremation ground could be avoided by 
taking the witness to Darjeeling before putting him into the witnes3 box, and 


it 18 obvious that the learned trial judge suspected that this precaution had 
been taken 


REASONS FOR REJECTING DARSAN DAS’ EVIDENCE ! 


The reasons for rejecting the evidence of this witness, apart from the 
apparent absurdity of the story he tells, are these — 


(2) The circumstances in which he was put forward suggest that he was 
not one of the men named by plaintiff as the, rescuers 


(b) When he was in Jaidebpur a year or two after the plaintiff’s arrival, 
he heard the story of the plamtiff from relates of Ramendra 
Narayan Roy and was asked whether he had any personal know- 
ledge of the matter He then said frankly that he knew nothing 


about st The explanation offered for this conduct is singularly 
ullconvincing : 


(c) He asserted that he aud bis companions sheltéred ım a caye which 
was in fact non-existent 
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(d) He admitted im effect that if the case had Leen there, they would 
not have sheltered im st 


(ec) The violent storm which is snpposed to have driven away the 
funeral party did not occur 


(N The expert evidence 1s that 1f ıt had occurred, it would not have 
revived the ‘corpse’. 


(2) The alleged conduct of the rescners in fleeing with the rescued man 
was so unreasonable and unnatural, that the witness could not 
understand it himself 


(h) They took the body to a blanket factory which certainls did not 
exist at the place where the rescuer sought to locate it 


STORY OF RESCUE A FALSE ONE 


On a consideration of the evidence offered in support of the rescue of 
the plaintiff I am satssfied that the story given 1s a false story and that no 
rescue was effected m the manner described by these witnesses It is 
mteresting to note that the learned trial judge was not really impressed with 
this evidence, for he says with reference to Gopal Das’ evidence that “lis 
account reads hke a fairy tale, and if the plamtiff needed ıt to estabhsh Ins 
identity, he would fail, for ıt can no more be found on this testimony than 
tt can be found upon his testimony that he is the Kumar ” 


THE MORNING CREMATION 


The next queStion for our consideration 1s the evidence \ ith regard to 
the morning cremation In this connection 1t should be remembered that it 
1s an admitted fact that a body was taken ont from “Step Aside” on the 
morning of May the 9th and that bods was burnt to ashes The plaintiff 
alleged that the body was brought out from a lower room, thet it was kept 
covered from head to foot so that nobody could see it, that it was taken 
to the cremation ground with a lot of unnecessary display, and that at the 
cremation ground it was burnt without any of the ordinary Hindu rites being 
observed It was alleged that the body was not washed, that no mukhagni 
was performed, that no ghee was smeared, that the body was still covered 
with the orginal sheet and that the body was burnt without ans mantras 
A oe ahd without any of the rites which ordinarily attend a Hindu 
unera 


On the other hand, the defendants alleged that the body was the body 
of Ramendra Narayan Roy, that it was brought down from an upper room 
m “Step Aside”, that at the time when it was brought out of the house it 
was placed on a hkat, that the body was exposed so that esersbods might 
see it, that st was then carried in procession to the cremation ground where 
the ordinary mtes were performed, that the bodr was washed ana smeared 


with ghee, that mantras were recited and that mukhagnt was performed with 
due ceremony. 


To establish ius version, the plaimtiff examined 12 witnesses 
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DR. PRAN KRISHNA ACHARYYA’S EVIDENCE FOR PLAINTIFF 


Of these, one, namely, Dr Pran Krishna Acharyya, 1s not a witness to 
the procession He was merely a witness to the fact that he visited ‘Step 
Aside” on the mornmg of May the 9th, ın order to see the body Of the 
remaiming 11 witnesses, four are supposed to have accompanied the body 
to the cremation ground and to have been present during the cremation The 
remaining witnesses deposed that they saw the body pass ın procession The 
evidence of these seven witnesses 1s of no great importance and need not 
be considered in detail But the evidence of Dr Pran Krishna Acharyya and 
the evidence of the four witnesses who accompanied the body to the cremation 
ground requires careful consideration Dr Pran Krishna Acharyya deposed 
on commission on 27th December, 1930 His evidence 1s as follows “I have 
no personal knowledge whether he 1s ahve or dead I did not get any 
authorised call for his treatment But a nurse called me in At that time 
he was either dead or dying ‘The said nurse called me over there, saying, 
“Please come once and see” But I cannot say anything positively now as to 
what she said regarding the fact as to whether he was dead or was dying 
Then I went to the house (known as) “Step Aside” I was in the said house 
{known as) “Step Aside” that the Kumar used to stay I was staying at 
the premises No 3 Mall Villa There is no direct route, but 1f one goes 
straight, ıt would be about 100 yards It takes about 5 minutes to go there 
from my house It was about 6 o’clock in the morning, when I went to the 
“Step Aside’? It was most probably in the month of May I well remember 
that ıt was ın the month of May that the incident took place 


*Q—Did you see him? 


A—It 1s very difficult to say I saw there a dead body in covered 
state I shall not be able to say whose dead body ıt was I tred 
to do, what 1t was the duty of a doctor to do, that is, to ascertain 
whether the same was a dead body or not I tried to examine 
the heart with stethoscope, and on my gomg near the dead body 
to examine the heart after removing the cover from it, the people 
who were there said, ‘This ıs the dead body of a Hindu and you 
are a Brahmo, so please do not touch this dead body’ I do not 
know the people who asked me not to examine, nor did I take 
any information about them I do not know the brother-in-law 
(wife’s brother) of the second Kumar The dead body was com- 
pletely covered I distinctly remember that I could not see any 
portion of the body I cannot say whether it could be seen or 
not, 1f observed minutely But so far as I remember the dead 
body was covered The dead body was on a bedstead This 1s 
my impression 


Q —Save and except seeing 1t covered with a clothing, do you remember 
to have noticed any other thing? 


A—I do not remember whether I noticed any other thing or not 
Even after seeing the said dead body I remaired at Darjeeling 
for some dass To my personal knowledge, I know nothing as 
: to whether the said dead body was cremated or not So far as I 
remember, I did not hear anything as to whether the dead 
body was cremated or not, while I remained at Darjeeling Nobody 
asked for a death certificate from me” 
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ANSWERS TO LINDSAY 


It happens that this gentleman had given answers to a questionnaire which 
had been sent to hım by J H Lindsay ın the year 1921 On the 13th August, 
1921, J H Lindsay wrote to Dr Pran Krishna Acharyya as follows “Dear 
Sir, A sannyas: has appeared here who says he is the second Kumar of 
Bhowal, who died at Darjeeling on the Sth May, 1909 The statements of 
all persons who were at Darjeehng at that tıme ere bemg recorded I under- 
stand you were there at that time Will yon kindly record answers to the 
undermentioned questions and send the statements to me at an early date? 
Yours siticerely, J H Lindsay, Collector, Dacca”, and that letter :ncluded 
a questionnaire On the 24th August, 1921, Dr Pran Krisina Acharyya sent 
an answering letter, and in that letter answered the questions senatini 


“Q 1—Were you present ın Darjeeling ın May, 1909? 
A. 1.—Yes 


Q 2—If so, do you remember the death of the second Kumar of 
Bhowal—Kumar Ramendra Narayan Roy? 


A 2~Ves 


Q 3—Were you present at the death or with the funeral procession 
or at the cremation of the said Kumar? 


A 3—I was present at “Step Aside”, the house of the Kuma, a few 
minutes after death I was not with the funeral procession nor 
at the cremation : 


Q. 4—Did you know the Kumar before? If not, did you see the body 
after death? Please give a description of the body as far as 
possible 


A 4—No Yes I have altogether forgotten his features 


Q 5—Can you say when the funeral procession started from the 
house of the Kumar? When did the cremation end? Which 
cremation ground was used and the route followed by the pro- 
cession ? 


A 5—No No No 


Q.6—Was there any rain or storm during the procession or the 
cremation? 


A 6—Cannot say 


Q 7—If the cremation was in the mormmg, can you remember if there 
was any rain or storm on the previous might? 


A 7—No 


Q &—Can you remember the mame, with address, if possible, of any 
person who, to your knowledge, was present either at the death 
or with the funeral procession or at the cremation ? 


A 8—I cannot say who was present at death I saw sons of Mr M N 
Banerjee, Government Pleader, making arrangements for crema- 
tion 
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Q 9—Can you remember any of the facts connected with the iliness, 
death and cremation of the second Kumar? 


A 9—Thongh I was the first medical man who arrived immediately after 
death, the relatives did not want to know from me 1f life ‘was really 
extinct I remember this as ıt appeared to me a little strange ” 


For convenience I have amalgamated the questionnaire and the answers, 
placing each answer beneath the appropriate question In view of his evidence 
in court, the previous statement of this witness 1s of the greatest importance 
It cannot be suggested that Dr Acharyya was misled by the form of the 
questions put to lim, nor that he was induced by the manner in which he 
was questioned to give incorrect answers His answers were given in a letter 
written by himself in the quiet of his own study, presumably after careful 
consideration of the several questions Dr Pran Krishna Acharyya was a 
gentleman of undoubted probity No body has suggested for one moment 
that he was capable of giving false evidence There can be no doubt whatever 
that he answered the questions as truthfully as he could, and also that his 
evidence ın court was honestly given and was believed by him to be true 


GLARING CONTRADICTIONS IN EVIDENCE 


Question 4 and its answers are very interesting Therein he clearly stated 
that he saw the body after death, but had forgotten the features It 1s 
impossible to reconcile that statement with his evidence im court (referred 
to above) where he says, “I saw there a dead body in covered state I dis- 
tinctly remember that I could not see any portion of the body” 


The answer to the eighth question is also interesting It ıs clear that 
in 1921 his recollection was that he saw arrangements being made for the 
cremation, and that he saw persons making those arrangements whom he 
either knew or was subsequently informed to be the sons of Mr MN 
Banerjee, Government Pleader When he was Ctoss-examined with regard 
to this statement, the following questions and answers were given 


“Q—I want to refresh your memory Do you remember that the sons. 


of Mr Banerjee were making arrangements for cremation of the 
dead body? 


A —At the first pomt I did not know the sons of Mr Banerjee At 
the second pomi I did not notice any cremation arrangements ” 


And later he says, “Even after my attention is drawn t 

the letter, Ex A, I think that I did not See the sons of Mr sd ee z 
that time I did not know them then nor did I see them—I think this to be 
so I do not think that it was right for me io write ‘saw’ im the sad 
answer’ of' mine There ıs n the question ‘to your knowledge’ I came to 
hear later on that they were thete I wrote ‘saw’ for that reason ™ It seems 
to me clear that this witness had an entirely different recollection of the facts 
in 1921 from his recollection in the year 1930, and ius evidence shows that 
even with a witness whose honesty 1s above Suspicion, there may occur 
contradictions of the most glaring description In other words, when 
witnesses are referring to an event of the distant past, the most glaring 
contradictions are still consistent with absolute honesty But when a 
, witness’s recollection, changes so completely as that of this witness, It 18 
impossible to attach much value to that recollection 


` 
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The learned counsel for the plaintiff has relied upon the evidence of 
Dr Pran Krishna Acharyya for two purposes, wz, firstly, to establish that 
the body which was taken out on May the 9th was kept mm a 100m downstairs at 
“Step Aside’, thus contradicting the defence witnesses on the pomt, and 
secondly, it 1s suggested that Dr Pran Krishna Acharyya was called in as 
a doctor not to help in the cremation, but with the ubject of securmg from 
him a death certificate, 1f he was prepared to give one without examination, 
and with the object of obtamıng his evidence to show that actually a dead 
body was taken out from “Step Aside” on that morning Dr Pran Krishna 
has no clear recollection of what message was given to hım All that he 
remembers was that he was called in by a nurse to see a person who was 
either dying or dead, and that when he approached the dead body he was 
not allowed to touch ıt because he was a Brahmo, he was so annoyed at 
this treatment, that he left the house, and he remembers nothmg more Huis 
evidence does not indicate what was the message given to hım It 1s 
perfectly clear that he could not remember whether he was told that 
Ramendra Narayan Roy was alive or dead He was not told whether the 
patient had died recently or died some time ago At one time we were 
under the 1mpression that the plamtiff’s case was that the person calling in 
Dr Pran Krishna Acharyya was the town nurse Jagat Mohim Jagat Mohint 
who was examined as a defence witness denied having gone to call Dr 
Pran Krishna Acharyya that morning Ultimately, the learned counsel for 
plaintiff stated clearly that ıt was not his case that Jagat Mohini had gone to 
call Dr Pran Krishna Acharyya, but ıt was the other nurse who was then 
in attendance and, who had been called in the previous day to attend 
Ramendra Narayan Roy Jagat Mohim was a Bengalee Hindu lady The 
other nurse was a hill woman She was not a Bengalee, and whether she 
was a Himdu is by no means clear It ıs smpossible, therefore, to draw 
any conclusion from the statement made by Jagat Mohim: when she called 
such witnesses as Basanta Kumar Mukherjee and Khetra Nath Mukherjee, 
as to the message which was given by the other nurse to Dr Pran Krishna 
Acharyya We have no knowledge at all of the message, and we are not 
justified 1n speculating as to its nature 


PROBABILITY OF HIS FINDING BODY DOWNSTAIRS 


It has been contended that Dr Pran Krishna Acharyya found the body in a 
room downstairs Dr Pran Krishna does not-say so Dr Pran Krishna does 
not say where he'found the body The only justification for thinking he found 
the body in a room downstairs ıs that he says that he went to “Step Aside” 
somewhere about 6 in the morning According to the defence case the body was 
then inside the house It is also the defence case that until the body was 
brought downstairs Bibhabat: remained ım the room and clasped the body of her 
dead husband As Bibhabati did not see Dr Prau Krishna and as Dr Pran 
Krishna did not see Bibhabati, it 1s argued that the body could not have been 
upstairs as alleged, and if ıt was downstairs, 1t must have been 1n a room on the 
ground' floor I am not convinced by this argument As I have pointed 
out, Dr Pran Krishna has no clear recollection of anything concerning this 
visit except that he. went there, that he was annoyed at not being allowed 
to touch the body being a Brahmo, and that he left In the circumstances 
I see no reason to assume that he found the body in a downstairs room If, ın 
fact, he found the body downstairs, if ın fact he found that funeral arrange- 
ments were being made, ıt would seem that the body must have been not 
imside the house but in the compound In my opinion, Dr Pran Krishna’s 
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evidence does not justify the conclusion that the body was ın a downstairs 
room 


` 


PURPOSE OF HIS VISIT 


It has been further contended that Dr Pian Krishna bemg a Brahmo 
could not have been called to assist at the cremation, and he must have 
been called in in his capacity as a medical man It appears that a number 
of people were sent out to get assistance m carrying the body to the crema- 
tion ground ‘There is nothing to show that the nurse who, ın fact, went to 
call Dr Pran Krishna, knew who he was I can see no reason for supposing, 
in the absence of all knowledge as to what message the nurse gave to Dr 
Pran Krishna, that Dr Pran Krishna was called im for any other purpose 
than to assist ın the cremation I see no reason to assume that the person 
who called him knew that he was a Brahmo, and from the attendant circum- 
stances I am unable to believe that he was called in in order to give 8 
certificate without seemg the body The suggestion seems to me fantashe 
m the extreme, and I believe that ın all probability through mistake he was 
called merely to assist ın carrying the body to the cremation ground 


PLAINTIFF’S WITNESSES OF MORNING CREMATION 


The four witnesses who deposed to having accompamed the body to 
the cremation ground on May the 9th are Ram Sig Subha, Khetra Nath 
Mukherjee, Basanta Kumar Mukherjee and Nahm Kanta Chakravarty These 
witnesses have deposed in court, and they have supported the plaimtıff’s case 
to the effect that the body was taken covered up, that no body had an 
opportunity of seemg the body from the time it was brought out of the house 
at “Step Aside” to the time it was burnt, that no religious rites were per- 
formed, that no mantras were recited, and that the body was still covered 
when bemg burnt with the result that no opportunity was given to the 
funeral party to see whose body ıt was 


RECORDING OF PREVIOUS STATEMENTS AT DARJEELING 


Three of these persons made statements before a magistrate in the year 
1921 The learned tral judge has conceded that the pel of Nalin 
Kanta Chakravarty m 1921 was essentially different from his evidence 1m 
court, and has come to the conclusion that Nalin Kanta’s evidence cannot 
be accepted But he has come to the conclusion that if the truth were known 
as to the manner m which the previous statement was obtamed, m all 
probability the apparent discrepancies might be reconciled 


With regard to the previous statements of Khetra Nath herjee and 
Basanta Kumar Mukherjee, the learned tnal judge bas. oa Get ite finds 
no matenal difference between the statements ın 1921 and the statements 
given in this court I am unable to understand this finding of the learned 
trial judge It seems to me that the statements of these two witnesses 
differ from their previous statements in very material particulars, as I shall 
show presently But before doing so, it 1s desirable to see how these previous 
statements were taken and to deal with the criticisms-generally made 1egard- 
ing the taking of the previous statements 
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It appears that after the plamtıff had arrived at Dacca and’ put forward 
his claim a report was submitted to the Board of Revenue by the Collector 
and was taken by the Govérnment Pleader, Sasanka Coomar Ghosh, in person 
to Calcutta Sasanka Coomar Ghosh met Satyendranath Banerjee ın Calcutta, 
and the two of them went to Darjeeling and consulted the Member of the 
Board there After that consultation, at the request of J H Inndsay, 
Collector of Dacca, a magistrate of Darjeeling was directed to take the 
statements of certam witnesses He took the statements of Khetra Nath 
Mukherjee, Basanta Kumar Mukherjee and Nalin Kanta Chakravarty and 
others The suggestion has continually, been made that the manner m 
which these statements were taken was such that the witnesses were misled, 
that if the questions had been properly put and if the witnesses had been 
properly allowed to answer them, they would have given a proper version 
The learned trial judge has accepted this argument It was, pomted out 1m 
the lower court that when S N Banerjee (Satyendranath Banerjee) went to 
Darjeeling, he was accompanied by a neighbour who happens to be a member 
of the Bar and who, as it happens, is a telative of the Deputy Magistrate 
who was ultimately appointed by the Deputy Commissioner of Darjeeling 
to take the statements of certain witnesses The suggestion was clearly 
made in the lower court that this Barrister friend was taken for the purpose 
of influencing the Magistrate It seems to me from the judgment of the 
learned trial judge that this suggestion was accepted by him The suggestion 
was dropped when argument was placed before us, and it was conceded by 
the learned counsel for the plaintiff that no such motive could have operated 
on the mind of Satyendranath Banerjee in taking that Barrister to Darjeeling 


INSTRUCTIONS FROM SECRETARY, BOARD OF REVENUE 


Our attention was drawn to a letter written by the Secretary of the Board 
of Revenue to the Deputy Commissioner of Darjeeling ın which a request 
was made that the statements of persons named therem might be recorded 
by the Deputy Collector of Darjeelmg Tbe names of the persons to be 
examined and a description headed ‘The Story of the Sadhu’, and lastly, the 
questions to be put to the witnesses are to be found in Ex 443 The letter 
and its enclosures are as ‘follows 


Ex 443 


, 


“My dear Goode, 


In continuation (stc) with the appearance of a sadhu at Jaidebpur in 
the district of Dacca, posing himself as the second Kumar ‘of Bhowal, 
I am directed by Mr Lees to write to you to have the statements of 
the persons named ın the accompanying list recorded by Mr Ray, 
Deputy Collector ın Darjeeling 


~N 


I send you also a paper contaimng the story of the sadhu as 
well as a list of ınterrogatories to be put to the witnesses ın this 
connection 


: Yours sitcerely, 
ML, 
7-6 
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Serial No 
in file 


Babu Satcorı Bose, Military Secy ’s Office, Darjeeling 
Babu Mohit Chandra Roy, Do 

Jnanendra Nath Sur, Private Secy’s Office 

Babu Panchanan Maitra, Rev Deptt 

Babu Kana: Ram Mukherjee, General Dept 

Rat Sahib Hiralal Dutt, Military Secy ’s Office 

Babu Amrita Lal Mukherjee, P S E’s Office 

Babu Hem Chandra Gangulh, P W Dept 


on Oo & BW NY 


The above 1s the list of persons whose statements* have to be 
recorded ın connection with the Bhowal sadbu ‘They are all of the 
Secretariat and are now im Darjeeling 


* The questions to be put will be found in the paper below 


Write to D C, asking SASANKA COOMAR Guuss, 
for record of these Government Pleader, 
statements by Mr Ray, Dacca, 3-6-21 
Dy Collector 
Illegible 
4-6 


THE STORY OF THE SADHU 


The sadhu says that he 1s the second Kumar of Bhowal-—Kumar 
Ramendra Narayan Roy His story ıs that on the midnight of the 
8th of May, 1909, the doctors thought that he was dead and declared 
him to be so The body was then removed to the burning ground 
where it was placed on the funeral pyre and before 1t was set on 
fire, heavy storms and rain came on which drove away the attendants, 
that the rams subsiding.the attendants returned to the burning ground 
but found that the body had gone, they, however, set fire to the 
wood and returned home with the story that the dead body of the 
Kumar had been cremated ‘The Story further is that when the 
attendants had run away, a Satinyasi whe was close by came to the 
funeral pyre, perceived that the hfe was not extinct, removed the 


body to his quarters and by the applicat 
was brought back to hfe pplication of some charm the body 


The above story 1s considered absurd and untrue, and it 1s neces- 
sary to obtain the statements of persons (Bengalees) who were present 
m Darjeeling then to ascertain the teal state of things Some 
interrogatories are attached herewith indicating the lme m which 
the witnesses are to be questioned ‘The Kumar was a man of very 
fair complexion, of stout build, of strong physique, with brownish 
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hair He was 27 years of age when he died im Darjeeling in a house 
called ‘Step Aside’ below the Mall There were with him at the 
time his wife, her brother, a few officers and some menial servants 
The rainfall report of the tıme shows that there was no rain either 
on the 8th or on the 9th in Darjeeling 


QUESTIONS 


1 (a) Did you know the second Kumar of Bhowal? 
(b) Did you see the Kumar in hfe? 


2 Were you present at the death or with funeral procession or 
at the cremation of the body of the Kumar? 


3 Did you see the dead body? Give a description of the dead 
body as far as you can recollect—what was the complexion, was he a 
thin or a stout man? Can you remember the colour of his hair, and 
any other descriphon that you can remember? 


4 What was the weather like during the remanon yas it fair 
or was it raimmg? 


5 Were you present till the end of the cremation—was the body 
completely burnt? 


6 Can you remember any incident either at the house before the 
procession started or during the procession or during the cremation? 


7 Was anythmg done during the procession? 


(NB Whole rupees and smali bits of com were scattered and 
given to the poor during the procession)” 


“STORY OF THE SADHU” 


It has been suggested that the object of including in this letter the story 
of the sadhu was that ıt might be commumicated to the witnesses ın order 
that their atterition should be directed to the morning cremation, and their 
minds should not be allowed to think of anything before midnight On 
consideration of this letter the learned trial 1udge has observed as follows 
“It was never the case of the plaintiff—nobody had ever suggested 1t—that 
he had died at midnight, or that he had died, but was revived by a charm, 
or that anybody had burnt the wood withont the body His case, as it 1s, 
and prima facie, is absurd enough, but if the Note ıs for the information of the 
witnesses—it 1s difficult to see for what else 1t was—it looks as though 
midnight as common giound would, ıt was expected, keep the mind from 
jerking back to anything behind it, and carry it straight on to the mormng 
procession by the coms then scattered, stifling all stirring of memory, as 
regards the rain, by the rain record” 


It is perfectly true that the plamtiff has never made out a case that he 
was supposed to have died at midnight But the learned trial judge has 
overlooked the fact that m the year 1921 the plaintiff had not made ont 
any case whatever regarding the events at Darjeeling He had observed a 
most remarkable reticence He had given no explanation of those events, 
or regarding his supposed rescue at Darjeeling His followers and supporters 
had not been equally reticent They had been publishing versions of the 
Darjeeling incident broadcast Two of the pamphlets issued by them have 
been placed before us, and from these pamphlets it 1s obvious that the 


+ 
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learned tral judge was wrong im saying that nobody had ever suggested 
that they had burned the wood without the body or that he was revived by 
a charm In the pamphlet entitled “Bhowaler Katha O Natin Sannyası” 
(wrencay FA 8 TTA aqt) occurs the explanation “When the rain and storm 
ceased they on coming back to the cremation ground could not find the dead 
body of the Kumar any more Thereafter it 1s said they went away setting 
the empty pyre on fire’, and in the pamphlet, “Fakw Beshe Praner Raja” 
( afea a aera qta) occur the words ‘Well attanged pyre 1s there, the 
anxiety 1s great, setting fire to the empty pyre, say ‘Har’, ‘Har’ ** t * 
The Kumar’came to senses by the influence of reviving verses and saw the 
great pious man by opening his eyes” 


NO ATTEMPT TO INFLUENCE WITNESSES 


Nobody has attempted during the proceedings in court to make the 
plamtıff responsible for this statement of the case But it shonld be 
remembered that 1n 1921 when the letter (ExIubit 443) was written, the autho- 
rities had to depend on statements such as those contained in the pamphlets 
referred to above, in order to ascertain what was the case of the plaintiff The 
fact, therefore, that ın the story of the sadhu the authorities put forward a 
case which the plaintiff disowns 1s no indication that that story was put 
forward dishonestly, or was not believed by the authorities to be the storv 
on which the sadhu relied It seems to me that there ıs no justification for 
the view that the story of the sadhu contained in Ex 443 was a deliberate 
perversion of what the authorities believed to be the plaintiff's case As for 
the suggestion that the note was for the information of the witnesses, 1t seems 
to me that this ıs equally unjustifiable With due respect to the learned trial 
judge, ıt seems to me to be an act of common prudence to supply the person 
ipon whom the duty of examining witnesses is thrown, with a statement of 
the case according to both parties in order that he may frame his questions 
intelligently and appreciate the answers The fact that the case of the 
sadhu as ıt was understood by the authorities was set out in this letter 
does not justify the inference that that story was to be shown to the witnesses, 
nor that witnesses were to be deliberately misled in order that they might 
forget the truth In the course of the argument it has been suggested that 
as Satyendranath Banerjee and Sasanka Ghosh, Government Pleader of Dacca, 
were in Darjeeling at the time Mr N K Ray, Deputy Magistrate, took the 
statements of the witnesses, these gentlemen must have had some part in 
the proceedings and have influenced the witnesses who made the statements 
No definite misconduct on their part is alleged There has been an under- 
current of suggestion either that they were present during the examination of 
the witnesses, or that the questions were put not merely in leading, but ın 
misleading forms, or that these gentlemen took some other action aS a 
result of which the witnesses were induced to omit all references to facts 
within their knowledge This argument 1s wholly unconvincing 


- DISCREPANT EVIDENCE IN COURT 

The three witnesses whose statements were taken in 1921 by Mr N K 
Ray have been examined on behalf of the plaintiff They have given evidence 
m court which is materially different from their statements as recorded by 
Mr N K Ray They have offered explanations of the difference between the 
statements ın 1921 and their evidence in court But at no stage did these 
witnesses attempt to explam the difference by ascribing misconduct to 
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Satyendranath Banerjee or to Sasanka Coomar Ghosh If there were any 
truth ın the suggestion that Satyendranath Banerjee had seen these witnesses 
or decerved these witnesses, or in the suggestion that Sasanka Coomar Ghosh 
had a hand ın examining the witnesses and put misleading questions, the 
witnesses could haye said so on oath They did not do so, and I am satisfied 
that we have no justification whatever for thinking that the statements of 
these witnesses recorded 11,1921 were obtained by practising any deceit on them, 
or by questioning them in a Jeading form ım such a way as to induce them 
to hide the truth I am satisfied that the statements made by these witnesses 
in 1921 were as honestly made as those witnesses were capable of making 
Such being the case, ıt 1s desirable to examine the statement, of these 
witnesses made ın 1921 and compare them with the evidence of the same 
witnesses taken im court in the present case 


KHETRA NATH MUKHERJEE'’S EVIDENCE AND PREVIOUS 
STATEMENT COMPARED 


° . 

The first of these three witnesses to be examined in 1921 was Khetra 
Nath Mukherjee who was then Head Bill Clerk of the Darjeeling Municipal 
Office He has since retired from service and adopted sannyas, and he now 
calls himself Swam: Onkarananda Girt He deposed ın court to the effect 
that one mormmng im May, 1909 Jagat Mohim, the nurse of the Victoria 
Hospital, came to the mess in which he was living and told him that 
Ramendra Narayan Roy had died on the previous might, and requested him 
to come and help in the cremation, and that, accordingly, he had gone to 
“Step Aside” and had found a body wholly covered up being brought out 
and placed on a charpoy He got the impression that the body was that 
of a tall fat man He stated further that the body was carried to the 
cremation ground in procession and that fried rice and rupees were scattered 
on the way He added that at the cremation ground the body was placed 
on the pyre still wholly covered, that neither the face nor any part of the 
body could be seen, that not a single Hindu rite was observed, not even 
a pinda (funeral cake) was offered, and that the body was burnt to ashes 
It ıs interesting to compare this with his statement recorded in 1921 ‘That 
statement reads as follows “I have been at Darjeeling since 1891 Probably 
in 1909 Jagat Mohini Dasi, a nurse of the Victoria Hospital, informed me of 
the death of a Kumar of the Bhowal estate overmght ‘This was early in 
the morning probably in this season I was asked by the nurse to attend 
the funeral of the Kumar as a Brahmin At about 6 or 74M I went to the 
house named “Step Aside”, where the death of the Kumar was said to have 
occurred On my artival I found the dead body being brought out of the 
house The body was that of a stout, strong and fair-complemoned man 
We then carried the corpse to the cremation gtound here forming a procession’ 
Whole rupees, pice, khas, etc , were scattered by the Kumar’s people including 
his brother-m-law when the procession passed A Madras: gentleman was 
also among the procession as the Kumar’s attendant After the conveyance 
of the dead body, Nathu Dome was about to take away the apparel of thd 
Kumar when a Kumar’s man wanted to assail the Dome I interposed, but 
was told by the assailant that the dead body must not be touched by 
a Dome as it belonged to the Kumar of Bhowal At my request the 
gentleman desisted It was he who set fire to the face of the deceased, 
The corpse was then burnt to ashes in out Presence with fire wood, ghee 
etc, set on fire The weather was quite fair during the cremation There 
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was altogether no rain or storm That day a sradh ceremony came off at 
the house of the Raja of Kakina at Kurseong I had been invited, but could 
not attend there owing to my detention till the cremation was fully over 
in the afternoon of that day ‘The Kumar’s brother-in-law and many others 
attended the cremation The brother-in-law had a brown overcoat on and told 
me that the Kumar’s attendants who were present would get out of employ 
owing to the demise of the Kumar” 


I 
MATERIAL DIFFERENCES 


From that statement ıt appears that he then remembered that the body 
was that of a stout, strong and fair-complexioned man In that statement 
he describes the performance of the mukhagm ceremony, and he mentions 
such an insignificant detail as the overcoat worn by the brother-in-law of 
the deceased and the statement of that brother-in-law that all the Kumar’s 
attendants who were present there would lose their service owing to the 
death of the Kumar The learned trial judge sees no material difference 
between this statement and the evidence in comt ‘To my mind the material 
differences are these There ıs no suggestion in the statement recorded 
in 1921 that there was anything unusual in this particular cremation ‘There 
1s a clear indication that he found the dead body bemg brought out and 
that he saw the body at that stage ‘There ıs no suggestion that the body 
was covered up in an unusual manner ‘There is no suggestion that no 
religions rites were performed 


In the circumstances, to describe that statement as not differing in any 
material respect from the present statement seems to me mcorrect In view 
of the evidence given by Dr Pran Krishna Acharyya I should have hesitated 
to describe the evidence of this witness in court as deliberately incorrect 
The mere fact that ms present recollection ys different from hus recollection 
w 1921 would not of itself indicate that on one occasion or the other he was 
making a deliberately false statement But the explanation given by this 
witness regarding the discrepancies in his previous statement seems to me 
to indicate clearly that a false explanation was provided for him, aud that 
he willingly and deliberately accepted that false explanation For imstance, 
in fis examimation-n-chief, after describing how he got the impression that 
the body on the charpoy was that of a man taller than himself, he added 

When the body was placed on the chita (funeral pyre), the cloth covering 
the body moved exposing this part of the body (shows ribs a little below the left 


arm-pit) The complexion of that part was girer (farrish)” In cross-examina- 
tion he was shown the previous statement and questioned with regard to 
that He answered “At the “Step Aside” I did not see the complexion of the 
body” Question “Why did you say that?” Answer “I remember now 
that I had not seen the complexion, but I must have said I did, seeing my 
signature occurs there” The witness was Te-examined, and in re-examination 
the following occurs “Question—You said you saw a part of the dead 
body at the sasan Did that give you an idea of the complexion of the man 


as a whole? Answer—It did—aqj (fair) with a yel 

deposed before N K Roy I had the impression ie ae sao maser ; 
This re-examination 1s most illuminating I am quite prepared to believe 
that when strangers attend a funeral Procession they pay no particular 
attention to the rites performed, provided that everything proceeds substan- 
tally mm the way that they expect it to do They may, ım fact, pay no 
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attention to the features of the body exposed, and they may not care to 
notice what sort of a body ıs actually cremated I refuse to beheve that a 
witness after 25 years remembers such an insignificant little detail as the 
moving of a cloth and the exposure of a few square inches of the skin, 
under the arm-pit, and I refuse to believe that from such accidental exposure, 
any person at a cremation ground immediately builds up ın his mind a 
picture of the dead man as stout, strong and fair-complexioned The explana- 
tion of this witness convinces me that the evidence given ın court was 
intentionally and deliberately false 


BASANTA KUMAR MUKHERJEE EVIDENCE IN COURT 


The second of these witnesses to be exammed in Darjeeling was Basanta 
Kumar Mukherjee, then officiating Head Assistant in the Deputy Commis- 
sioner’s office, Darjeeling He was examined in court on the 17th August, 
1934, as a witness for the plamtiff He too deposed that one morning in 
the month of May, 1909, Jagat Mohini Dasi, a nnise of the Victoria Hospital, 
came to the place where he was living and asked hım as a’ Brahm{n to go 
and assist ın the funeral procession of the Kumar of Bhowal He proceeded 
to state that on receipt of the news he went to “Step Aside”, arriving at 
that house at about 8 AM, and there he found a dead body already wrapped 
am cloth lying on a khat ın the yard ‘The whole of the body was wrapped 
with cloth so that I could not see its face or any part of the body” He 
added that the body looked tall, not shorter than the witness, probably taller 
He then stated ‘‘We took the body of the Kumar to the sasan—the body 
which was taken there It was placed on a partly formed chila (pyre)— 
such chitas are kept there The body, wholly covered as before, was placed 
upon the chita (pyre), cloth and all Ordinarily, the dead body of a Hindu 
is bathed This corpse was not bathed Ghee was not rubbed over it, nor 
was ıt made to put on a new cloth The usual pindas (funeral cakes) offered 
before mukhagm (putting fire first on the face of a corpse in cremating it) were 
not offered I have never seen any other corpse burnt in this manner—in 
the manner this was” 


PREVIOUS STATEMENT 


The statement in 1921 reads: “I have been working in the Deputy 
Commussioner’s office since 1902 About 12 years ago I was asked by nurse 
Jagat Mohim of the Victoria Hospital to attend the funeral procession of 
the second Kumar of Bhowal So I went to the house known as “Step Aside” 
at about 8 amt After my arrival the dead body was brought out on a cot, 
of the house covered with a cloth I accompamied the dead body to the 
cremation ground here, but stood at some distance from the funeral pyre 
So I did not notice the face of the corpse to which fire was set by a young 
man who was found weeping bitterly The youth rolled on the ground crying, 
‘Did you bring me here to set fire to your face?! An old Durwan was so 
much moved by mental anguish owing to the demise that he had to be 
forcibly restrained by 4 or 5 men from jumping into the funeral pyre to 
put an end to his life with the Kumar The funeral pvre was set on fire 
While it was burning I left the place, so far as I remember, leaving a large 
crowd on the burning ground The weather was very fair on the day of 
the cremation There was no rain or storm, during the cremation which 
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must have been completed by 3 pm that day I had no occasion to see 
the Kumar during hus life-time Pice, rupees, small coms, etc, were 
scattered during the funeral procession I don’t remember anything more 
particularly, except seemg a young lady said to be the Kumar’s widow 
weeping on the roof of the portico of the house from which the dead body was 
taken to the burning ground” It appears in that statement that he arrived 
at “Step Aside’ before the dead body was brought out, and further that he 
was prevented from seeing the face of the corpse at the cremation ground, 
not by the fact that the body was still covered, but by the fact that he stood 
at a considerable distance In the statement in 1921 he did not say that the 
body was that of a tall man he did not say that there was anything 
suspicious in the circumstances he did not say that the body was covered 
from head to foot from the beginning to the end He did not say that all 
the ordinary funeral rites were omitted He did say that in connection 
with this funeral he did not remember anything more than what he had 
stated, except seeing a young lady said to be the Kumar’s widow weeping 
on the roof of the portico of the house from which the dead body was taken 
to the burning ground It ıs obvious that this statement too varies consider- 
ably fr6ém his statement in court When cross-examined, he stated that 
though all the customary funeral rites invariably observed in the case of 
Hindu Bengalee Brahmins were not performed, still nothing in the proceed- 
ings appeared in any way suspicious to him It may be that this witness’s 
recollection has changed since 1921 owing to the very vigorous propaganda 
that has been made since the arrival of the plaintiff in Dacca But in his 
evidence too there 1s one curious detail which suggests perjury His evidence 
1s that he did not see the body until 11 was lying on a khat, yet he expressed 
the opimion that the body looked tall, not shorter than the witness, probably 
taller, and the witness was 5 feet and 6 inches in height In this connection, 
it 1s interesting to note that the plaintiff’s party have throughout attempted 
fo show that the body cremated on the morning of May the 9th was that 
of a man much taller than the late Ramendra Narayan Roy If, as the witness 
says, he arrived at “Step Aside’ at a time when the body was already lying 
on a khat, and the body was covered from head to foot so that no part of 
it could be seen, it 1s mcredible that he should have formed the impression 
that the body was that of a man taller than himself, unless ıt so happened 
that the dead body was that of a man most exceptionally taller Whether 
the witness’s evidence in court ıs honest or otherwise, ıt seems to me 
clear that his present recollection cannot be relied upon, and his evidence 
1s, therefore, of no assistance to the plaintiff 


NALINI KANTA CHAKRAVARTY 


The third of the witnesses to be exammed im 1921 was Nalim Kanta 
Chakravarty The difference between the evidence of this gentleman 1n 
court and his statement ım 1921 1s so noticeable that even the learned trial 
judge was constrained to remark that the witness has been nghtly discredited 
by his former statement ‘The learned tral judge adds “The witness 1s 
gone, though the circumstances under which these statements were taken, 
what questions were put on the 3rd June, before the printed questionnaire 
had been framed, what things were put into their mouth, or what suggested 
as common ground, like ‘the story of the sadhu’ I mentioned and sent with 
some questions framed on the 3rd June, are not known One thing, however, 
is plan That less than 11 days after the plaintiff declared ius identity 
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the idea had occurred to get this ‘uncovering of the body’ from the witnesses, 
and to pin them down” In my opimion, the suggestions contained in this 
comment are without justification If anything was put into the mouth 
of the witness, the witness could have said so He omitted to say so, and 
there ıs nô evidence whatever that anything was put into lus mouth I 
agree with the learned trial judge that the witness 1s utterly discredited 
But I cannot find anything frém that fact to justify criticism of the opposite 
party ' 

The fourth witness for the plamtıff who deposed that he actually 
accompanied the funeral procession on the morning of May the 9th 1s Ram 
Sing Subla whose evidence I have already discussed I am satisfied that 
this particular witness 1s a person on whose testimony nobody would dream 
of relying It follows, therefore, that so far as the evidence adduced by 
the plaintiff 1s concerned there 1s no reason whatever for supposing that 
the funeral on the morning of May the 9th was conducted in exceptional 
manner 


t 


ALLEGED DISCREPANCIES IN DEFENCE EVIDENCE 


The learned counsel for the plamtiff has drawn our attention to contradic- 
tions and discrepancies in the evidence given on behalf of the defendants 
with regard to the morning cremation But he has not disputed the attendance 
at the cremation ceremony of most of the witnesses who have so deposed 
He has not asked us to draw the conclusion that the witnesses were not 
present He has merely asked us to infer from these contradictions and 
discrepancies that no rites or ceremonies were performed He has pointed 
out that Shyamadas Banerjee deposed that there was no priest at the 
cremation and that one Sash: Banerjee, an accountant at Darjeeling, perhaps 
acted as the priest The evidence of Birendra Chandra Banerjee and 
Dr Ashutosh Das Gupta does not agree with that of Shyamadas in this 
respect Both of them said that mantras were read by Ambika Thakur, 
the cook, who was a member of the establishment of Ramendra Narayan 
Roy at Darjeeling It appears that when Birendra Chandra Banerjee 
depnced in the Sripur case, he stated that the cook Ambika acted as the 
priest and told the mantras In his evidence, ım the present case, however, 
he asserted that two persons, Ambika Thakur and a Babu residing in 
Darjeeling, read the mantras, and Dr Ashutosh Das Gupta supported him in 
this respect He stated “I distinctly remember the two purohits (priests) 
One of these I distinctly remember was our cook His name is Ambika 
Thakur I think The other priest was a bhadialogue resident of Darjeeling 
He was a Bengalee” In the Defamation case Ashutosh Das Gupta had 
deposed “There was a priest He was a Hindu I cannot give his name 
I saw him at Darjeeling before second Kumar’s death I cannot say whether 
the priest went to the place of cremation before or after us (Says after) 
He went with us I do not remember where I saw the priest before I saw 
hım for the first time at our house at Darjeeling on the day of second 


Kumar’s death I cannot say if the priest was an up-country man or a 
Bengalee” 


PERFORMANCE OF RITES AND CEREMONIES 


It 1s conceded that there was no regular professional priest present at 
the cremation If anybody officiated as priest and recited the mantras which 
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were to be repeated by the person who performed the mukhagni, that person 
was a Bralimin who was not a professional priest In the circumstances, st 
seems to me not unnatural that persons who were present at the cremation 
should have forgotten who functioned as the priest and should pave given 
contradictory evidence on the subject Tho mere fact, therefore, that some 
witnesses stated that the priest was Sash: Banerjee and that some witnesses 
stated that Ambika Thakur recited the mantras, does not suggest to me that 
either of these groups of witnesses was deliberately’ giving false evidence 
The only suspicious part of the evidence 1s the attempt of Ashutosh Das 
Gupta and Birendra Chandra Banerjee to reconcile the two stories and 
to assert now that two persons functioned as prests I believe this belated 
explanation 1s untrue But I do not think that the contradictions regarding 
the identity of the person who functioned as priest indicate that any of 
the other witnesses were giving false evidence in the matter With regard 
to the suggestion that tites and ceremomes were not performed, it should 
be borne in mind that Satyendranath Banerjee and other men of Ramendra 
Narayan Roy’s party were young men less than 30 years of age and were 
all strangers to Darjeeling ‘They had sought and obtained the assistance 
of a number of Brahmins and other gentlemen present in Darjeeling, and 
these strangers had accompanied the party to the cremation ground to assist 
tu the cremation Many of these persons who did so assist must have 


there was any lack of ceremony, and that nobody interrupted and endeavoured 
to msist that the proceedings be carried out with more respect to the Hindu 
religious rites and usages, or stricter observance of Hindu rites It seems 
to me unhkely that a group of Brahmins would stand quietly by, while 
Some inexperienced young men performed a cremation ceremony in direct 
defiance of the customary rites and ceremonies The fact that there was 
no protest from anybody and no interruption, convinces me that there must 
have been, xf not strict observance of ceremony, still sufficient observance 


witness for the defendants, omitted m his evidence to make any reference 
to the ceremonies performed, justify the mference that no ceremony was 
performed 


JUDGE’S REASONS FOR DISBELIEVING DEFENCE VERSION 


The learned trial judge in dealing with this part of the case has come 
fo the conclusion from certain circumstances to which reference will now 
be made, that the mornin 


& cremation was performed without the observance 


a 


KASISWARI DEVI'S VISIT 551 


of any ceremony ‘The first of the reasons given by the learned tral judge 
is that ıt 1s perfectly clear that not a soul had come at mght after 9 PM., 
to “Step Aside’ He refers to the contradictory evidence of Shyamadas 
and Rajendra Sett as regards the time at which they received the cali to 
go to “Step Aside” and the tıme at which they got there, and has pointed out 
that their evidence does not agree with the entry in Satyendranath Baneryee’s 
diary under head May the 9th I am unable to understand how this shows 
that the morning cremation was not properly performed Whether these 
witnesses came at 1AM or 3AM orGAM may bea matter of dispute, but it 1s 
not disputed that im fact they went to “Step Aside” on the morning of May, 
the 9th and accompamed the body to the cremation ground No discrepancy 
as to the time at which they went to “Step Aside” can possibly indicate what 
took place at the cremation ground \ 


The second argument advanced by the learned trial judge 1s one which 
I find still more difficult to understand It 1s this that “the procession im 
the morning was made as public as possible, pice scattered, and reversed 
arms, and so forth, though this sort of thing ıs usnally done in the case of 
rich people who die full of years, and not in the case of sudden, strange, 
calamitous death of a youth, however rich” It should be remembered that’ 
apart from the .widow Bibhabats and her brother, Satyendianath Banerjee, 
the other persons at “Step Aside” were members of the famrly of Ramendra 
Narayan Roy ‘They behaved throughout their stay at Darjeeling as servants 
of very rich men and as though Ramendra Narayan Roy was an independent 
prince, and it seems to me by no means strange that when his body was 
taken to the cremation ground, it was taken in public procession with as 
much show as they were capable of making 


KASISWARI DEVI AND FLINGING AWAY OF ORNAMENTS BY 
BIBHABATI 


But the incident on which the learned judge places greatest reliance 
1s the mecident deposed to by Bibhabati Devi and other witnesses, wz, the 
visit of Kasiswar1 Devi, wife of M N Banerjee, to “Step Aside” on the 
morning of May the 9th Bibhabati Devi’s story is that during the night 
of the 8th the body of Ramendra Narayan Roy remained in a room upstairs, 
and she, Bibhabati, remained touching the body thronghont the mght, and 
that ım the morning when arrangements were being made for the cremation, 
information was taken by Jagat Mohim, the town nurse, to many persons, 
and among others ıt was taken to the family of M N Banerjee When 
news was received at the house of M N Banerjee, Kasıswarı set ont for 
“Step Aside” to comfort Bibhabati and to give what assistance was in her 
power, and she was followed by two of her sons Bibhabati’s case proceeds 
that the body was taken downstairs and was ultimately taken out of the 
house for cremation Bibhabati m her grief tore off her ornaments and 
flung away some Thereafter Kasiswar1 Devi took her to her bath-room and 
bathed her, and at that time the remaiming ornaments were taken from the 
person of Bibhabat: and handed over by Kasıswarı Devi to the servant 
Bepin Behar: De, who tied them in a handkerchief ‘Thereafter Kasiswati 
Devi took Bibhabatt from “Step Aside’ to her own house and kept her 
there until the cremation party returned ‘The learned trial judge has stated 
that no young girl would take off all her ornaments, and in fact would not 
be allowed to take off her ornaments before the cremation party returned, 
He stated that ıt ıs the custom that if a girl attempts to do so, other elderly 
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ladies restrain her and imsist upon her keeping them, there being a sort 
of umpression that until the cremation party returns, there 1s still some hope 
and the wife has not yet become a widow There is no evidence that this 
ws the practice The learned judge stated that the witness Bepin Behari De 
adnutted this custom The actual evidence of the witness reads as follows 

“To Court—When the Ram came out of the bath-room on the day following 
the Kumar’s death, there were no ornaments on her person—might have 
been something on the nose—but this I do not remember To Court—I do 
not know if widows are made to take off all ornaments immediately upon 
death Ornaments are not kept after cremation—but I do not know” Even 
assuming on the strength of the learned jndge’s own experience, that there 
18 such a custom as he describes, it does not necessarily follow that the 
custom 1s observed in all parts of the country and im all families At “Step 
Aside” there were no elderly ladies of the family of Ramendra Narayan 
Roy so far as we are aware Bibhabati certainly behaved at the time as 
though she were absolutely frantic with grief It would not be surprising 
if she flung all of her own ornaments away in the manner described It 
does not seem to me impossible that Kasiswari Devi realised that it was 
wiser at the tme not to thwart Bibhabat, and to allow her to have her own 
way until the first urge of grief had subsided ‘To my mind, therefore, there 
is nothing intrinsically unreasonable im the story j 


GITA DEVI’S ACCOUNT 


The learned judge found confirmation for Ins view in the evidence of 
Gita Devi 


Gita Devi’s evidence reads as follows “As soon as Rani saw us after 
being brought by mother, she began to say weeping, ‘Didi (elder sister), 
What is there left in me which you have come to see? She was then 
Weeping very bitterly, words caunot describe ıt She kept on weeping saying, 
I am leaving my idol of gold in these hulls’ We tried ou1 best to console 
her Mother reached her to her house when she (mother) received nforma- 
tion that all duties in the cremation ground were over” In cross-examination 
she deposed “It was immediately after the Kumar had been taken out 


young girl was crymg alone As soon 
as we went there, the Ram began to cry bitterly on cone She told us, 
Didi (elder sister), what have you come to see in me? I am leaving all my 
Possession im this hill’ Saying so she began to weep bitterly At last 
when she became a Itttle appeased, mother began to ask her everything 
She said, while weeping bitterly, ‘A new elephant has been purchased It 
has not yet been named’ When she came to our house she had no orna- 
ments whatsoever on her person Question—What did your mother ‘ask her? 
—~(Objected to) Answer—At fist she said, ‘You are a young girl, you have 
given up all ornaments in the meantime ?? The Ram said, ‘He never allowed 
me to put off anything (ornaments) from my person "But nobody to-day 
tells me anything’ So Saying, she began to cry and lament Mother was 
asking her all these things continually The learned trial Judge has expressed 
the opmion (with which I am im entire agreement) that this latter evidence 
18 obviously honest and truthful evidence, and he has drawn the conclusion 
that since Kasiswar: Devi asked Bibhabat: Devi after the latter was taken 
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to Mr M N Banerjee’s home why she had taken off her ornaments, there- 
fore, Kasiswar1 Devi could not have been present at “Step Aside” when 
the ornaments were taken off It seems to me that this mference 1s not 
justified In the first place, ıt 1s doubtful whether Gita Devi now remembers 
exactly what conversation took place But, even 1f ıt be assumed that the 
conversation recorded is exactly the conversation that occurred, it does not, 
mm my opimion, justify the inference drawn from it I can find nothing 
strange ın Kasiswar1 Devi's assisting Bibhabati to tear off her ornaments 
in the first urge of grief, and stil] attemptmg to console her with such 
questions and conversation I can see nothing in this evidence to justify 
the inference that Kasiswari Devi was not present at “Step Aside” on the 
morning of May the 9th 


KASISWARI DEVI'S VISIT 


On the other hand, there are a number of circumstances which suggest 
that ıt 1s extremely probable that she went to “Step Aside’ We have 
1t admitted that Jagat Mohim, the town nurse, went on the morning of 
May the 9th to call people to assist at the cremation Jagat Mohini 
seems to have called, among others, Basanta Kumar Mukherjee, who 
lives near to the home of Kasiswar: Devi, and also Swami Onkarananda 
It ıs proved by Gitta Devi that Jagat Mohim had attended the 
former when her child was born some months before the event we are 
discussing, and it is further proved also by Gita Devi that Jagat Mohin1 
temained on friendly terms with Kasiswar1 Devi and used to visit her from 
time to time Kasıswarı Devi’s kindmess and sympathy with people in 
distress was well known ın Darjeeling She was a lady who might reasonably 
be expected to rush to the assistance of any stranger Bengalee lady who was 
in trouble Such beimg the case, it ıs only natwal that Jagat Mohim when 
gomg out to call people to assist ın the cremation and passing near the 
house of Mr M N Banerjee should cali at that house and obtain assistance 
of Kasiswar1 Devi and her sons We have further the undisputed fact that 
Bibhabati was taken to the house of Kasiswar1 Devi during the tıme the 
second cremation was being carried ont In these circumstances, 1t seems 
to me highly probable that Kasiswar1 Devi went to “Step Aside” and herself 
took Bibhabat: to her home 


t 


OMISSION OF HER NAME IN SATYENDRA’S DIARY 


Our attention has been drawn im this connection to the diary of 
Satyendranath Banerjee under date May the 9th In that entry there is 
no meñtion of Kasiswar1 Devi’s presence at “Step Aside”, but the fact is 
mentioned that her son Balen arrived to assist at the cremation Further- 
more, there ıs an entry in these words ‘Sejomama remaimed with 
Bibhabati at “Step Aside” ” It has been argued that this entry in the diary 
indicates that Kasiswar1 Devi could not have gone to “Step Aside”, other- 
wise her name too would have occurred in the entry, and also that since 
Sejomama remaimed with Bibhabati, ıt follows that Kasiswari did not remain 
with her I am not impressed with this argument It seems to me clear 
that when the author was making this entry he was thinking wholly of the 
arrangements for the cremation, and he was specifying the people who 
assisted at the cremation so far as he could remember them, and the 
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reference to Sejomama is not, ın my opinion, an indication that he was 
thinking what had happened to ius sister Bibhabati, but he was explaining 
why Sejomama did not accompany the body to the cremation ground It may 
be noted that though Bibhabati went to the house of Kasiswari Devi, this 
fact ıs not entered in the diary The omission of Kasıswarı Devi’s name 
from the diary does not suggest to me that she was not present at “Step 
Aside” that mornmg After careful consideration of the evidence mven J 
see no reason to disbelieve the story of her presence I certainly see no 
reason from this evidence to deduce that the morning cremation was not 
carried ont with due observance of the religious rites and ceremonies 


NO EVIDENCE AS TO BODY BEING DOWNSTAIRS 


The cross-examination of the witnesses has 1evealed contradictions as to 
the manner and time at which the body was brought -downstairs at “Step 
Aside” and was taken out in the compound preparatory to being taken to 
the cremation ground One of the witnesses, Rabin Banerjee, even suggests— 
though he does not definitely say so—that the body was brought down 
through the sweeper’s path to the compound Such contradictions, where 
witnesses are giving evidence 25 years after the event described, seem to 
me wholly natural, and it does not seem to me that the court is justified m 
taking statements of witnesses on separate details and building up a story 
contrary to the evidence in general of those witnesses None of the witnesses 
examined has stated definitely that they found the body inside a room on 
the ground floor at “Step Aside” It ıs true that some witnesses have 
said that 1t was brought into a room on the ground floor, and some have said 
that ıt was brought through a room on the ground floor, but none has ever 
suggested that the body was kept in a room on the ground floor at any time 
to their knowledge I can see nothing ın the evidence to justify the 
conclusion that the body which was taken out for cremation on the morning 
of May the 9th was a body which had been kept ın a downstasrs room and ` 
had not been in an upper room in the house I have stated that, m my 
Opinion, contradictions in the evidence of these witnesses are natural, even 
such glating contradictions as appear in the evidence of Rabin Banerjee, 
and I do not think that such contraditions justify an inference that the 
witnesses who made them were not present at “Step Aside” that morning 
nor that they have given false evidence ‘But even if ail those defence 
witnesses whose presence at “Step Aside” ot at the cremation ground 
1§ disputed are left ont of account, there still remam many witnesses whose 
presence at “Step Aside” and at the cremation ground is admitted None 


of these witnesses have suggested in their evidence that there was anything 


Fnr in the cremation or enything to arouse suspicion or excite 


RAJENDRA NATH SETT’S EVIDENCE 


Of the witnesses examined, two, namely, Rajendr tt and 
Haran Chandra Chakladar, seem to me io be aal A and 
truthful witnesses It is true that the learned trial judge has referred to 
their evidence and has rejected it But dus reasons for doitig so seem to 
me wholly unsatisfactory Rajendra Nath Sett is a witness of whom the 
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plaintiff stated ın his memorial ın the year 1926, “Babu Rajendra Lal 1s a man 
of Ingh position in society He was once the Chairman of the Bally Munici- 
palty and an Honorary Magistrate and there ıs no reason to disbelieve his 
statement” From that memorial it is clear that Rajendra Sett’s presence 
at “Step Aside” and at the cremation was admitted But it was stated in 
the memorial that Rajendra Sett was deceived into believing that the body 
burnt was the body of Ramendra Narayan Roy The exact words of the 
memorial are ‘That your memorialist has very little idea of the secret 
enquiry made about him But he has been lately informed by Babu Rajendra 
Lal Sett of Bally that the latter’s statement was recorded during the 
Government enquiry The said Rajendra Babu saw your memorialist recently 
at his Bhowanipore house and questioned him about certam incidents at 
Darjeeling On hearing the answers that your memorialist gave, he recognised 
him at once as the Kumar whom he (Rajendra Babu) had met at Darjeeling 
when he used to visit his friend Satyendranath Banerjee just before your 
memoralist’s supposed death Babu Rajendra Lal stated that he was called 
to attend the cremation ground at 2 pM and he accompanied the party and 
saw a certain dead body burnt, which, he understood from Satyendra, was 
the dead body of the Kumar Rajendra Babu expressed to your memorialist 
that he had no reason then to disbelieve the statement of Satyendra Babu, 
and that he had no means to speak as to the identity of the dead body 
during the enquiry, as 1t was burnt fully covered up Babu Rajendra Lal 1s now 
at Bally, and expressed his deep regret that he made a statement as to the 
cremation of the Kumar simply because he had no reason to suspect foul 
play It, therefore, appears from the statement of a friend of Satyendra 
Babu that ıt was not difficult for the latter to hoodwink the outsiders who 
attended the cremation Babu Rajendra Lal ıs a man of high position in 
society He was once the Chairman of the Bally Municipality and an 
Honorary Magistrate and there ıs no reason to disbelieve his statement”. 


Rajendra Nath Sett was examined as a witness ın this case in March, 1931 
He was examined on commission long before the plamtiff himself deposed 
in court In his evidence he stated that the body was brought downstairs 
shortly after he reached ‘‘Step Aside’, that he saw the dead body, and that 
it was the body of the person to whom he had previously been introduced as 
Kumar Ramendra Narayan Roy Rajendra Sett further’ stated that at the 
cremation ground too he saw the dead body and recognised it to be that of 
Ramendra Narayan Roy to whom he had been introduced During cross- 
examination he was questioned about the visit to the plaintiff to which 
reference 1s made in the memorial, and he deposed “I went to see him one 
day whom people were callmg Kumar I went to see him at Bhowam:pore 
im one of the houses there, ıt might be 2 years or more from this day 
Whether he lived there or not I cannot answer 


Q —Was that house on the western side of Harish Park? 
A —That I cannot say 


Q —Dıd you put any question to him for examimng him? 
A—I did 3 


Q —What questions you put? 


A —First time when I went, Dwar: Babu told me thiough a Vakil of 
High Court. ‘Take me to the house of Dwarik Babu’ ‘There 
was a discussion with Dwarik Babu about that He said, ‘Do 
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you not even wish to see him once?’ He said this, because I 
told him that whom I saw burnt to ashes with my own eyes, 
how could I believe that he was still alive And ont of curiosity 
I went to see, and the son of Dwarik Babu went with me Going 
there and entermg into the room I was very much ‘surprised’ to 
see one gentleman whose hair was red and eyes tawny like that 
of Kumar I asked, ‘Is he Kumar?’ Then one of the gentlemen 
sittimg there said, ‘No, he ıs the nephew (sister’s son)’ After 
that he, to show whom he (Dwarik Babu’s son) took me there, 
came He asked me, ‘Well how you are—can you recognise 
me?’ I said, ‘No, how can I recognise?’ Then he told me that 
ın order to solve your doubt 1f you had anything to ask me, you 
could do so To this I put this question to him, ‘What kind of 
a hat Satyen ordimarily used to wear at Darjeeling?’ To this 
he replied, ‘Please wait’ Saying this he went upstairs Commg 
down from upstairs, brought a cap wrapped up in a newspaper, 
that was a very costly cap—tiike that of a Gurkha cap with 
embroidery, perhaps gold embroidered which he showed to me 
after opening the wrapper. I was astonished to see that, because 
Satyen on wearmg coat and pant used that sort of cap He said 
that that was thew family cap—all of us used that cap and 
Satyen also used that cap Another question I put to hım 
‘Ordinarily did you wear cloth at “Step Aside”’?’ He said that 
a silk cloth was wound up m the waist and another coloured 
coat like that of a sleeping suit was worn on the body From the 
answer he gave, these things seemed to be similar to those I 
saw on the first occasion As sumilar things were mentioned, so 
I said, ‘You used to wear lung: cloth and not (ordinary) cloth’ 
He said that they used to wear cloth in the manner of a Jungi 


Q—About this did you test him? 


A —Many days after I met Satya and he told me, ‘Yes, he used to 


wear cloth im that fashion—who does not know that?? Satya 
laughed at it” 


Tt is clear from this description that Rajendra Nath Sett demed the story 
given in the memorial He did not say anything about telling the plaintiff 
that he had seen the body completely covered up He did not say that he 
expressed any regret for haying made a statement regarding the cremation, 
nor did he say that he recognised the plaintiff as Ramendra Naravan Roy 
Tuspite of this direct contradiction of the statement made in the memorial, 
the plaintiff im tus evidence made no attempt to prove affirmatively the 


truth of the statement contamed m the memonal regarding Rajendra Nath 


mee The only statement ın the evidence of the plaintiff in this connection 
1s this 


“I know Rajendra Sett It is true that he saw me in Calcutta and 
recognised me” 


Tt seems to me that the story given in the evidi 3 

ence of Rajendra Nath Sett is 
a probable and reasonable story His evidence that fe ca astounded at 
the plaintiff giving correct answers to his questions end his description of 
tus conduct m racing to Satyendranath Banerjee for an explanation seems 


to me so natural and so convincing that it must be trne But there 18 


nothing ım this evidence to suggest that he had, m fact, been deceived at 
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Darjeeling, or that he had ın fact seen the cremation of a body which had 
been hidden from public view His evidence ın court, to my mind, merely 
suggests that he was taken aback at what he considered the uncanny ` 
knowledge of the plaintiff of past events, and it was not until his interview 
with Satyendranath Banerjee that he was able to regard that knowledge in 
its proper light I can see nothing im tlus evidence to discredit Rajendra 
Nath Sett 


NO MATERIAL CONTRADICTIONS 


The learned trial judge has disbelieved Rajendra Nath Sett apparently 
owing to contradictions between the evidence of this witness and 
Bejoy Kumar Mukherjee regarding the ime of their arrival at “Step 
Aside” on the morning of May the 9th, and contradictions between 
their evidence and that of Satyendranath Banerjee regarding the contents 
of the note which they recerved from the latter In his evidence Rajendra 
Nath Sett deposed that “one day after midmght at about 1 o’clock, the said 
durwan, who accompanied Satyendra Babu in his walk, having come to our 
place pushed the door and gave mea slip In this it was written ın English, 
‘Dear Mr Sett, Kumar is no more, please come with Brahmins for the last 
rites’ This slip was in the handwriting of Satyendra Babu” Satvendranath 
Banerjee deposed “I did send a man to the Samitarium, but not m the 
evenng To Comt—The man I sent was either a servant or Durwan— 
(adds) I sent him after Kumar had died at midnight I sent one man I 
sent him after an hour or so after Kumar’s death which took place at 
midnight i 
Q—Do you suggest you sent him at the time to the Samitarium for 

men to come and take the corpse of the Kumar to the cremation 

ground ? 


A—No I only sent a chit to give information I did not want them 
to come at night—it depended on them ” 


The entry in Satyendranath Banerjee’s diary of May the 8th reads ‘Sent 
man to the Sanitarium for men to get the corpse removed for funeral ” 

In other words, the diary entry supports the evidence of Rajendra Nath 
Sett, but contradicts the evidence of Satyendranath Banerjee I do not think 
that the evidence of Satyendranath Banerjee on this pomt 1s a material 
contradiction But, in any case, I do not see why the statement of Satyendra- 
nath Banerjee in this court which contradicts his own entry written at the time 
should be considered sufficient to discredit a witness like Rajendra Nath 
Sett With regard to the time at which Rajendra Nath Sett and Bejoy 
Kumar Mukherjee went to “Step Aside”, Rajendra Nath Sett deposed 
“When we reached the “Step Aside” ıt was almost dawn It was not before 
3 o’clock”, and ın cross-examimation he states “At that time when it 
began to dawn at Darjeeling I cannot say But there the dawn begins later 
than in this part of the country It was at about 5-30 or 6 or 6-30 AM” 


Bejoy Kumar Mukherjee ın cross-examination states that on receiving 
the news of death he went to “Step Aside” probably very early in the 
morning, 1t might be 4 or half past 4 Satyendranath Banerjee’s diary of 
May the 9th opens with the sentence, “Sett with men from Sanitanum 
arrived ” It has been suggested that because events between midnight -of 
May the 8th and dawn of May the 9th have been entered by Satyendranath 
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Banerjee under head May the 8th ın his diary, therefore, anything that 15 
entered under head May the 9th must necessarily occur after dawn It is, 
therefore, argued that the entry in Satyendranath Banerjee’s diary of May 
the 9th proves that Rajendra Nath Sett and others from the Sanitarium had 
not arrived until after dawn on May the 9th 


Satyendranath Banerjee’s diary was not written up at the time It was 
certainly not written until 10 or 12 days after To attach such importance 
to the date under which this entry is made seems to me without justification, 
I do not think that the fact that this entry appears under date May the 9th 
justifies us ın coming to any conclusion on the question whether Rajendra 
Nath Sett and his companions arrived before dawn or after dawn I have 
been unable to find any evidence on the record to justify the conclusion 
that Rajendra Nath Sett was giving false evidence either with regard to 
the message he received, or with regard to the time at which he went to 
“Step Aside”, or ın respect of the details of the cremation 4s he remembers 
them 


HARAN CHANDRA CHAKLADAR 


Another witness I considered to be obviously a truthful witness is Haran 
Chandra Chakladar ‘The learned trial judge rejected his evidence for reasons 
set out in his judgment at pages 391-392 At page 392 of the judgment the 
learned trial judge observed that Haran Chandra Chakladar falsely stated 
that he was present at the condolence meeting which took place at the 
Sanitarium on May the 16th, 1909 It appears that a list of the gentlemen 
present at the condolence meeting was drawn up and kept in the file at the 
Lewis Jubilee Samitarmm The name of Haran Chandra Chakladar 1s not 
in the list, though the learned tral judge found even a ‘youngster’ who 
attended appears there, and from this fact the learned trial judge has come 
to the conclusion that Haran Chandra Chakladar was not present at the 


meeting, and had, therefore, given false evidence when he said that he was 
present 


The witnesses whom the learned trial judge has held to be witnesses of 
truth, whose honesty could not possibly be questioned, are Hiralal Roy and 
Nagendranath Rakshit, two of the members of the Maitra group Hach of 
these witnesses has stated on oath that he was present at the condolence 
meeting, yet their names do not occur in the list, Ex Z(118) | It ıs obvious, 
therefore, that the mere fact that a gentleman’s name does not occur im 
the list of persons who attended the condolence meeting 1s not a sufficient 
reason for holding that he was not present at that meeting 


CHAKLADAR’S STATEMENT TO LINDSAY 


Haran Chandra Chakladar is one of the persons to whom in 1921 J H 


Lindsay, Collector of Dacca, sent a questionnaire No reply was received 


from Haran Chandra Chakladar, and accordingly in September, 1921 Lindsay 
came to Calcutta and took the 


opportunity of calling on handra 
Chakladar He asked Haran Chandra Chakladar ein poner and 
obtamed answers But Haran Chandra Chakladar objected to his answers 
being recorded and was not prepared to give a Signed statement Conse- 
quently, J H Lindsay did not record the answers then and there He waited 
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until he returned to his hotel and then recorded the gist of the answers ag 
he remembered them The record which he prepared is Ex Z (359) and reads 
as follows “He said that he was hving at the Samtanum, Darjeeling, in 
May, when a man came from the house of the second Kumar of Bhowal to 
say that the Kumar had died and asking hım and others as Brahmins to help 
at the cremation ceremony ‘This man came in the mormmg Prof Chakladar 
went to the house and saw the body lying under a sheet, he helped to take the 
body to the cremation ground, and he saw the Kumar’s face when the fire 
was apphed to the dead body He knew the Kumar from before and 
recognised lns face when in the pyre The body was burnt im Ins presence 
Prof Chakladar did not wish to be called ın court, so he had not given 
a written statement before Babu Satyendra Banerjee was with me when our 
talk took place, but he personally did not know the way to the house 
Prof Chakladar did not remember if there was any storm the night before 
the cremation ceremony” In his evidence J H Iandsay said “Calcutta 
was outside my jurisdiction As far as I recollect, I recorded that statement 
because this man had not sent an answer to the questionnaire sent to those 
whom I had learnt to be ın Darjeeling at the ume of the second Kumar’s 
death, and I thought he was the sort of person whose evidence would be 
beheved throughout Bengal whatever he sard? In cross-esammation he was 
asked “You remember full well you sent him a questionnaire and he did 
not reply?” Answer “Not full well, but I think in all probability he had not 
repled” Haran Chandra Chakladar, on the other hand, states “No body 
personally or by letter asked for any statement from me before Mr Iandsay 
approached me” 


In the statement recorded by J H Iandsay in September, 1921 occurs the 
sentence “Professor Chakladar did not wish to be called in court, so he had 
not given a written statement before” It appears that m 1921 Haran Chandra 
Chakladar remembered that he had received a request from J H L:ndsay, 
and he remembered the reason for not answering ‘The fact that ın 1931 he 
had forgotten that he had received a letter from J H Lindsay does not seem 
to me surprising, and his statement that he had not received such a letter 
does not, m my opinion, justify the conclusion that he was giving false 
evidence 


Another reason given by the learned tnal judge for disbeleving this 
witness 1s that he was unwillng to allow J H Lindsay to record his state- 
ment and was unwilling to give a wnitten statement He Stated that he 
objected to domg that, as he did not hke to be bound down by a written 
statement The learned trial judge seems to have thought that the witness 
wanted to be free to alter his statement and change it to suit the circumstances 
But it seems to me that this answer merely indicates timidity and does not 
suggest that the witness wished to remain free to alter his statement ‘The 
very explanation given by the witness seems to me an honest explanation, 
and not the explanation of an untruthful witness The learned tral judge 
remarks further that there 1s untruthful evidence or falsehood ın the statement 
of Haran Chandra Chakladar This untruthful evidence is contaimed in the 
statement that the witness went to see Ramendra Narayan Roy 5 or 6 days 
before his death, as he heard that he was ill of colic and that he met 
Ramendra Narayan Roy on that occasion It has Leen pomted out that 
nobody now suggests that Ramendra Narayan Roy was ill of colic 5 or 6 days 
before his death, and ıt has been argued that Haran Chandra Chakladar was 
attempting to bolster up a false story that Ramendra Narayan Roy was i] 
for 14 days before his death Haran Chandra Chakladar was deposing 
22 years after the events he was describing Whether he went one day or 
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two days or five or six days before the death 1s a detail im which he was 
likely to make a mistake, and an imaccuracy of this sort seems to me too 
trivial to justify any comment 


APPARENT CONTRADICTIONS 


\ 

Ihe learned counsel for the plaintiif has drawn our attention to an 
apparent contradiction between the statement im court of this witness 
and the statement i Iandsay's note of September, 1921 In the first 
place, it should be remembered that Iandsay made his note from 
memory and not immediately after his conversation with Haran Chandra 
Chakladar It 1s, therefore, by no means impossible that J H Lindsay was 
maccurate The contradiction we are concerned with is as to the time at 
which Haran Chandra Chakladar saw the face of Ramendra Narayan Roy 
In the statement recorded by J H Lsndsay ıt appears that the witness went 
to the house and saw the body lying on the bed covered with a sheet, and 
that he did not see the face and the body until fire was appl.ed thereto 
at the cremation ground In his evidence im court the witness states that he 
saw the body before ıt was taken to the cremation ground, and also at the 
time of bathing it, and also at the time of performmg mukhagn: ‘There 1s 
indeed a contradiction if I:ndsay’s record of the conversation 1s accurate 
But when we remember the contradictions occurring in the statement of a 
witness of admitted honesty like Dr Pran Krishna Acharyya, it 18 obvious 
that this sort of contradiction does not indicate untruthfulness on the part. 
of the witness 


None of the reasons mentioned by the learned trial judge or put forward 
by the learned counsel appearing for the plamtiff seem to me to justify 
rejecting the evidence of this witness It should be remembered that both 
Rajendra Nath Sett and Haran Chandra Chakladar were examimed on com- 
mission, and that, therefore, the appellate court 1s in as good a position as the 
trial court to estimate the value of their evidence I am satisfied that both 
these witnesses are truthful witnesses Thongh they are truthful, it does 
not necessarily follow that they are accurate in all details But it is clear 
from their evidence that they were present at the cremation of the body on 
the morning of May the 9th, and that they remembered nothing strange 
about the proceedings, no striking departure from custom and no serous 
omission of the funeral rites and ceremonies If there had been anything 
unusual in the proceedings, they would have certainly noticed them ‘Their 
evidence to my mund establishes that the cremation on the morning of 
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` attention than ‘usual In an ordinary cremation of a Hindu the body ıs 
necessarily exposed to the view of the people attending it, the body ıs- 
bathed, ıt 1s smeared with ghee, it is then placed on the funeral pyre and 
fire ıs then applied to the face At’ this stage anybody attending the funeral 
can, 1f he desires, see the body and see the face True, the majority of 
people would not take ihe trouble to do so They would assume that the 
- body was the body of the man it was represented to be But I find ıt difficult 
to believe that after the events of the previous might as described by the 
plaintiff’s party, the members of the household at “Step Aside’? would have 
dared to take another body to cremation and expose ıl to the gaze of 
people who were strangers to themselves It 1s admitted that no attempt 
had been made on the might of May the 8th to select people to assist at 
the cremation An appeal for help had been broadcast, any Brahmin or 
bhadralogue an Darjeeling might attend, and no attempt was made to 
restrict the imvitation to selected people Similarly, ıt 1s admitted that 
there was no attempt to restrict the invitation on the morning of May the 
9th The people at “Step Aside’ could not possibly know that their invita- 
tion on May the 9th would not be received by the same people who had 
received ıt on May the 8th They could not possibly know that the same 
people who had attended the cremation on the mght of May the 8th would 
not be present at the cremation on the morning of the 9th It seems to me 
almost incredible that they would have run the risk of taking any body 
other than that of Ramendra Narayan Roy to the cremation ground on the 
morning of May the 9th and expose it to public view In criticising the 
evidence of the witnesses who have deposed to the morning cremation, the 
learned counsel for the plamtiff has pointed ont agam and again that the 
witnesses were not intimately acquainted with Ramendra Narayan Roy, and 
that, therefore, they were scarcely in a position to identify accurately the body 
that they saw It may be that the particular ‘witnesses examined had no 
very intimate knowledge of Ramendra Narayan Roy But that is not the 
important question The fact remains that Ramendra Narayan Roy had 
moved freely ın Darjeeling for a week or 10 days before he was ill He had 
been seen by many, and he was obviously a conspicuous fignre He was 
attended by armed followers, he and his brother-in-law were very noticeable, 
and he appears to have comported himself almost as an independent prince 
It is certain, therefore, that many people must have seen him and noticed 
his features I find ıt difficult to believe that the people at “Step Aside” 
would have risked exposing the body of another man to the public, any of 
whom might have seen Ramendra Narayan Roy a few days earlier and 
remembered his features At the least breath of suspicion their conspiracy 
would have been exposed ‘Therefore, it seems to me that in the present 
case the very fact that the cremation was an ordinary cremation with nothing 
in 1t to excite suspicion 1s almost conclusive proof that the body burnt was 
the body of Ramendra Narayan Roy 


SUMMARY OF CONCLUSIONS ON DARJEELING CHAPTER 


My view, therefore, on the evidence regarding the events at Darjeeling 
in May, 1909 may be condensed into the following ten propositions 


(1) It ıs almost impossible to reconcile the evidence on record regarding 
the symptoms and treatment of Ramendra Narayan Roy and the conduct of 
‘nembers of his personal staff ht Darjeeling with the theory that there was 
any conspiracy to murder him 
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(2) If there was no conspiracy, it follows that there was no motive on 
the part of the members of the household to fabricate false evidence while 
they were in Darjeeling. 


(3) If the evidence that came mto existence while the party was stil 
at Darjeeling is not deliberately false and fabricated evidence, that evidence 
1s conclusive that the death of Ramendra Narayan Roy occurred about 
midnight and the body that was burnt the next day was the body of 
Ramendra Narayan Roy 


(4) There ıs no convincing evidence that the apparent death of Ramendra 
Narayan Roy occurred at or about dusk The only evidence on this pomt 
which is worthy of serious consideration is the evidence of the Maitra group 
and of Kalidas Pal The other circumstances of the case, and particularly 
the conduct of these gentlemen on May the 9th and subsequent days, indicate, 
ww my opmuon, that they are mistaken in their recollection 


(5) The weather reports indicate that there was probably no rain at 
all in Darjeeling on the night of May the 8th either at the cremation ground 
or any other place within the municipal area But even if it be aassumed 
that the reports are such that some rain was possible, ıt can be stated with 
certauity that there was no such violent storm and widespread rain as was 
described by the witnesses examined on behalf of the plamtıff 


(6) The evidence of the witnesses who said that they saw or heard of 
the procession to the cremation ground on the might of May the 8th 1s 
most unconvincing, and some of ıt 1s obviously faise and tutored evidence 


(7) There was no opportunity so far as can be seen for Satyendranath 
Banerjee or his companions to get a dead body in the middie of the mght 
for the purpose of a second cremation ‘There was no motive for doimg so, 
and there was no reason why they should take such a body back to “Step 
Aside” 


(8) With regard to the story of the rescue, there 1s very good reason for 
believing that the witness Gopal Das is not the Darsan Das mentioned by 
the plaintiff as one of his rescuers, and the actual story of the rescue, besides 
bemg intrinsically improbable, 1s an obvious after-thought 


(9) The morning cremation 1s an admitted fact The evidence on record 
establishes beyond all possibility of donbt that the morning cremation was 
an ordinary cremation with nothing to evoke comment or arouse suspicion 


(10) The body cremated on the morning of May the 9th was exposed to 
the public view, and it is, therefore, incredible that it would have been the 
body of any other person than Ramendra Narayan Roy 


These ten propositions, to my mind, establish almost with certainty that 
Ramendra Narayan Roy died in Darjeeling at midmght of May the 8th, 1909, 
and was cremated on the morning of May the 9th 


If, however, the one chance in a million occurred and Ramendra Narayan 
Roy was rescued, the followimg questions arise 


What was he doing between May, 1909 and his appearance in Jaidebpur 
in April, 1921? 


Is there any evidence to show where he was, and what he was domg? 


Is there any good and sufficient explanation for his failure to com- 
municate with his relatives and friends and his failure to return 
home? 


, 
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These questions require answers and lead us to an examınation of the 
evidence regarding the period between the alleged departure of the plaintiff 
from Darjeeling ın 1909 and his appearance m Dacca in the year 1921 


INTERVENING YEARS—1 


The learned advocate for the ‘defendants drew our attention to the 
evidence of various witnesses regarding the statements made to them by the 
plaintiff after his return Such statements are said to be inconsistent with 
the evidence now given by the plamtff regarding Ins condition and his 
conduct during the period under examination In our opinion, no importance 
should be attached to these statements Travellers the world over are 
accustomed to tell tall stories on return from their travels, and to draw the 
long bow It may be that ım conversation, the plamt:ff drew freely upon 
tus imagination and gave stories to witnesses which were not strictly true 
It would be unreasonabe in our opimion to attempt to bind hım down to 
the stories then given, and we are of opmuon that these stories may be 
safely ignored The same charitable view cannot, however, þe adopted 
with regard to the statements made by the plaintiff in solemn documents or 
im connection with solemn proceedings ım court Before examiming the 
evidence given in this case it 1s necessary to examine the statements previously 
made by or on behalf of the plaintiff in solemn documents, or at all events, 
on occasions when he recognised the necessity of adhering strictly to truth 


PLAINTIFF'S FIRST CONNECTED STATEMENT IN MEMORIAL 


The plaintiff had an interview with J H Landsay on the 29th of May, 1921 
But the record of that interview does not show that he gave any account of 
his wanderings or lus condition between the time of his alleged disappearance 
in 1909 and his reappearance im 1921 The evidence given in the Defamation 
ease instituted by Dr Ashutosh Das Gupta has already been referred to, and 
that evidence deals only with the supposed departure of the plaintsff from 
Darjeeling The first connected statement, by the plamtif is to be found ın 
his memorial, Ex J, which runs thus 


“That your memonalist’s body was picked up from the cremation 
ground and carried away by some sannyasi and that when your 
memorialist regained consciousness some days after, he found himself 
lying in a hut surrounded by sannyasis ‘That owmg to this crisis in 
his life your memoriahst suffered from some time from a complete 
forgetfulness of everything connected with the previous years of his 
life Gradually he regamed his senses and found himself.as one of 
the Naga sannyasis and from that time led the life entirely of a 
Sannyasi immersed in their atmosphere for nearly twelve years ‘The 
result was that the only way ın which he could express himself was 
through the language he heard all round him, that he garbed lumself 
exactly ım the manner of hus new associates, and his very existence 
was from now transformed into that of a sannyasi 


That after he had travelled all over India for twelve years his 
guru advised him to revisit his. native place according to the custom 
of the sannyasis Your memorialist was enjoined by his guru neither 
fo reveal his identity nor to return to his family and your memonalist 
himself had no mind to do so 
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That your memorialist on returning to Ins native town took up 
tus abode im the manner bf a sannyasi on the Buckland Bund by 
the side of the river Buriganga For nearly three mouths he sat there 
when hundreds of people used to visit him and gradually began to 
question 1f he was none other than the second Kumar of Bhowal As 
tme went on fuller reminiscences of his former hfe began to dawn 
upon him and he could feel at times that he was back to the scenes 
of his old hfe It was from this tıme that memories of the past hfe 
began to quicken within him and an impulse to go back once more 
to his family grew ” 


STORY GIVEN IN COURT 


When the plaintiff deposed ın court he gave the following story regarding 


the events which took place after he recovered consciousness in Darjeeling 
up to the time of his arrival in Dacca 


“What happened after I became unconscious I do not know I returned 
to consciousness I found myself in fu gga (hilis and jungle) 


I was lying on a khata That was on firm ground and the only 
house was a tin chhapra There were four sannyasis there besides 
myself I asked, ‘where am I?” The sannyasis said ‘You are weak— 
don’t talk’ ‘They said that ın Hindi I could understand Hindi then 
I had picked it up as in my house were Darwans, syces, mahuts who 
talked Hindi As the sannyasis asked me to keep quiet, I kept quiet 
I was at the same place for 15 or 16 days During the petiod I had 
no talk with the sannyasis I do not remember what happened after 
that I left after that I went with the 4 sannyasis We went on 
foot and also by trai The next thing I remember ıs that I was 
at Benares—at Asighat, Benares ‘The 4 sannyasis were with me still 
At Asighat we stayed in a sadhu’s asram We met other up-country 
and Bengalee sadhus I met two Bengalee sadhus I spoke to them 
I spoke to them ın Bengali I spoke to the up-country sadhus 10 
Hindi I was speaking to the 4 sannyasis, whom I mentioned, m 
Hindi and they spoke ın Hind: too At this time I had lost all 
memory of who I was At Asighat we stayed for 3 or 4 months The 
4 sannyasis aforesaid stayed on with me One year had elapsed from 
the time I left Darjeeling to the time I left Asighat From Asighat 
I and the 4 sannyasis went to Bindhachal From there we, the 
4 sannyasis and I, went to Chitrokoot From there we five went to 
Allahabad Then to Mathura, then to Bnndaban ‘Then to Haridwar 
(Hardwar) Then to Hrishikesh, then to Lachmanjhola Then to 
Dehradun Then to Hardwar Then to Kangra Then to Kashmir At 
Kashmur we were at Baramula Sub-division, then at Sreenagore which 


1s Hist (capital) Thence we went to Amarnath We went to these 
places on foot or by train On foot we traversed jungle and hll Fiom 
Asighat to Amarnath took 4 years or so Amarnath ıs a shrine (14) 
People visiting Amarnath stay in the village below At Amarnath we 
stayed 2 or 3 days During the period took place an meident I took 
qa (mantra—verse sacred to any religious order) there and became 4 
disciple (fg) I took a mantra and became a disciple of Dharam Das, 
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one of the 4 sannyasis, with whom I went I remember the qg (mantra) 
After this taking of qg (verse sacred to any religious order), sannyasis 
s  alled"me Brahmachan I had an idea how I had come to'be among 
' these people This idea I came'to have after I had taken the qg 


(verse sacred to any religious order) Afler I took mantra I had a 
talk with my guru regarding this matter 


Q —Are you in a position to tell the ‘learned judge what your own idea 
of the matter was after this? ' (Objected to Allowed) 


A —The 1dea I got was that I was found in a wet condition, at 
Darjeeling sasan (cremating ground) I could not recall who I 
was or where my home was when at Amarnath I used to think 
sometimes 11 my mind as to where my home was and- where my 
relations were 


Q—This was before or after the mantra? 
A —After 


I would tell my guru.this We would talk about,.my going back to 
my home and relations Guru said, ‘I shall send you home when the 


proper time comes’ I asked what he meant by proper time ( aq 
Dj ) I understood that 1f I could renounce the watt aa (worldly 


attachment) and bar: and ghar, and relations and come back to him, 
he would take me mto the sannyasi1 ‘This conversation was after I 
left Amarnath and this was one year before I returned home From 
Amarnath the 4 sannyasis and I went northwards into the hills and 
got to Chamba, a Rajdham ‘Thence we went to Kullu ‘Then we 
went to Sachitmand:, which 1s within the territory of a Raya From 
there we went to Nepal From Amarnath till we went into Nepal 
the time that elapsed was 2 or 3 years We travelled on foot or by 
train We four went from Sachitmandi to Nepal ım 2 or 3 years 
In Nepal we went to Pashupatinath shrine There we met other 
, sannyasis At Pashupatinath there 1s a great sadhu called Bangali 
Baba I went to him He talks Hind: From Nepal we went to 
Tibbet From Tibbet we returned to Nepal Nepal to Tibbet and 
Tibbet to Nepal took 3 or 4 months From Nepal we descended after 
a year’s stay at Nepal We descended with the same 4 sannyasis with 


me We went to Braha Chhatra above Nepal It 1s qtaq} (caprtal) 


There I recollected my home was at Dacca I told the guru this He 
said ‘Go, your time has come’ He said ‘Go back to your home’ 
I asked him where 'I'could find him again He said at Haridwar 
From Braha Chhatra I went alone to various places I went first to 
Purnea district Then to Rangpur Then to Kamakhya ‘Then to 
Gauhati District Then I got mto a tram, went to a place on the 
other side of the Brahmaputra Then I came to Dacca va Fulyhun ” 


N 


' STATEMENT IN CROSS-EXAMINATION 


In cross-examination this was amplified, and he makes ont a case that for 
6 or 8 months after he recovered consciousness he had the mind and the 
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knowledge of a small child ‘The statement on this pont ıs as follows 
“I was not conscious that the sanmyasis were different from me I saw the 


bi (matted harr) and that they were naked, and the © (ash) on‘ their body, 


but I had no consciousness of any distinction between them and me I had 
no consciousness as to whether I was a Bengalee, or Punjabee, or English at 
that moment I lay on a khata under a chhapra I had no memory of any 
different kind of bed or bedstead Nor ıf I wasa bhadralogue or a peasant 
Nor of a house-holder or barragı nor of a yog: or bhog: Nor 1f my preyious 
hfe was happy or miserable No consciousness at all of my past—like a baby 
just born I can’t recall 1f I knew Bengali or Hindi—only the sannyasis 
spoke ım Hind: and I understood, and I understood they were Hindusthanis 
Tt was as 1f I was born anew I did not know 1f I was a man or a ghost 


“Q—You remembered your Bengali? 
A —No 


Q —You had consciousness you knew Bengal? 


A —I had not I had no consciousness of being swrounded by hills 
or whether I was ın a sea I could not recognise trees, nor sky, 
nor cloud 


Q —Whether ıt was sky or patal? 


A—No I started learnmg things like a child ‘Tlus was my condi- 
tion till I reached Benares I don’t remember, no consciousness, 
1f I got into a tram Or how I went to Benares Whether by 
train or on foot Nor if I went by the Darjeeling Railway The 
sannyasis began to call me by what name I have no consciousness 


Q —They called you like a man or a dog? 


A —Don't know They did not give me a name Can’t say how they 
called me I did not see any Bhutia or hillman on my way, nor 


could I know hım if I did I could not know cattle, such as ##, 


TRA, COU, atta (cow, calf, ram, goat) I could not know articles 
of food 


Q—Supposing the sannyasis gave you Ë (bread), would you distin- 
guish it from nice? 


A—No” 


At first he stated that this mental condition continued long after he reached 
Asighat at Benares, and im fact contmmued up to the time at which he 
received the mantra from his guru which was some years later In re-examina- 
tion he was asked to reconcile the fact that he gave a list of the places which 
he visited after leaving Benares with the statement that he had no conscious- 
ness at all, no knowledge until he reached Kashmere In answer to this 


question in re-examination he stated “I got back full wf (consciousness) 
( #92 Bice everythmg was im order) at Asighat, Benares”, and then after 
re-examination, when the cross-examination was read over to him, he stated 


ım connection with the evidence given im cross-examination that he had 


ordimary knowledge of things after Asighat, only he did not know his home 
and people 
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It appears, therefore, that his defimte case is that after recovery 
from illness at: Darjeeling bis mind was a complete blank for 6 or & 
months ‘Thereafter he had the ordinary_knowledge of a man of his age, 
except that he had no recollection of his own past or of his own identity 
This gondition continued until he reached Braha Chhatra sometime in the 
beginning of the year 1920 At Braha Chhatra he recollected merely that he 
was a man of Dacca district There was no further recovery of memory 
until he reached the town of Dacca in the beginning of 1921 


CASE PUT TO MEDICAL EXPERTS 
1 

The learned trial judge has discussed at some length the recorded cases 
of loss of memory, of dual or multiple personality, and of shell-shock, and 
after coming to the conclusion that experience of shell-shock cases shows 
that such loss of memory, as that claimed by the plamtıff, was possible, has 
decided that the plamtiff must, therefore, have lost his memory as he says 
The case as put forward by the plaintiff was put to three doctors examined 
on behalf of the plaintiff‘ Dr MacGilchrist was given a statement of the 
case as ıt was understood by the plaintiff's legal advisers The statement 
of the case put to hım 1s as follows 


“When the Kumar recovered consciousness, his memory of the past 
was gone and he began picking up his sense perceptions of the 
objective world afresh He was, however, able to waik and go 
about, take his food, perform all the natural functions and live in 
harmony with his environment, and the objective world 


2 Some years later, a vague impression troubled him now and 
then that he had his home and his relatives, somewhere or other, but 
no definite remembrance of them visited him 


3 He continued like this, gomg about with 4 sannyasis over 
the whole breadth of India, from Bengal to Kashmere, and back from 
there to Nepal and Tibet, until about 11 years after his wanderings 
his memory revived to the limited extent that he was a man of Dacca 


4 Durmg these 11 years, however, he talked ın Ins Dacca dialect 
whenever he met a Bengalee to talk to Ordinarily, he carried on in 
‘Hind’ with his sannyası companions and the up-country people he 
met It may be mentioned he knew Hindustham from before 


5 When the memory came to him that he was a Dacca man, 
his guru (preceptor) sent him to Dacca, where he managed to arrive 
in the course of a year’s wanderings through various places of Bihar 
and Bengal 


6 He arrived at Dacca Station at midmight, stayed the might 
there, and on the following morning as he got up he found the 
scene round him familiar and was able to make his way to the 
Buckland Bund unaided 


7 He stayed on the Bund as a sannyasi for 2 to 3 months and 
the sight of his old acquamtances revived his memory of them, and 
he also remembered that he was the second Kumar of Bhowal when 
people near him began talking that he was so Later, when he was 
taken to Jaidebpur, his memory revived completely and he knew 
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his rooms ım the palace, all the other rooms 1m 1t, all its surroundings, 
and recogmsed his own people, 1e, sister, grandmother, nephews, 
etc, when he met them there. 


8 When, later on, frends and acquaintances met him, he was 
often able to remember the mcidents of his past life that had happened 
ın connection with these frends ” 


Dr MacGilchrist expressed the opimion that such a history was feasible 
Dr Bradlev was asked whether such a statement was consistent with proba- 
bility, and he answered “It 1s quite consistent with probabilities, but I 
sould lke the word ‘possibility’ better Such things have happened” Dr 
Bradley also expressed the opmion that the story was certamly possible 
Neither Dr MacGsichrist nor Dr Bradley are experts ın mental disorders, 
and ther do not pretend that they have come across a case similar to that 
of the plaintiff 


LOSS OF MEMORY 


Even Dr Berkeley Hill, who was for years Medical Superintendent of 
the European Mental Hospital at Ranchi, stated this his practical experience 
of cases of loss of memory was very small But he added that he had studied 
the subject very extensively In explaining the case to the court he suggested 
that 1f the plamtiff’s case was true, the cause of the loss of memory must 
have been injury to the bram caused either by physical shock to the bram 
or by a mental shock, such as a strong emotion ‘There is no evidence on 
record that the plamtff recerved any physical injury to the bramm, or that 
there was any such mental shock as Dr Berkeley Hill visualised There 
is no evidence that the plamtiff had had from before, any fear of bemg 
poisoned The plamtiff made it perfectly clear m his evidence that until 
his return to Dacca he had no idea that he had been poisoned ‘here 1s 
nothing ım the evidence ın the case to suggest that ın fact he received 
any great mental shock In other words, we have no evidence in this case 
that there was any cause for loss of memory as suggested by\Dr. Berkeley 
Hili Cases of loss of memory are very rare, and the mere fact that no 
cause can be assigned for this particular case of loss of memory 1s uot 
sufficient to prove that there was in fact no loss of memory Medical Science 
has not yet advanced to the stage where we can say with certainty that 
such a story, as advanced by the plamtiff, is impossible, and ıt has been 
conceded that nobody can say that the plamtzff’s story of loss of memory 1s an 
impessible story ‘The story ıs a possible one It is possible that he lost 
his memory as he says But to admut that the story of loss of memory 15 
a possible story is mot the same as to accept the story as true Loss of 
memory 1s a fact susceptible of proof like any otber fact, and sf, mdeed, the 


plaintiff lost his memory as he says, that fact can be proved by evidence m 
the ordinary way 


NO EVIDENCE OF LOSS OF MEMORY AS A FACT 


The learned trial judge made no attempt to examime the evidence 
tegarding this loss of memory and to decide therefrom whether ın fact 


there was a loss of memory He contented-himself by holdimg that loss of 
memorr was possible 
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JHALKI INCIDENT 


The plaintiff wandered throughout northern India for 10 or 11 years 
according to his own story Apart from the sannyas1, Gopal Das, whom he 
‘examined to prove the rescue at Darjeeling and who deposed to the plaintiff’s 
wanderings during these years, one other witness only was examined to 
prove any connection ,with the plaintiff during these years That witness 
is Anath Bandhu, Bhattacharjee He deposed that he knew Ramendra 
Narayan Roy before the latter went to Darjeeling He also deposed that he, 
the witness, had visited many shrines,in India in his time, and he asserted 
that once when at Jhalki with some other pilgrims he met Ramendra Narayan 
Roy He fixed the time of this meeting as some time, after the death of the 
eldest of the three brothers But he was not sure whether it was im the 
lifetime of the youngest brother Rabindra Narayan Roy He fixed it, there- 
fore, at some time between one and three years after the disappearance of 
Ramendra Narayan Roy from Darjeeling His account of the meeting 1s as 
follows ‘At Jhalki I met the second Kumar of Bhowal Mohini Babu first 
saw him and he took me to hım so that I might see him Mohim Babu 
knew the second Kumar When Mohini Babu took me to the second Kumar, 
he, the second Kumar, was in the company of sadhus I recogmsed him as 
the second Kumar ‘The upper part of his body was covered with a gerua 
(ochre) cloth fastened at the neck with a knot He was seated and the cloth 
was covering his body except the feet He was seated on a blanket His 
hair was longer than ıt used to he His hair and beard looked like 5 or 6 
months’ growth—it looked as if he had not shaved or cut his hair for 5 or 6 
months That was the difference as regards hair between what I saw before 
and what I saw now His face was smeared with ashes and his body slightly 
thinner I spoke to him I said ‘Why are you here? Go home’ He 


said in Bhowali tongue ‘Guru knows’ (84 iq) Guru, the spiritual guide, 
knows Then I asked, ‘qrq qit atta’ (when would you go home?) He said, 
‘asota Afa al (Can’t say) Looking to his strange attitude, and to his 


taciturn and indifferent mood and the kind of stare with which he looked 
at me, I said nothing else to hım ” This description does not suggest that 
Ramendra Narayan Roy did not know who he was, and it does not in any 
way confirm his evidence regarding the alleged loss of memory The evidence 
of the witness 1s open to comment in that though he knew that Ramendra 
Narayan Roy was supposed to be dead, and though he says that he recognised 
hum at Jhalki, ıt never entered his head to communicate this fact to anybody 
until he returned home When he returned home, he told one Akshay Roy 
about the meeting He also told a number of other people according to his 
statement, all of whom are dead He does not seem to have communicated 
this fact to any member of the Bhowal family Moreover, he made ıt clear 
ın his evidence that he told the othe1 sannyasis with whom he found Ramendra 
Narayan Roy, who Ramendra Narayan Roy was end where was his home and 
what was his condition In this respect he was contradicted flatly by Gopal 
Das who stated that before the occasion when he, the witness, met Dharam 
Das at Nankana (that ıs, after the \isit of Dharam Das ın Dacca ın 1921), 
he did not know who the Brahmachat: (plamtiff) was It 1s true that in 
re-examination this witness, who was always extremely susceptible to the 
suggestions of the learned counsel for the plaintiff, explained this away by 
saying “When I said in cross-examination that I did not know at Braha 
Chhatra who the Brahkmachai was or whether he was Raja’s son, etc, I 
meant that we would not let him go until we had it from his own mouth, 
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his district and father’s name and home” This answer does not improve 
matters and is obviously not a straightforward one 


RANGPUR MEETING WITH HARIMOHAN BASAK 


Further, apart from the fact that Anath Bandhu Bhattacharjee’s evidence 
is not in itself convincing, 1t does not corroborate the plaintiff ın any way 
regarding the alleged loss of memory, and yet this ıs the only witness 
other than Gopal Das who came in contact with the plaintiff before the 
plaintiff reached Braha Chattra and remembered that he was a man of Dacca 
For the period between Braha Chhatra and Dacca one witness has been. 
examined He 1s Harimohan Basak He deposed that he too knew Ramendra 
Narayan Roy before the latter had gone to Darjeehng, and he added that m 
Magh or Falgoon, 1326 BS he saw him at Kalbarı of Rangpur He was 
asked “Did you recognise him as the second Kumar?” A —"T thought 50, 
and so I spoke to him I had given a bhandara (feast) to the sadhus, and 
after their meal was over, I spoke to the sadhu I said ‘I want to put a 
question to you, would you answer truly?’ He said in Bengal: with a tan 


(intonation) ‘fẹ qete bte? (What do you want to say?) I said ‘atf aana- 
Aaa FT LA wag? (Yon seem to be the Kumar of Jaidebpur?) He stared at 


me, but made no reply and sighed a deep sigh He said nothing else I 
repeated my question, but he said nothing He looked into my eyes first, 
and towards the end he sat on—not with downcast eyes, but with eyes not 
turned towards me, but down ” 


This evidence too is inconsistent with the plaintiff’s story It andicates 
first that planti knew by this time that he was the Kumar of Jaidebpur, 
thus contradicting the statement that until he teached Dacca he had no 
idea who he was The evidence of this witness too 1s far from convincing, 
but even if accepted, it does not in any way corroborate the plaintiff’s version 
We thus have apart from Gopal Das only two witnesses to prove this alleged 
loss of memory, and those two witnesses tend to contradict rather than to 
support the plamtiff’s story I have referred to the evidence of Gopal Das 
before There 1s reason for suspecting that he ıs not the sannyas: Darsan 
Das who he now pretends to be His evidence does uot read like the 
evidence of an honest witness, and as I have just pointed out, he had no 


hesitation 10 altering his story with regard to his knowledge ot the ident 
of the man with whom he was travelling à : 


ENTIRE ABSENCE OF EVIDENCE TO SUPPORT PLAINTIFF'S STORY 


Dharam Das has not been examined by the plamtıff, and no attempt has 


been made by the plaintiff's party since the case was opened to obtain his 
evidence No attempt has been made to secure the evidence of Loke Das 
or Pritam Das, and no attempt has been made to obtain the evidence of, the 
people with whom the plaintiff must haye come in contact during these 
9 or 10 years The absence of all evidence in support of the plaintiff’s 
version 1s most noticeable, and we are left practical] 


y with the uncorroborated 
Statement of the plaintiff himself as the only basis for holding that the 


plaintiff lost his memory The plaintiff 1s certainly not a truthful mdividual 
He has altered his story from time to time to suit the exigencies of the case, 
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and I think that ıt 1s unsafe to hold any fact proved which is based on his 
uncorroborated testimony I hold, therefore, that there ıs no satisfactory 
evidence that the plamtıff did lose his memory i 

‘Ihe plea of loss of memory ıs obviously an extremely convenient one for 
a person coming forward to claim the identity of a man long supposed to be 
dead It helps him to avoid answering questions, and it helps to explam 
ignorance of the past which would be otherwise mexplicable It seems to 
me that the plamtiff’s failure to prove by reliable evidence that he had, m 
fact, lost his memory 1s sufficient to rouse the gravest suspicion regarding 
the truth of his story If the plamtff did not lose his memory, then we 
are left without any explanation why he made no attempt to return to his 
family after recovering consciousness We have no explanation why he 
made no attempt to communicate with his family and 1eheve ther anxiety 


ALLEGED REASON FOR RETURN HOME 


We have, however, an explanation offered by him as to the reason for his 
ultimate return to the bosom of his family In his memorial he made ıt 
clear that he returned to his family under the instructions of the guru to 
ascertain whether the attractions of worldly affairs and family ties were 
strong enough to mduce him to abandon the idea of becoming a sannyas: 
He stated clearly that ıt was the habit of sannyasis to return to their famulies 
after the lapse of 12 years and subject themselves to such a test to deter- 
mine their fitness for the avocation of sannyasis, and he made it clear that 
ıt was for this purpose that he returned to Jaidebpur 


It 1s impossible to reconcile this story with the story im court that until 
his arrival at Dacca he had no idea of his identity, his ‘condition in life or 
where his home was except that he was a man of Dacca district It ıs also 
dificult to understand why he should take one year to reach home from 
Braha Chhatra, if he was sent to subject himself to the test whether worldly 
affairs were still attractive for him, and if, as he alleges, he was to report 
himself to the guru after the lapse of a year 1f he had been able to pass 
the test It is also difficult to understand why he should wander so far 
out of the way as Kamakhya in the Assam Valley, 1f he was commg from 
Braha Chhatra to Jaidebpur to subject himself to the test It seems clear 
that the plaintiff ıs not able to give a rational and consistent explanation 
of the reasons for his return to Jaidebpur or the reasons for his absence 
from Jaidebpur for so many years 


t 


INTERVENING YEARS—2 
: RETURN OF DARJEELING PARTY 


Bibhabati and the rest of the Darjeeling party left’ Darjeelmg on May 
the 10th to return to Jaidebpur They reached Damukdia Ghat during the 
night of the 10th May, and from there they sent a telegram dated the 11th 
of May, 1909 to Jaidebpur which reads as follows “We reach Jaidebpur 
this midnight Sd Mukunda” ‘The entry im the diary of Satyendranath 
Banerjee dated the 8th May, 1909, shows that messages had alreadv been sent 
to Uttarpara where Bibhabati’s relatives lived, and to Jaidebpur, informing 
the death of Ramendra Narayan Roy Somebody from Uttarpara had vired 
at once to Jaidebpur in these words “Sister earnest requests that Bibha 
should come here directly kindly agree and arrange accordingly Ramnarain ” 


572 BHOWAL CASE 


It ıs apparent that on receipt of this telegram Ranendra Narayan Roy, the 
eldest of the three brothers, apprehended that Bıbhabatı would be taken 
straight to Calcutta and thence to Uttarpara and would not be brought back 
to Jaidebpur He, accordingly, sent a party of men to imtercept them at 
Poradah What happened at Poradah 1s described ın the diary of Satyendra- 
nath Banerjee under date May the lith It reads “At Poradah Kumar 
sent Jogen, Jogesh, Billoo, Dwarik Master, Nikka Babu, lus wife and a lot of 
women and servants The reason for sending so many men and posting 
them at Poradah was lest I should take sister away to Calcutta Under 
instruction Jogen after making inquiry wires to Bara Kumar from Poradah 
‘No testamentary disposition’ The men and especially Dwarika Master got 
upper hand in the management and I was left alone I was feeling this, but 
did not express anything then ” 


Billoo referred to in this note is Jitendra Chandra Mukherjee, son of 
Indumoyee and nephew of Jyotirmoyee Devi He stated ın evidence that 
he was with the party which went from Ja:debpur to Poradah and intercepted 
the party from Darjeeling, and he asserted that ‘Satya Babu wanted to take 
defendant No 1 to Calcutta We said, ‘No’ We prevailed We brought 
the second Ram to Jaidebpur Satya Babu came with us to Jatdebpur” It 
has been argued before us that Satyendranath Banerjee intended to take his 
sister straight to Calcutta and that he was only thwarted by the foresight of 
Ranendra Narayan Roy in sending a party to Poradah to intercept them 
In my opinion the evidence on record shows that this suggestion is ın fact 
unfounded The telegram sent from Damukdia Ghat on May the 11th would 
otherwise have no meaning ‘The telegram from Damukdia Ghat would 
arrive at Jaidebpur much too late to allow anybody from Jaidebpur to take 
any action which could possibly prevent Satyendranath Banerjee continumg 
the journey to Calcutta Damukdia Ghat is only a few hours’ journey from 
Poradah Jaidebpur ıs nearly twenty-four hours’ journey from Poradah station 
There would be no object whatever in sending a telegram from Damukdia 
Ghat informing the Jaidebpur people of their proposed arrival at midnight, if 
they imtended to go straight through to Calcutta Moreover, there 18 
absolutely no evidence to show that the tickets taken from Darjeeling were 
not through tickets to Jaidebpur There is nothing to mdicate that any 
other tickets were purchased at Poradah Station The only justification for 
thinking that Satyendranath Banerjee did indeed intend to take hus sister 
straight to Uttarpara is the evidence of Jitendra Chandra Mukherjee In 
my opinion, Jitendra Chandra Mukherjee has deliberately perjured himself 
on a number of occasions ın the course of his evidence, and I do not consider 
his deposition as having any value whatsoever I am satisfied that, ın fact, 


whatever designs he might have had, Satyendranath Banerjee did not 
attempt to take his sister straight to Uttarpara ‘ 


CONDUCT OF SATYENDRANATH BANERJEE ON RETURN FROM 
i DARJEELING 


As soon as the party arrived at Jaidebpur, the younger brothe: of the 
late Ramendra Narayan Roy began to make enquiries whether his brother had 
left any will or made any atrangement fo1 adoption Satyendranath Banerjee, 
as lus diary shows, answered falsely that Ramendra Narayan Roy had given 
a verbal power of adoption to his siste: Bibhabati A few days later—the 
exact date is not known—a deed of management was produced which had 
apparently been signed by Ramendra Naravan Roy, Ranendra Narayan Roy 
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~~ 


and Rabindra Narayan Roy, and which provided that on the accasion of 
the death of any of the brothers the estate of the deceased brother should 
be managed by the two surviving brothers and that the widow of such 
deceased brother should receive only the sum of rupees twelve thousand per 
annum as her maintenance allowance 


Satyendranath Banerjee jumped to the conclusion that this document was 
a forgery, and he went to Calcutta to consult relatives there as to the course 
he should adopt ‘The learned trial judge seems to have suspected that the 
deed was in fact a forgery It ıs sufficient to state that after putting 
forward this deed the brothers of the late Ramendra Narayan Roy made 
enquiries with the object of registering the deed, but took no action ım 
the matter The learned trial judge states with regard to this deed that 
“There 1s no doubt that such a deed was propounded, but its object was to 
stave off the brother whose attitude had become plain He had become a 
peril to the estate, as his own proceedings recorded in his own diary will 
show ” ‘This finding 1s not based on any evidence whatever and 1s clearly 
unsupportable If the document was a genuine document, ıt had been signed 
by Ramendra Narayan Roy long before Satyendranath Banerjee had done 
anything to show that he had designs on the estate Even 1f the document 
was a forgery, there is nothing on the record to show when it was first 
propounded, and there 1s nothing on the record to show that Satyendranath 
Banerjee had become a peril to the estate or that his supposed attitude, 
namely, of an intriguer, who desired to obtain possession of his sister’s share 
had become plain Whatever material there 1s ın the diary to show Satyendra- 
nath Banerjee’s attitude is of a date subsequent to the production of this 
deed of management This finding of the learned trial judge ıs one of a 
number of findings which are based on no evidence whatever and which mar 
an otherwise carefully considered and well-written judgment 


RECKLESS ACCUSATIONS AGAINST DEFENCE WITNESSES 


It seems to me that the reason for these findings is that the learned trial 
judge was deeply impressed with the campaign of vilification and of abuse deli- 
berately launched by the legal advisers of the plaintiff agaist Satyendranath 
Banerjee As an indication of the reckless manner in which accusations were 
made against the defence witnesses, reference to the cross-exaniunation of J H 
Tandsay ıs instructive The learned pleader who cross-exammed J H 
Tandsay suggested bluntly that the witness had deliberately forged a document, 
and he (the pleader) adopted a threatening attitude to the witness ın conse- 
quence It 1s perfectly clear that there was no ground whatever for the 
suggestion, and Mr Chatterjee has had the grace to'admut that the suggestion 
was wholly unjustified Jagat Mohim, the nurse of Darjeeling, deposed in 
the case She gave’ evidence to the effect that though for the purpose of 
her profession she described herself as Dasi, she was, in fact, a Brahmim 
lady ‘The question whether she was a Brahmin or non-Brahmin was remotely 
relevant, it 1s true, but by no straining of the language of the statute could 
anybody have imagined that there was justification for leading evidence to 
suggest that this lady had at a different time and at a different place been 
the mistress of a Mussalman Yet evidence to this effect was allowed and 
admitted by the learned trial judge It was clearly irrelevant and inadmissible, 
and its object was clearly to prejudice the mind of the qwdge When 
Satyendranath Banerjee was examined ın court, the learned counsel for the 
plaintiff did not hesitate to suggest to the witness that he had deputed 
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Dr Ashutosh Das Gupta to tour in northern India in search of Ramendra 
Narayan Roy and to murder the latter when found Considering that the 
plaintiff had closed his case a year before Satyendranath Banerjee had 
deposed, and had not adduced any evidence whatever to show that there had 
been such a deputation, ıt 1s clear that the question was unjustified, and 
that, again, its object was merely to prejudice the court against this particular 
witness 


SATYENDRA’S DIARY - 


When Satyendranath Banerjee returned from Calcutta to Jaidebpur, he 
opened the diary to which reference has so frequently been made His 
reason for opening the diary is not very clear, but it seems that he opened 
it in view of the advice given to him in Calcutta that he should watch 
carefully what his sister’s brothers-in-law were domg ‘The diary when 
opened commenced with an entry under date May the 7th, and it was kept 
fairly regularly until November the 22nd of that year By that time Satyendra- 
nath Banerjee had persuaded his sister Bibhabati: to put Jum ın control of 
her estate and to leave Jaidebpur and come with hım The deed of manage- 
ment had been abandoned, and he apparently had no further apprehension 
that the people at Jaidebpur would do anything to prejudice the interests of 
Bibhabati He, therefore, discontinued writing the diary, and apparently left 
it lying up somewhere where it was picked up by somebody else No good 
reason has been offered why he chose to start the diary with an entry under 
date May the 7th It was admitted in the argument before us that the 
diary was, ın fact, started after the return of Satyendranath Banerjee from 
Calcutta to Jaidebpur, and that, therefore, the entries for May the Tth, 
8th, 9th, 10th, 11th and 12th were written on some day after the 20th of May 
The accuracy of the entries under date May the 7th, 8th and 9th has been 
questioned by the plamtıff But it has been conceded that all the other 
entries mm the diary are truthful entries, though not necessarily absolutely 
accurate There are mistakes ym the entres from May the 7th to May the 
lith, and ıt seems that there has been inaccuracy in ascribing events of those 
dates to their proper dates, and the question naturally arises whether these 
were honest mistakes or whether the entries in the diary for these dates 
were deliberately wrong and misleading 


OBJECT OF OPENING THE DIARY 
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anything and no attempt at glossing over any of his acts Anybody who 
reads this diary from the beginning to the end would have to concede that 
he could not have intended to produce this diary as evidence in court If he 
did not intend to produce this diary as evidence in court, I am unable to 
understand what sinister motive could have imduced him to open ıt It 
seems to me from the circumstances, that however inadequate the reasons for 
opening the diary may have been, and however inaccurate the entries in the 
diary may be, there could have been no dishonest motive in opening it and 
uo deliberate entry of wrong details 


MANNER OF PRODUCTION IN COURT 


‘The manner ım which this diary was produced m court deserves con- 
sideration From the pages of the diary itself it 1s obvious that the 
diary was origmally a bonnd book When Satyendranath Banerjee was 
cross-examined, separate pages of the diary were placed before him, 
and he was cross-examined with regard to those pages In re-examina- 
tion he stated on oath that when he last saw the diary it was a 
bound book No explanation was offered by the plaintiff’s party as to how 
this document came into their possession But ıt appears that they had a 
summons served upon Mon Mohan Bhattacharjee, a dismissed servant of 
Bibhabati, to produce this diary The summons was served upon Mon Mohan 
Bhattacharjee, and Mon Mohan Bhattacharjee was examined as a witness on 
the side of the plaintiff But though he was examined as a witness, he did 
not produce the diary ın court, nor did he 1efer in his evidence to this diary 
Presumably he must have made over the diary out of court to the plamtiff’s 
advisers He could have deposed as to the manner in which and the source 
from which he obtained possession of the diary He could have deposed 
as to the condition of the diary when he made it over to the plaintiff’s legal 
advisers, and we are justified ın thinking that 1f he produced it in a mutilated 
condition before the plaintiff’s advisers, they would have asked hım to 
produce it ın court and say that ıt was mutilated, before the plamtff and 
his advisers obtained possession of it This was not done, and it seems to 
me that the inference which may fairly be drawn ıs that the diary was not 
mutilated when it left the possession of Mon Mohan Bhattacharjee and went 
into the possession of the plaintiff’s legal advisers 


MISSING PAGES 


When Satyendranath Banerjee was beimg cross-examined with regard to 
the diary, the defendants called upon the plaintiff to produce the rest of the 
diaty The plaintiff, however, filed merely a number of sheets representing 
separate pages of the diary, all except three of which were blank The 
defendants protested and filed a petition ım court In reply to that petition 
the plaintiff put in another petition to the effect that they had produced all 
the papers constituting the diary which were im their possession Though 
the plamtff had produced a large number of blank papers, there remaimed 
shill missing a large number of pages of the diary which unfortunately covered 
periods of the greatest importance The pages from the 13th of May to the 
24th of May are missing, and ın respect of those dates the plamtıff has made 

“allegations concerning the conduct of Satyendranath Banerjee The allega- 
„tions made originally have been disproved and abandoned, and it seems clear 
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that the entries ın those dates would have had reference to the conduct of 
Satyendranath Banerjee I find it difficult to believe that the diary would 
be handed over to the platntifi’s advisers as a mass of loose sheets If 
sheets had, ın fact, been torn from the diary, one would have expected the 
person so domg to retam the blank sheets as well as those on which there 
was writing, and the very production of a number of ‘blank sheets suggests 
strongly that the entire diary was, ım fact, mm the hands of the plaintiff's 
advisers I have little hesitation ın holding that the entire diary was with 
the plaintiff’s party and that pages of the diary have been withheld by 
the plaimtiff for reasons best known to them A legitimate inference 1s that 
those pages, 1f produced, would not support the plaintiff’s version 


INFERENCES FROM ENTRIES PRODUCED 


However, certam pages from the diary have been produced They have 
been put to Satyendranath Banerjee in cross-examination and he has admitted 
every one of them He has stated that with regard to some of the entries 
there might be mistakes, but he admitted frankly the great majority of 
the entries These entries have provided almost all the materials upon 
which the attack on Satyendranath Banerjee has been based ‘The criticisms 
of his conduct which are based wholly on the diary can be justified The 
evidence which goes beyond the diary entries 1s given only by witnesses, 
the majority of whom are obviously not reliable The entries in the diary 
show beyond all possibility of doubt that when Satyendranath Banerjee was 
returning with his sister from Darjeeling to Jaidebpur, he was thrust on one 
side at Poradah station by the servants of the estate, and ıt 1s clear that he 
resented the slight bitterly He said so clearly ın bis diary, and it 1s only 
natural that a man in his position should resent such a slight It is further 
clear from lus diary that he regarded the deed of management which was 
propounded by the brothers-in-law of his sister as a forgery, and he thought 
Ranendra Narayan Roy and Rabmdra Narayan Roy were determined to 
cheat Bibhabati of her share im the estate It 1s further clear from his diary 
that in the first few months after the return to Jaidebpur Bibhabati was 
content to remain at Jaidebpur and had apparently every confidence in her 
late husband’s relatives In this period Satyendranath Banerjee was 
endeavouring to detach her from Jaidebpur and to persuade her to come and 
lve with him and to entrust hım with the management of her affairs 
Ultimately, she consented to do so, and Satyendranath Banerjee obtained the 
control of Bibhabati’s property The cross-exammnation of Bibhabat: and 
Satyendranath Banerjee shows clearly that he has had absolute control of 
her property and that he has profited therefrom very considerably Whether 
Satyendranath Banerjee inherited any property from his parents or not, 
such property must have been small in value and utterly insignificant when 
compared with the vast property ın which Bibhabati had a lfe interest 
Satyendranath Banerjee admitted that there aie valuable properties which 
stand in his name and which he claimed as his own He made ıt clear that ' 
he acquired those properties either by gift from his sister or in part at least 
from the mcome which he derived from using her property There can be 
no possible doubt that Satyendranath Banerjee has attained wealth through 
his control of his sister’s estate But the mere fact that he has prospered 1n 
this way 1s not, 1m my opinion, sufficient to justify the assumption that 
his conduct in detaching Bibhabati from her brothersan-law was necessarily 
dishonest It ıs clear that he belteved that her brothers-in-law were deter- 
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mined to cheat her and appropriate her property to themselyes It is further 
clear that the atmosphere at Jaidebpur was by no means the nght atmosphere 
for a young widow like Bıbhabatı Bubhabati was the daughter of cultured 
parents, even though they were poor The letters of her mother show clearly 
a standard of education to which Jaidebpur zemindars could not lay claim The 
elder of the two brothers-in-law was a drunkard, and the younger was a drug 
addict according to the plaimtiff’s witnesses Both were uncultured, both 
were immoral to a degree There can be httle doubt that anybody with the 
best interests of Bibhabaty Devi at heart would have attempted to get her 
away from Jaidebpur 


SATYENDRA’S CONDUCT TOWARDS BIBHABATI A DEVOTED 
BROTHER 


Bibhabati has since lived with Satyendranath Banerjee, and there ıs 
no suggestion and no ground for suggestion that his conduct towards 
Bibhabati has been other than a brother’s conduct should be There 
s nothing to show that he has attempted to cheat her or deceive her or to 
seep her under control against her will He has been a devoted brother, 
ind apparently she ıs devoted to hım A complaint constantly made by 
che learned counsel for the plaintiff was that Bibhabati was too devoted to 
aer brother Satyendranath Banerjee In these circumstances, the mere fact 
that Satyendranath Banerjee unduced Bibhabata to leave Jaidebpur and to 
hand over control of her property to hım does not indicate that he was 
dishonest or actuated by dishonest motive It should be remembered that 
a pardanashin lady ın ths country has to rely to a very great extent on 
some male person to manage her affairs, and the obyious person to rely on 
in the case of Bibhabati was her own brother I cannot hold from the mere 
fact that she has doted upon her brother and has made generons gifts to 
hım that Satyendranath Banerjee 1s, therefore, to be condemned m the 
manner adopted by the learned counsel for the plaintiff 


NO PROOF OF DEPRAVITY OR OF IMPROPER MOTIVES 


Our attention has been drawn to the entries in the diary and we haye 
been asked to draw an inference from these entnes that Satyendranath 
Banerjee was actuated by improper motives or that he was even highly dis- 
honest In the entries dated October the 17th, 1909 there 1s an entry ‘Quarrels 
between Bara and Chhoto Bow a healthy sign—Chhoto Bow encourages 
sister and says she will give witness on her behalf ” It has been suggested 
that nobody but a person utterly depraved would gloat over quarrels between 
two sisters-in-law which would tend to break up the unity of the family It 
must, however, be realised that Satyendranath Banerjee at that stage was 
convinced that the people at Jaidebpur were determined to deceive Bibhabat, 
and by that decerpt to cheat her out of her property Such bemg the case, 
1t was not unnatural for him to rejoice ın dissension among people whom 
he regarded as his enemies and the enemies of his sister The fact that 
Satyendranath Banerjee rejoiced in the quarrels between the members of 
Jaidebpur family does not suggest to me that he was in any way depraved 


There are entries in the diary regarding women being brought to Jaidebpur 
for the amusement of Rabindra Narayan Roy, the youngest of the three 
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:absence She asserted that this talk of kushaputtahka occurred ın Jaidebpur 
, before the date of the sradh, and that kushaputtahka was not held on account 
>of the assurance given by Satyendranath Banerjee that the body had, ın fact, 
been cremated She asserted further that a month or a month and a half 
after the sradh ceremony, an anonymous letter was received by Ranendra 
. Narayan Roy which induced him to say that he would go out in search of 
` Ramendra Narayan Roy He was dissuaded again by Satyendranath Banerjee 
She asserted further that one Akshay Roy, a distant relative of the family, 
“was sent out in search of Ramendra Narayan Roy, and that this Akshay Roy 
from time to time gave information which encouraged them to hope that 
. Ramendra Narayan Roy was still alive She also stated that three or four 
. months after the supposed death of Ramendra Narayan Roy, a sannyasi 
` appeared at the Madhab Barı and made a statement to her son-in-law, Sati 
_Nath Banerjee She said that the statement made was that he had seen a 
` Bengalee, who was a rich man’s son, gomg about with naga sannyasis, and 
that the sannyas: knew how and where the naga sannyasis had obtained 
possession of the rich man’s son She asserted that an attempt was made 
the next day to get hold of the Madhab Barı sannyasi, but the sannyasi 
disappeared and no further trace could be found Jyotirmoyee Devi asserted 
that she used to go to visit Kripamoyee Devi at Benares, and during those 
visits she used to enquire of sannyasis whether they had any imformation 
about Ramendra Narayan Roy She stated that she met sannyasis at Benares 
and several of them were able to give her information about her brother, 
and that the information she received from them kept hope alive ım her heart 
In 1917 a moun: sannyasi, that ıs to say, a santiyasi vowed to silence, appeared 
im Jaidebpur Some time after his appearance rumours spread that Ramendra 
Narayan Roy was alive and was wandering about with sannyasis ‘The 
plaintiff’s party asserted that the moun: sannyas1 commumicated this fact to 
Jyotirmoyee Devi and others by writing ıt down on a piece of paper The 
defendants admitted that a moun, sannyasi came to Jaidebpur and admitted 
that the rumour that Ramendra Narayan Roy was alive was very strong in 
that year They denied that the sannyas1 made any communication to any 
member of the Bhowal family, and they snggested thal the story was 
probably born in the bram of Akshay Roy who was given to ganja smoking 
Whatever the origin of the rumour, 1t swept the countryside and thousands 
of people believed in ıt to such an extent that Satyabhama Devi was induced 
to write a letter to the Maharajadhiray Bahadur of Burdwan regarding the 
rumour That letter ıs Ex Z 33 and reads as follows 


RANI SATYABHAMA’S LETTER TO MAHARAJA OF BURDWAN 


“Submitted with auspicious blessings, I did not write any letter to you 
on any occasion, nor you too wrote any letter to me But we and 
you have been known to each other from before I am the widow of 
the late Raja Kali Narayan Roy Chowdhury Bahadur and mother of 
late Raya Rajendra Narayan Roy Chowdhury Bahadur, zemindar of the 
Bhowal Pargana within the district of Dacca I had (by the said son) 
three grandsons (son’s sons) Kumar Ranendra Narayan Roy, Kumar 
Ramendra Narayan Roy, and Kumar Rabindra Narayan Roy ‘Those 
three became major and died untimely Those three were married, 
none of them had any issue, either male or female So much so, 
i there 1s none to light the taper of the family (to continue the 
ine 
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The eldest grandson died at our own house at Jaidebpur, the 
second one died at the Darjeeling bill, and the youngest died at 
Dacca It ıs about 8 years since, that the second one went to 
Darjeeling with his wife and brother-in-law He died there from 
blood dysentery 


There 1s a rumour for about two months in this place to this 
effect ‘The second Kumar Bahadur of Bhowal is alive After his 
death, his body was taken to a cave, for performing funeral 11tes 
Owing to a great storm and heavy shower setting m at that time, 
they put fire to lis mouth and left the body at that place without 
burning the same ‘Then an ascetic came with his followers, took him 
away and made him alive Now it 1s reported that he has become 
a recluse and ıs living with hım He does not want to enter into 
the worldly affairs any more I have not yet come to know defimtely 
where he really is Many people speak of many places Such a rumour 
1s afloat in different districts, such as, Dacca, Faridpur, Barisal, 
Mymensing, Rangpur, Dinajpur, Comilla, ete Many people are daily 
wanting to know informations from me, regardimg this matter I have 
not yet been able to decide one way or the other On hearing all 
this I have been passing my days in weeping 


I have come to know from those who went to Darjeeling with the 
late second Kumar that you too were at Darjeeling at the time of 
death of the second Kumar Informations were sent to you after his 
death, it 1s said that you arranged for the tuls: leaves and the Ganges 
water Hence I write to you whether these incidents are true or 
not, whether the body of the second Kumar was, 10 fact, burnt? It 
1s very likely that you should be cogmisant of all these facts So, 

‘ I mght be consoled to a certain extent, if you write to me the real 
facts as far as you know, regarding this matter I hope, you will not 
neglect this matter, and give me a faithful account 


What else, in particular, shall I write, all are well here, please 
make me happy by writing good news regarding your health and that 
of your family Finis —W:th blessings, Sn Satyabhama Devi” 


The answer to that letter was not Produced in the lower court But a 
letter written by the Maharaja of Burdwan in the year 1921 was produced as 
though it had been written im answer to Ram Satyabhama Devi’s letter of 
i917 The answer to the letter of 1917 was, however, produced before us and 


was admitted in evidence with the consent of both sides ‘That letter 1$ 
Ex 2Z(33a) and 1s in these words 


MAHARAJA’S REPLY 


“I received your letter of the 18th Bhadra m due time I am writing 


as far as I remember of the matter about which you have wanted 
information I was staying at Darjeeling when this calamitous event 
happened th 


ere I also recollect that some persons came to my local 
Supermtendent and gave hım this information, ıt was from mm 
that I heard that Kumar Ramendra Naiayan of Bhowal had died 
Thereafter, whether ıt was im the morning or in the evening 1 do not 
exactly remember—I saw an assemblage of men at the place where 
dead bodies are burnt at Darjeeling, and haying enquired who had 
died, I was told in reply that the said Kumar of Bhowal had died, 
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and that ıt was his body that was bemg burnt This 1s all that I 
know about the said event 


Please know that the members of the Raj family are well I 
hope you are well Yours, Sree Bejoy Chand Mahatab (Burdwan) ” 


-The rumour seems to have died down again, and nothing more of interest 
„occurred unti the arrival of the plamtıff ın 1921 


STORY OF KUSHAPUTTALIKA 


> It will be necessary to consider whether the allegations regarding the 
. kushaputtaıka, the receipt of the anonymous letters, the visit of the Madhab 
Barı satinyasi and the revelation made by the moum sannyasi are true or not 
“With the exception of kushaputtalka, the evidence on the other details came 
.only from Jyotirmoyee Devi and members of her family Regarding the 
` kushaputialtka, ıt 1s curious that none of the members of the Bhowal family 
“seem to have heard of the second cremation It 1s the case for the plamtıff 
` that an infructnous attempt to cremate the body of Ramendra Narayan Roy 
took place on the night of May the 8th, 1909, and that a second cremation 
-with a substituted body was held as publicly as possible ın daylight on 
„the 9th of May It is the case for the plaimtiff that Bibhabats Devi was not 
.a party to any conspiracy either to murder her husband or to burn a 
- substituted body ın his place It is the case for the plaintiff that Bibhabati 
- was allowed to see her husband’s body at about 9 PM on May the 8th when 
_it was about to be taken out to the cremation ground, and ıt 1s again their 
case, and proved by the plaintiff’s witnesses, that Bibhabati Devi stood on 
the verandah upstairs at “Step Aside” on the mormmng of May the 9th when 
, the body was taken out for cremation that day In explanation of these facts, 
a definite case has been made out that Bibhabat: was told that it was 
impossible to cremate her husband’s body on the night of May the 8th, and 
' that ıt was necessary to bring that body back to “Step Aside” in order that 
“at might again be taken out on the morning of May the 9th In other words, 
‘ according to the plaintiff and his advisers, there was no attempt to conceal 
from Bibhabati the second cremation, and the story of the second cremation 
was openly given out in order to avoid suspicion arising ont of the abortive 
attempt to cremate on the previous night If this was true, it seems certain 
; that when the truth was revealed at Jaidebpur on the return of the party 
_ from Darjeeling, the story of the second cremation would have been given 
out But that story was certainly not given out None of the witnesses 
examined on behalf of the plaintiff suggested at any stage they ever heard 
of the morning cremation of a substituted body ‘The case they made out 
is that they were informed merely that the body was missing and could not 
be cremated 


FACTS NEGATIVING THE STORY 


The estate accounts show an entry under date 12th May, 1909 of a payment 
in cash of Rs 20/- to the priest Aswini Kumar Chakravarty to take the ashes 
of the late second Kumar of Bhowal to Nathati, and there ıs on record an 
order from the manager on the cashier of the same day directing hım to pay 
Rs 20/- to Aswini Purohit as advance for gomg to Nathat: for throwing the 
asthı nto the Ganges It has been admitted that it 1s the practice in the 


582 BHOWAL CASE 


Bhowal family on the occasion of the cremation to take the asthe (which is 
apparently a small bone) from the ashes and take 1t to the Ganges to be 
immersed therem It is clear, therefore, that something purporting to be 
the asti of Ramendra Narayan Roy was taken from Darjeeling to Jaidebpur 
and was sent from Jaidebpur to Nashati to be thrown ito the Ganges | It 
1s extraordinary that this should be done, 1f the people in Jaidebpur were 
being told that the body had not been cremated ‘The learned trial judge at 
page 50 of his judgment gives a list of the witnesses who deposed to the 
talk about kushaputtaika None of these witnesses stated that they heard 
of the mornmg cremation AH of them stated that 1t was given’ out that 
owing to storm and rain the body could not be cremated It 1s obvious that 
the whole of the Darjeeling party could not have been parties to a conspiracy 
to burn a substituted body As I have pointed cut above, it 1s admitted that 
Bibhabati was not party to such a conspiracy It has also been established 
that on their return from Darjeeling, Satyendranath Banerjee was definitely 
ont of favour and he was pushed on one side both by the brothers of the 
late Ramendra Narayan Roy and by their servants His influence, therefore, 
was not then such as to mduce all the members of the Darjeeling party to 
remain silent It seems to me mcredible that there should have been a talk 
of kushaputtalika, and yet no revelation of the second funeral procession If 
there had indeed been a talk of kushaputtahka, we might except a reference 
to it to be made im the diary of Satyendranath Baneryee The fact that such 
a talk had occurred was of smportance from his pomt of view, and if he 
were keeping his diary as a note for future guidance, one would think that 
the particular explanation he had given would be worth recording for future 
reference The pages of the diary ın which any such note could have 
occurred have been withheld, and the inference is that those pages would 
not support the plamntiff’s story It ıs admitted further that no reference to 
this kushaputtalska occurs m any letter, m any note, m any piece of writing 
which came into existence before the appearance of the plaintiff i Dacca m 
the year 1921 It ıs an admitted fact that ın the year 1917 there was 4 
wide-spread rumour to the effect that Ramendra Narayan Roy was alive and 
was wandering in the company of sannyasis, and that the rumour became so 
prevalent that the old grandmother Ram Satyabhama Devi wrote a letter to 
the Maharajadhiray of Burdwan In that letter she referred to the rumour 
that was afloat and to the nature of the rumour, but she made no reference 
whatever to any story that there had been a talk of kushaputiahka ‘The 
conduct of all the people concerned ıs such that I cannot believe for onè 
moment that there was such a talk of kushaputtaltka as the plaintiff pretends 


ALLEGED RECEIPT OF ANONYMOUS LETTER BY BARA KUMAR 


The plaintff’s party further alleged that about a month and a half after 
the return of the party from Darjeeling an anonymous letter was received 
by Ranendra Narayan Roy m which there was some reference to Ramendra 
Narayan Roy According to Jyotirmoyee Devi, Ranendra Narayan Roy told 
her the contents of the letter and said that he would go out im search of 
his brother He allowed himself, however, to be dissuaded by Satyendranath 
Banerjee who then produced the certificate granted by Dr Calvert as a proof 
that Ramendra Narayan Roy was dead Jitendra Chandra Mukherjee also 
deposed regarding this anonymous letter, but he added that that he himself 
did not see the letter This witness mentioned another communication, 
namely, a post card received some days after the anonymous letter, and stated 
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that the seal on this post card could not be deciphered A son-in-law of 
Jyotirmoyee Devi, namely, Chandra Sekhar Banerjee, also mentioned the 
arrival of the anonymous letter, but he did not state what the contents of 
the letter were, nor whether he ever saw the letter Another son-in-law, Satı 
Nath Banerjee, deposed that a letter came to Bara Kumar, the postal seal 
of which could not be deciphered The letter concerned the second Kumar 
He supported Jyotirmovee ım the statement that Ranendra Narayan Roy 
proposed to go out and search but was dissuaded by Satyendranath Banerjee 
This witness mentioned that the people who saw the anonymous letter were 
Jitendra Chandra Mukherjee, Rajanı Kabiraj and Ra: Sahib Jogendra Nath 
Banerjee He was contradicted in this respect by Jitendra Chandra Mukherjee 
and by Rai Sahib Jogendra Nath Banerjee Rajan Kabirayj was unfortunately 
dead This anonymous letter has not been preserved, ıt has not been seen 
by any imdependent person It did not produce any conduct on the part 
of the people at Jaidebpur 


ALLEGED ADVENT OF A SANNYASI AT MADHAB BARI 


It 1s alleged that some two months after the receipt of this anonymous 
letter, a sannyası appeared at the Madhab Bari one evening, and that Sat 
Nath Banerjee met him as he was returning from his prayers The sannyasi 
beckoned to Sati Nath Banerjee, and the followmg conversation took place 
The sannyas1 asked ın Hindi ‘“ ‘Do you hold any post here?’ I said no, 
and said who I was Then he said ‘Who 1s the mahk of this Bhowal Ray?’ 
I said ‘There were 3 Kumars, but two of them are hving and the third 
died at Darjeeling some time ago Huis body was taken to sasan (burning 
ground) and he could not be cremated and the people who had taken him 
there did not find him’ Hearing that the sannyasi said ‘It ıs very strange 
I have seen a Bengalee rich man’s son roaming with sannyasis, and heard 
that he was found at Darjeeling’? Satı Nath went on to say that he asked 
the sannyasi to describe the appearance of the rich man’s son and the sannyasi 
did so From the description Satı Nath Banerjee thought that the man 
described was ihe Kumar, and he told Jyotirmoyee Devi about this Jyotirmoyee 
Devi and Jitendra Chandra Mukherjee both stated that they heard this story 
from Satı Nath Banerjee, and they made enquiries both in the Madhab Barı 
and in the neighbourhood and later ın Dacca and other places in the district, 
but they were unable to find any trace of this particular sannyasi It 1s 
extraordinary that a sannyasi could disappear so quickly from a place hike 
Jaidebpur It 1s extraordinary that he should give no clue to Sati 
Nath Banerjee to enable the latter to trace the whereabouts of Ramendra 
Narayan Roy It ıs still more extraordinary that any sannyası at that time 
should know anything at all about Ramendra Narayan Roy The definite 
case of the plaintiff and of the sannyasi who has been examined as one of 
the rescuers, 1s that for six or eight months after the cremation in Darjeeling 
the plaintiff was hke a little child, his mind was a complete blank Neither he 
nor his rescuers had an idea who he was, what he was or of what race or 
nationality he was They certainly had no idea that he was a mch man’s 
son, nor was there anything in Ins then condition to indicate that he was a 
rich man’s son In other words, 1f the evidence given by the plaintiff and 
Gopal Das 1s ın any way true no sannyası could possibly have gone to Jaideb- 
pur within sıx months after cremation at Darjeeling and told them the story 
which ıs said to have been told by one Madhab Barı sannyasi 
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ALLEGED QUEST OF AKSHOY ROY 


Jyoturmoyee Devi, Jitendra Chandra Mukherjee and Sati Nath Banerjee all 
stated that after the visit of this Madhab Barı sannyasi, one Akshay Kumar Roy 
was deputed by Ranendra Narayan Roy to search for Ramendra Narayan Roy, 
and these witnesses asserted further that Akshay Kumar Roy was absent for 
four or five months from Jaidebpur ın prosecution of that search ‘The defence 
alleged that Akshay Kumar Roy was a mad man This was strenuously demed 
by Jyotirmoyee Devi and many others, but apart from the defence witnesses, 
four at least of the witnesses examined by the plamtiff proved that Akshay 
Kumar Roy was known as a lunatic and that occasionally he went off his 
head It seems extraordinary that such a man should be sent out on such 
a quest There is no evidence whatever regarding the places he visited, nor 
the persons of whom he made enquiries never a letter was written to lum, 
nor by him during the course of his enquiries In fact, apart from the oral 
evidence of these witnesses there 1s nothing to show that Akshay Kumar Roy 
did indeed go ont on any quest All these events are supposed to have 
happened within six months of the return of the party from Darjeeling 
During this period Satyendranath Banerjee was frequently in Jaidebpur 
and was in constant touch with the people of Jaidebpur Yet there is no 
reference to any of these incidents in his diary~a diary which was opened 
simply for the purpose of noting facts .n connection with Ramendra Narayan 
Roy’s death There was also no reference to any of these details ın the letter 
written by Ram Satyabhama Devi to the Maharajadhiray of Burdwan in 
1917 If all these details to which Jyotirmoyee Devi and her nephew and 
son-in-law deposed were, in fact, true, it 1s easy to understand that Jyotirmoyee 
Devi must have been convinced that her brother was still alive She stated 
clearly that after enquines were made by Akshay Kumar Roy she believed 
firmly that her brother was alive She stated that her aunt Kripamoyee Devi 
was also firmly convinced that Ramendra Narayan Roy was still alive, and 
Sati Nath Banerjee deposed that he was despatched to make enquiries through- 
out northern India by Kripamoyee Devi on five or seven occasions If there 
18 any truth in this evidence, Jvotirmoyee Devi and Kripamoyee Devi must 
have been absolutely convinced that Ramendra Narayan Roy was alive Yet 
in her evidence in the Probate Surt arising out of the Will of Kripamoyee 
Devi, Jyotirmoyee Devi deposed that after the death of the Chhoto Kumar, 
Knipamoyee Devi said“ ‘There is no one left in my family It has become 
extinct I shall not stay im this house any more’ Sayimg this she went 
away to Benares” This evidence was given in 1920 before the return of the 
plaintiff In March, 1916 Jyotirmoyee Devi had wnitten to Bibhabati Devi a 
letter in the most affectionate terms in which she suggested that Bibhabats 
Devi and she should live together, and she said in that letter ‘what else have 
we to remind us of our dead brother except yourself?’ It seems extraordimary 
that Jyotirmoyee Devi could write such a letter or give such evidence as she 
did ım October, 1920, 1f, as she now Says, she was absolutely convinced that 
Ramendra Narayan Roy was alive In my opimin, the evidence with regard 
to the alleged anonymous letters, to the Madhab Barı sannyasi, to the quest 
by Akshay Kumar Roy ıs false evidence and no such incidents took place 


With 1egard to the alleged searches throughout India referred to by 
Satinath Banerjee, no explanation 1s offered why no letter was wntten by 
him on those occasions, and no indication 1s given by him as to the persons 
with whom he had conversations or of whom he made enquiries I do not 
believe that such trips were made, or rather, that such trips, if they were 
made, were made for the purpose of finding the late Ramendra Narayan Roy 
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ALLEGED REVELATION BY MOUNI SANNYASI IN 1917 


As I have stated before, there was ın 1917 a widespread rumour to the 
effect that Ramendra Narayan Roy was alive Jyotirmoyee Devi deposed as 
follows ‘The rumour that the second Kumar ıs living was current till his 
return At one time ıt was very strong We got all sorts of informations 
confirming it, and 134 or 2 years after that, the rumour became very strong 
4 or 5 years before the plamtıff’s return a satinyasi, vowed to silence, arrived 
at the Rajbar1 I brought him to my house My elder sister and grandmother 
and my children were present when he came I asked him what he knew 
about the truth of the rumour that the second Kumar was alive which we 
‘were hearmg He wrote his answer ın pencil on a paper in Bengali I saw it 
What I read filled us with joy My grandmother gave to the sannyasi a 
shawl and gold-mounted rudrakhya (rosary) ” She was supported im this 
story by Jitendra Chandra Mukherjee and by Satı Nath Banerjee In the 
letter written by Rani Satyabhama Dev: to the Maharajadhuraj of Burdwan, no 
mention was made of this sannyasi1, and no mention was made of the fact 
that she was told definitely that Ramendra Narayan Roy was still alive 
The letter merely stated that there had been a rumour for about two months, 
and that the rumour was afloat ın different districts such as Dacca, Faridpur, 
Barisal, Mymensingh, Rangpur, Dmajpur, Comilla, etc , and that many people 
were daily wanting formations from her regarding the matter Her omission 
to mention the revelation made by the moun sannyasi ın that letter 1s note- 
worthy, but even more so 1s the evidence of Satinath Banerjee on the subject 
He deposed ‘The moum sannyasi (speechless mendicant) came some 4 years 
‘before the Kumar’s return I can’t give the year I don’t remember to which 
province, Bengal or United Province or Madras, he belonged, or how then he 
struck me I can’t say why the paper he wrote upon was not preserved I 
don’t remember if he was asked how long before he had met the plaintiff 
before, or where he had last seen him I don’t remember whether any 
mquines were made of him to get a clue to the Kumar’s whereabouts 
Perhaps no effort was made to ascertain the truth or otherwise of his state- 
ment” 


ORIGIN OF 1917 RUMOUR 


In considering all these stories of information received regarding the 
movements of Ramendra Narayan Roy, ıt should be borne in mind that after 
the plaimtiff arrived ın Dacca both parties were able to trace the sannyasi 
Dharam Das Naga with very little difficulty It seems to me certain that if 
the name of Dharam Das Naga or any other sannyas: had come to light during 
these years, that sannyası could have been found without difficulty It seems 
also certain that 1f anybody had seen Ramendra Narayan Roy wandering with 
sannyasis and had conversed with him or his companions, that person would 
have known the names of Ramendra Narayan Roy’s companions Nobody 
pretended that the names of Ramendra Narayan Roy’s companions were ever 
divulged to the people at Jaidebpur I am not satisfied that the mount 
sannyası in 1917 wrote anything upon a piece of paper as stated by 
Jyotirmoyee, nor am I satisfied that ıt was he who started the rumour in 
that year ‘The rumour did start, ıt ıs true, and it may be true that the 
rumour started after the visit of the 101 sannyas: and on account of 
his visit But there ıs no convimemg evidence to show that the moun: 
sannyas1 himself ever made any statement regarding Ramendra Narayan 
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Roy I am satisfied from the evidence on record that apart from the rumour 
m 1917, no defimte mmformation ever reached the family at Jaidebpur 
regarding the alleged survival of Ramendra Narayan Roy It may be that 
rumours of his survival were afloat It 1s extremely difficult to judge from 
the evidence on record when those rumours came mto existence A large 
number of witnesses have deposed that there were such rumours, but the 
unprejudiced independent witnesses are extremely vague as to the time 
when those rumours arose Except for the letter of Rani Satyabhama Devi 
ın 1917 and the reply thereto of the Maharajadhiraj of Burdwan, there 1s 
no reference in any letter or document to show that any rumour that 
Ramendra Narayan Roy was alive was im fact current It may even be 
that the witnesses who deposed in 1933 and 1934 were referring to the 
rumour which was current in 1917 when they said that the rumour spread 
after the supposed death of the Kumar But whether there was a vague 
general rumour or not, that rumour—if it existed—could be no evidence 
that Ramendra Narayan Roy was in fact alive The rumour in 1917 15 
interesting 1n so far as it shows how ready the people of the locality were 
to believe that Ramendra Narayan Roy was alive They were in a mood 
to accept a claimant, and 1f any one was inclined to put forward a claim, 
he must have realised from the experience of that year that an impostor 
bearing any resemblance to the late Ramendra Narayan Roy would have a 
reasonable chance of success 


My conclusion with regard to the events of 1909 to 1920 in Jaidebpur 
is that the story of kushaputialka, receipt of anonymons letters, post card, 
the visit of Madhab Bar: sannyasi and the searches of Akshay Kumar Roy 
and Satı Nath Banerjee are all fictitious ‘There was undoubtedly a rumour 
in 1917, and there might have been a rumour in earlier years to the effect 
that Ramendra Narayan Roy was alive The origin of that rumour 1s 
unknown to us that rumour cannot be taken as proof that Ramendra 
Narayan Roy was ın fact alive 


THE ARRIVAL OF THE PLAINTIFF IN DACCA AND THE 
PREFERMENT OF HIS CLAIM 


In January, 1921, the plaintiff sat im front of charcoal fire on the 
Buckland Bund, Dacca He was dressed (or rather undressed) like a 
sannvası, with ash besmeared body, and long matted hair, he behaved 


like a sannyasi, he made no claim to be anything but an ordinary wandering 
sannyasi 


On the 4th of May, 1921, the plaintiff announced to an expectant crowd 
that he was Ramendra Narayan Roy, second Kumar of Bhowal 


What had happened in the imterval to produce this change? This 1s 
obviously a matter of the utmost importance, and one deserving the most 
careful consideration Yet in his judgment the learned trial judge does 


not discuss the matter at all beyond referring to the dramatic nature of 
the revelations of the 4th of May 


Did the plaimtiff arrive in Dacca, unaware of his own identity? Did 
he visit Dacca by accident, just as he visited a hundred other towns and 
villages in the course of his wanderings? Or did he set from from Braha 
Chhatra with the fixed intention of visiting Dacca and finding out about his 
family ? Did he intend to reveal his identity as soon as he discovered who 


~ 
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he was? Or did he intend to conceal his identity as long as possible, and 
to rejom his guru and take the final vows of a sannyası? 


These are all questions which require to be answered, and the answers 
must be made to reconcile with the conduct of the plaintiff and the other 
witnesses examined by him It 1s not sufficient to say that the only evidence 
regarding the events of these months ıs the evidence of the witnesses 
examuned by the plaintiff, and that, therefore, that evidence must be accepted. 
No one but the plamtiff himself knows what went on in his mind, none 
but he and his supporters know what discussions and arguments took place 
The story of the plaintiff must be exammed ın the light of the evidence 
offered, and 1t must be considered whether that story 1s a reasonable and 
probable one 


In this connection, too, the fact that ın his memorial in 1926, he gave an 
entirely different account of the circumstances in which he declared himself 
to be Ramendra Narayan Roy, must be taken into consideration It 1s not 
necessary to set out ın full the account given ın the memorial It 1s 
sufficient to record that Mr Chatterjee, counsel for the plaintiff, conceded 
that that account gave an entirely wrong picture It ıs not merely that 
mistakes ın detail had crept into the account the whole picture was entirely 
wrong 


ABANDONMENT OF MEMORIAL VERSION OF PLAINTIFF’S RETURN 
t 

The learned trial judge has noticed that the account given m the 
memorial was ‘nonsense and untrue’, but disregarded ıt as the effusion of 
some Sub-Deputy Magistrate I am unable to dismiss this solemn document 
ın quite so airy a fashion The memorial was not drawn up hurriedly, on 
the spur of the moment, by a man unacquainted with all the facts It was 
drawn up after five years of discussion and agitation The plaintiff was 
surrounded from the beginning by leading members of the Dacca Bar The 
question whether he should adopt the method of a memorial to the Board 
of Revenue, or a suit in the courts, to recover his property, was carefully 
considered by his advisers His supporters obtained the opinion of 
Sir Ashutosh Chaudhuri, who advised a suit ın court, but they decided to 
adopt the memorial method first They could not have rejected advice 
from such a source without anxious consideration and without the advice 
of other emiment lawyers The memorial itself recites that Dwarkanath 
Chakravarty, a very emiment member of the Calcutta Bar, took an active 
part in drawing up the memorial The memorial was presented by Langford 
James and argued by him before the Member of the Board of Revenue It 
1s inconceivable to my mind that a memorial drawn up im such circumstances 
could have been carelessly drafted On the contrary, every word must have 
been carefully weighed, and every sentence discussed before ıt was finally 
approved Why, then, was a false story given in that memorial? The sug- 
gestion has been made that the object of the plaimtiff’s adherents was to 
secure an order for enquiry from the Board of Revenue, and that consequently 
the story that was thought likely‘to appeal to the member of the Board was 
given in the memorial Does this mean that the plaintiff and his adherents. 
were prepared to place before the investigating authority whatever story 
would appeal to that authority irrespective of the truth? If so, we are 
entitled to assume that they would adopt the same attitude to the court as 
they did to the Board of Revenue Obviously ın presenting the memorial, 
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the plaintiff and his advisers must have entertamed a hope that the Board 
of Revenue would undertake the engmry prayed for Are we to believe 
that the plamtiff hoped to convince the Board of Revenue of the truth of 
his case by offermg evidence which flatly contradicted the story given by 
hım im the memorial itself? The suggestion ıs absurd The plaintiff must 
haye mtended to offer evidence ın support of the memorial version to the 
Board of Revenue, and obviously, the witnesses examined ın court are the 
witnesses whom plaintiff mtended to examine before the Board of Revenue 


It seems clear to me that in 1926 the plamtff believed that he would 
have the support of Jyotirmoyee Devi and her relatives for the version then 
given, and this single fact is sufficient to justify the court in regarding 
the evidence of these witnesses with the greatest suspicion As a matter 
of fact, the memorial version was not given up in 1927, when the memorial 
was rejected When Atul Prosad Roy Choudhury was examined on com- 
mussion in March, 1933, the pleader who cross-exammed him, presumably 
acting on instructions, put the memorial version to the witness as though 
that was the true verson We have been informed by Mr Chatterjee in the 
course of his argument before us, that there was a change im advisers to the 
plaintiff between the date of mstitution of the suit and the date of the 
plaintiff’s examination in the witness-box There are many details to confirm 
this statement, and ıt seems obvious to me that the memorial version was 
dropped when the'new director took charge of the case 


Therefore, ın examining the plamtiff’s story and the explanations he 
offered we must bear in mind that in a solemn document praying for an 


enquiry into his claim, he had already given a story which 1s now abandoned 
as untrue 


PLAINTIFF’S PRESENT VERSION 


The plamtıff asserted that durmg the years of his wanderings from 
Asighat in Benares to Braha Chhatra, he had full possession of his senses 
and his imtellect, but unfortunately his memory of events prior to his arrival 
at Asighat was a blank He had no idea of bis race, his home or his 
family All that remaimed of the past, apparently, was his ability to speak 
his mother tongue He says, it 1s true, that he had spoken fluent Hindi 
from childhood, and that from the time he recovered consciousness 10 
Darjeeling he spoke in Hind: to his rescuers This version 1s not supported 
by Gopal Das, but the matter 1s of little mmportance 


Before Braha Chhatra, plaintiff was occasionally troubled at his inability 
to remember the past, and he used to wonder who he was and whence he had 
come He used to tell the guru of these troubled thoughts, but the guru 
consoled him, saying that in the fulness of tyme memory would be restored 
to lim Neither the guru nor the other sannyasis gave him any hint as to 
his real identity § This was his state of mind when suddenly at Braha Chhatra 
he remembered that his native district was Dacca in Bengal He at once 
told the gu, and the latter then told him that the tıme had come for him 
to return to his family and decide whether the ties of family and home were 
so strong that he would not take the final vows of a sannyası We are 
told that the guru knew where plaint:ff’s home was, but that~he did not 
impart this knowledge to the plaimtiff, as he assumed from plaintiff's 
announcement that plaintiff too bad remembered this It seems strange that 


° 
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the guru did not question plaintiff about his home and family, to ascertain 
whether there are still any relatives to whom plamtiff could return A 
single question would have revealed plaintiff’s ignorance However, the guru 
told plaintiff to go back to his people and to decide whether to revert to 
civil life or to become a sannyast, and added that he, the guru, would wait 
one year for news of plaintiff In spite of these instructions plaintiff did not 
go straight home to Dacca he wandered away into the Assam Valley as far 
as Kamakhya in the district of Kamrup, and took a whole year to reach 
Dacca He assured us that when he reached Dacca he was still entirely 
ignorant of his identity—and this, in spite of his alleged meeting at Rangpur 
with a man who spoke to him about his home and his family! There 1s 
no suggestion that durmg the year before his appearance m Dacca, plaintzff 
suffered from any mental defect other than the loss of memory with regard 
to events before 1909 It seems strange that a man who was on a quest 
to discover his own identity, his own family and his own home, should hold 
conversations on these topics and yet not realise what they meant 


OBJECT IN RETURNING TO DACCA 


However, 1f we accept his version, he arrived in Dacca, ignorant of his 
own identity, but determined to find out who he was and to find out what 
was the attraction of family ties So he took his seat on the Buckland 
Bund, made no enquries and asked no questions According to his own 
account, he made no attempt whatever to find out anything about his home 
or his family Fate took pity on him and provided him with the mforma- 
tion for which he did not take the trouble to seek Passers-by observed ın 
his hearing, how remarkable was the resemblance he bore to Ramendra 
Narayan Roy of Jaidebpur Plaintiff’s story ıs obscure at this point, but it 
seems to be his case that from conversations so overheard he realised that 
he was Ramendra Narayan Roy In spite of this discovery, he continued to 
sit on at the Bund He made no enquiry about his relatives or his home he 
made no attempt to discover whether any of his relatives were still alive, 
or who was ın possession of his estates 


VISIT TO KASIMPUR AND JAIDEBPUR 


His avowed object in returning to Dacca was to test the strength of 
worldly attractions and family ties, but even when he had discovered his 
identity, he made no attempt to subject hımself to the test He continued 
to sit patiently at the Bund, until Atul Prosad Roy Choudhury invited him 
to Kasimpur in the first week of April, 1921 The defence admitted that 
plaintiff was invited to Kasimpur, but the evidence of Atul Prosad Roy 
Choudhury ıs that plamtiff was invited as a sannyasi in the hope that he 
would perform a sacrifice known as putseshiijajna The plaintiff strenuously 
demes that he was invited as a sannyasi, and asserts that he was invited 
because he had been recognised as Ramendra Narayan Roy of Jaidebpur. 
Yet, ıt 1s now admitted that during a stay of a week or ten days at Kasimpur, 
plaintiff slept under a Kam tree in the open and was treated as an 
ordinary sannyas1 He does not say that he was greeted by Atul Prosad 
Roy Choudhury or by the uncle Sarada Prosad Roy Choudhury as Ramendra 
Narayan Roy He does not explain what was the nature of the invitation to 
him which persuaded him to go to Kasimpur Was he invited as Ramendra 
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y n Roy? If so, did he accept the mvitation as Ramendra? If not, 
ad he 2 at all? : If he was accepted as Ramendra Narayan Roy, why did 
he not demand to be treated as such? It seems impossible to reconcile 
plaintiff’s treatment at Kasimpur with any theory that plamtiff had been 
recognised by the Kasimpur Zemundars, and that the recognition bad been 
communicated to plasmtiff If the alleged recognition had not been com- 
municated to plaintiff, some other pretext for the invitation, some pretext 
consistent with plaimtiff’s pose as a naga Sannyasi, must have been given 
But this ıs strenuously demed by plamtiff From Kasimpur plaintiff went 
to Jaidebpur on an elewhant, it 1s true, but not ın trmmph as described in 
the memorial At Jaidebpur he stayed at the Madhab Barı and behaved just 
lke any other naga sannyasi He went to Jyotirmoyee’s house on the 
evening of the day following his arrival there, but though he met Jyotirmoyee 
and her relatives, he did not greet them as his relatives nor did they greet 
him as a relative He behaved as though he was a perfect stranger to them 
Next day he went again to Jyotirmoyee’s house to dme We are told that 
Jyotirmoyee commented on his likeness to Ramendra and that plaintiff 
brusquely denied any relationship with the family, but that he was unable 
to control a gesture of affection to the aged grandmother who was present, 
and he burst into tears when shewn old family photographs 


If the account given of this day 1s true, he must have realised that he 
was recognised Yet he went away, saying that he was going to Nangalbundh 
mela He left the district without telling the people at Jaidebpur of his 
imtentions and went to Sitanath im the district of Chittagong He returned 
to Dacca a few days later and resumed his seat on the Buckland Bund 
What his object was ın so doimg, he made no attempt to explain If he 
wished to test the strength ol family ties, he might have gone openly to 
Jaidebpur 


STRANGE BEHAVIOUR 


During this stay at Buckland Bund, a messenger came to him with 
a message from Jyotirmoyee Devi That messenger ıs dead, and the 
plaintiff has not mentioned the imcident Consequently, we are left ın the 
dark as to the conversation which took place between the plaimtiff and the 
messenger We know, however, from Jyotirmoyee Devi’s evidence that the 
messenger carried an invitation to come to Jaidebpur and that that :mvita- 
tion was rejected If Jyotirmoyee Devi and other members of the famuly 
had recognised the plaintiff as Ramendra Narayan Roy, as they now swear, 
it seems probable that the message made some reference to the recognition 
It seems to me clear that if there were any truth ın the account of these 
days given by plaintiff’s witnesses, the plaintiff must have realised that he 
had been recogmsed How then can we understand the visit to the house 
of Sarbalin1 Devi in the last week of April? Jyotirmoyee Devi had come to 
Dacca after the plaintiff had refused her invitation to go to Jaidebpur, and 
had persuaded Saibalim1 Dev: to invite the plamtıff to her house to be viewed 
and imspected by other relatives Agam, the defence evidence was that 
plaintiff was invited ın his capacity as a sannyasi, whatever ulterior motive 
Jyotirmoyee Devi may have had Again, plaintiff demed that he was invited 
m his capacity as sannyasi, but again he offered no explanation why he 
was imvited and why he accepted If he was invited as Ramendra Narayan 
Roy, why was he not greeted as such and treated as such? Yet the admitted 
fact 1s that he was treated as a sannyasi and was not addressed by anyone 
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as Ramendra Narayan Roy Thereafter, on April 30th, the plaintiff was 
again persuaded to visit Jaidebpur On what pretext he was invited is 
not divulged He asserted that he was still denying that he was in any 
way related to the family the other witnesses do not assert that they 
had yet made up their minds to treat him as Ramendra Narayan Roy He 
was still not addressed as such Until he arrived at Jaidebpur on this 
occasion, he had studiously followed the customs of naga sannyasis, sleeping 
out ın the open in front of his charcoal fire But on this occasion, though 
still denying his identity, he consented to sleep inside Jyotirmoyee Devi’s 
house No explanation was offered for this abandonment of habit Plaintiff 
still continued to pose as a sannyasi, he still smeared himself with ashes 
and still denied his identity But on the third day of his visit, while still 
denying his identity and stili wandering about naked and behaving like a 
sannyasi, he allowed himself to be persuaded not to besmear himself with 
ashes On this day he angrily refused to allow Jyotirmoyee’s son to examine 
the marks on his body, but on the fourth of May, 1921, ın the morning, 
he allowed them to examine his marks, though he still denied vigorously 
any relationship In the afternoon, he decided to reveal himself to 
Jyotirmoyee Devi and others, so he left them behind in the verandah and 
took his seat ın an armchair which had already been placed on a platform 
im the compound ın anticipatoin of this moment ‘There he awaited patiently 
a catechism from some unknown relative, regarding his name, his father’s 
name and the name of his wet nurse The plaintiff has offered no explana- 
tion of his strange conduct m going to live m Jyotirmoyee’s house while 
still posing as a saunyasi, in abandoning the habit of smearing himself with 
ashes while still denying his identity, or of his strange method of revealing 
his identity to his supposed sister Not only did he offer no explanation 
of this strange conduct, he denied the details He asserted that he revealed 
his identity on the day following his arrival at Jaidebpur 


The learned trial judge remarks that the plaimtiff passes over these days 
as unimportant, but that seems to me an madequate explanation of his 
refusal to explain this extraordinary conduct 


REMARKABLE CONDUCT OF JYOTIRMOYEE DEBI 


But if plaintiff’s conduct during this period ıs difficult to understand, ıt 
is simplicity itself compared with the conduct of Jyotirmoyee Devi To 
appreciate her conduct, it 1s essential to bear in mind her definite case that 
she had been convinced for years past that Ramendra Narayan was alive 
She was a devoted sister on whose mimd was indelibly printed the picture 
of every mark on her brother's body She rememberd the exact tooth which 
was broken she remembered the scar on his arm caused by the playful 
scratch of a tiger cub as well as the more serious scar caused by a carnage 
wheel accident Though a pardanashin lady, she had: visited the haunts of 
satinyasis at Benares and elsewhere to make enquiries about her mussing 
brother She had sent her son-in-law Satimath on many expeditions to north- 

_ west India to search for Ramendra She had received confirmation of her 
belief ım hus survival so often that she knew that he was alive The news 
she had been receiving during these years of absence was always news of 
her brother wandering with sannyasis There was nothing strange, therefore, 
in the idea of her brother being in the garb of a sannyasi 
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NO MATERIAL CHANGE IN APPEARANCE BETWEEN PLAINTIFF 
> AND KUMAR 


It ıs the case of the plamtiff and his adherents—a case emphasised and 
imsisted upon—that the plamtiff on his appearance m 1921 was exactly the 
same ım appearance as the Kumar who had gone to Darjeeling in 1909 
Ordimarily there ıs not very much change m a man’s appearance between 
the ages of 24 and 36, but m exceptional cases there may be great changes 
Slim men may become stout, stout men may lose their excess weight Men 
who were previously clean shaven may grow beards and moustaches to hide 
their features Similarly, men who previously grew beards or moustaches 
or both, may decide to be clean shaven im the interval A man might be 
horribly disfigured as a result of some terrible accident All such changes 
may suffice to serve as a thm disguise If a man returned home after 
12 years and had changed m one of the ways described, his relatives and 
the friends of his youth might be excused for passing him without recog- 
nition But this would only happen if he was not expected If his return 
was expected, and if he appeared to an old friend of his youth, with only 
slight superficial changes mm appearance, and if that old friend was aware 
from before of the identity, recognition would be almost instantaneous In 
the present case there was practically no change We are assured that in 
height and in build the plamtiff ın 1921 was exactly what Ramendra Narayan 
Roy had been m 1909 His complexion was the same, tis moustache the 
same, and the colour of his hair was the same The shape of his nose had 
altered, 1t 1s true, but to the fond eyes of Jyotirmoyee Devi even that was 
the same ‘The colour of tis eyes was the same even his mannerisms, his 
gestures, his voice and his walk were the same 


The only difference ın appearance between the Kumar of 1909 and the 
plaintiff of 1921 was that the latter was almost naked, he had grown long 
hair and a beard, and he was besmeared with ashes In every other respect, 
we are assured again and again he was exactly the same The fact that 
he was almost naked would not prevent recognition It is clear from photo- 
graphs Exis XXXVIII, XXXIX and LVI which have been exhibited in:this 
case that gentlemen of the standing and habits of the Bhowal Zemuindars 
were frequently seen naked to the waist, ın the privacy of their own homes 
or when relaxing among their intimates The covering of ashes might 
serve to prevent recognition only 1f a casual glance was given The hair 
was long and matted, it is true, but ıt was not besmeared with ashes 
and was naturally taken well back from the face The only change which 
could im any way have concealed the identity of the plaintiff was his beard‘ 
and ıt 1s obvious that the mere addition of a beard would not suffice to 
disguise him successfully, if his identity was already suspected and if he was 
examined carefully In short, 1f the case made out in court had any 
resemblance to the truth, the plaintiff would have been recognised by 
Jyotarmoyee Devi and her grandmother and other relatives, the very moment 
ther attention was drawn to him as bemg suspeced to be the mussing 
Ramendra 


STILL NO RECOGNITION AT FIRST MEETING 


Bearing this ın mind, let us consider the conduct of Jyotirmoyee Dev: 
and her relatives When the plaintiff first visited Jaidebpur, Jyotirmoyee 
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Devi heard of his arrival and heard something from her son as to his sus- 
pected identity She mvited him to her house The visit 18 best described 
in her own words “The same day at dusk the sannyas: came I was then 
doing sandhya (worship) at the ghat Budhu came and informed me that 
sannyasi had come I came and found the sannyas: seated in the southern 
verandah of my house He was seated on a pat: (mat) My daughters and 
my sister's daughter Kem and my grandmother, and elder sister’s sons— 
all her sons and Gobinda Mukherjee were near him The sannyasi sat, Ins 
head bowed down, and looking in a downcast sidelong way ‘That way of 
looking at once reminded me of Mejo’s way of looking at people That 
excited my suspicion and I started looking at him, scrutimsing his features, 
eyes, ears, lps, figure, hands and feet, the contour of the face The others 
present also looked at him and had my suspicions It was dusk then We 
could not see the colour of the eyes We had some conversation with him 


m Hindi It was only a few words ın Hindi I asked: “oy ey cate fal 
grea’ (How many days will you stay here?) He said “ay i sata 
atacy bal VAN aaa” (I shall go to-morrow to Langalband for a bath im 
the Brahmaputra) I gave him frmts to eat and some soft "xq ” (sar) 
(condensed milk) and some hard “ yy’? (cream) He took nothing except 
the hard “ Hq” (cream) After taking this he left I noticed his gait 


It was like that of the second Kumar I noticed his height then It was 
the second Kumar’s height but he seemed slightly stouter,—shghtly, hke the 
difference between 19 and 20—a shade stouter His face that day was 
smeared with ashes Before the second Kumar went to Darjeeling he was 
very fond of hard sar He used to take 3 hard sars, each from a seer of 
milk He ıs fond of ıt still He had this habit from before he went to 
Darjeeling and even now he prefers sar to anythmg else After he left, we 
talked about the sannyasi: and we decided to call him and feed him the 
next day and see him im better light durmg day” 


From this ıt ıs clear that they exammed the plaintiff carefully, with the 


thought im their minds that he might be Ramendra Narayan—and did not 
recognise pum 


: m 
p 


” 


A SECOND MEETING ONLY A STRONG SUSPICION 


In view of the case that there was fno material change im the plamtiff’s 
appearance, this failure to recogmise is extraordinary However, the 
good lady had still an open mind sh was not satisfied that the sannyasi 
was not her brother, so she wvited him to dinner agam on the following 
day Jyotirmoyee’s descnption of this isit 1s as follows “That day at 12 
or 12-30 PM, he came in a Ray palkı barrage ın the company of Ram, son 
of Jogendra Banerjee, Secretary Rami also came in with the sannyas: I 
and my grandmother and those who were present on the previous day all 
assembled there The plaintiff sat on abe chaukı m my son’s Basthakkhana 
Gobinda Mukherjee sat at the edge of the chawkt, and I and grandmother 
sat on chairs and the rest stood The sannyasi asked my grandmother- in 
Hind: to sit on the chanki She moved and sat at the edge of the chauks 


Then the sannyas: sad, ‘Bice t45 (sit{up) Al that he said that day was m 

Hind: My grandmother sat up and faced the sannyasi He asked her to 

come near and drew her to hım by/holdimg her leg The sannyasi then 
38 


í 
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sad ‘ Wi ga ay (The old woman has suffered much) I am giving 
his words as far as I can recollect Then the sannyasi pomted to my two 
daughters and asked me ‘eo? coma mitai cap ety (These are your two 
daughters?) And pomtmg to my son said ‘coal Ciel ty (your son?) And 
pomting to my sister’s son said ‘cotal afearei cb] ” (your sister’s son?) And 
pointing to Keni, my sister’s daughter, said ‘a cpi giy (who ıs this?) I said 
‘ay afeasi Cah Za’ (she is the daughter of my eldest sister) As I said that, the 


sannyasi burst into tears ‘Tears trickled down his cheek Kemi was then a 
widow Kemi was then 13 or 14 years old 


As the plamtiff wept, Tebboo held before hım a photo of the second Kumar 
—a photo which was either the photo—Ex L or one lke ıt As Tebboo 
held the photo—he did so at a moment when the plaintiff had ceased weep- 
ing—the plaintiff began to weep again Then Tebboo showed him a photo 
‘of the Chhoto Kumar As he did that the plamtiff wept more and lay down 
sobbing, his arms held thus (shows arm covering the eyes) Ram was present 
then Ram then said something Ram knew the second Kumar very well 
before he went to Darjeeling 


Q—What did Ram say at that moment? (Objected to Allowed) 
A —He is no doubt the second Kumar Duidima, don’t let him go 
As the plaintiff wept I said ‘cots TTT aa, cor qual cate feral alte? 


(you are but an ascetic, who is averse to all wordly attractions, why are you 
weeping so much ?) 


He said ‘aly aii adto av (I am weeping through attachment) 
Then I said ‘cota oÀ ata, cotta fete atre atl?” (You are an ascetic, 


what for 1s this attachment of yours?) 
To that he made no answer 


I sad then aaa Gaal BS afan are aT fe wate, other Bas] T 
Tas ees TAT cata, OT AS Tel SH, ater saw fe Erer eal, aire] AICS 
Bare ACT Te Ae ANA cals CHAS aa Cafe CRT ni ate Gace 
aa cute fred taa cate fiat ae cate salem ate te te catatt Gace 
TH Ce te ciai Tata cas | 


(I heard that my 2nd brother died on going to Darjeeling and when he was 
taken to the cremation ground for cremation, there was heavy rain and 
storm On that account all the persons leaying him behind in the cremation 
ground, went away to another place On coming back agam his dead body 
could not be found Of the persons who went to Darjeeling, on coming back 
home some said that he was cremated and some said that he was not 
cremated) 


Before I completed my sentence he said ‘a? ae aie ait qomi mÈ 


$ fami zi (No, no, it is a he, not cremated, he 1s alive) ‘Then he looked 
at me and I then noticed his eyes They were ‘brownish’ as my second 


brother’s were Then I asked him in Bengali: ‘cotaiq aye a? cig OLA 


aS mR wea BT fe HR” (L observe all of your features hike those of my 
second brother, then are you that man?) 


To this he sad ‘cig, cag, Bt cotata te cafe ahr 


(No, no, I am none to you) 
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I put my question mm Bengali to see if he could understand Bengal He 
took Ius meal that day at my house I noticed that his mdex finger was 
sticking out as he was taking bis food and as he lifted the food into his 
mouth, he was putting out his tongue a bit 


I noticed his features I noticed his Adam's apple I noticed that his 
hair was red—kata and eyes brownish I noticed bis eyes, ears and nose 
and cut of the face and mouth I noticed Ins teeth—they were like those of 
second Kumar—~even and smooth and beautiful I noticed lus hands and 
his finger nails—every one of the finger nails I noticed the palm, and the 
back of the hands I noticed his leg and feet and toes I remembered what 
sort of nails and toes my second brother had How could I forget? we had 
lived together from our mfancy His whole body, arms and legs, and face 
and even the eye lids were smeared with ashes, but the nails were free from 
the ashes His hair was long He had a beard now ‘The second Kumar 
did not wear a beard before he went to Darjeeling His utterance on this 
day was indistinct His voice was that of the second Kumar My other 
relatives present then spoke to him that day I do not remember what they 
said After bis meal was over we took our meal and when we finished our 
meal it was three The sannyasi seemed anxious to go to Dacca on his way 


to the Astam: Snan (epitaty) (taking bath on the Astams (8th lunar day)) 
My suspicion that he was my brother had grown very strong and I wanted 
to keep him for a few days to see him more closely and to make sure if the 


old marks were on him I asked him in Bengals ‘Shy wafer ota tterq’ (for 
how many days will you stay at Dacca?) 


He answered in Hindi ‘some ten days’ I had stopped talking Hinds 
as soon as I could see he could understand Bengali Since then I spoke 
Bengal” 


According to this version, even after a long conversation in dayhght, 
there was still no recogmbion but a suspicion which had giown very strong 


Thereafter, Jyotirmoyee Devi sent a message through her son to the 
plamtif at Dacca The exact wording of the message is unknown, but xt 
seems to have contamed an imvitation to return to Jaidebpur, which the 
plaintiff refused ’ 


The next step taken by Jyotirmoyee was to visit Dacca and to arrange 
for the plaintiff to be invited to the house of Saibalim: Devi to be mspected 
by other relatives of the family The visit was a very brief one and 1s 
described ın these words “He came a httle before dusk—the sun was then 
down and lights not hghted Himangshu, also called Kala, my son, and 
Jiten Bhattacharjee brought him The sannyasi stayed for 15 or 20 mmntes 
We all saw him We all said that he looked like the second Kumar The 
Saunyasi spoke nothing He was smeared with ashes that day As we were 
saying to each other that he looked hke the second Kumar, he left” 


PLAINTIFF'S NEXT VISIT TO JYOTIRMOYEE DEVI’S HOUSE 


After returning to Jaidebpur, Jyotirmoyee sent her son again to invite 
the plaintiff to visit her Again we are left in ignorance of the contents of 
the message, but this time the plaintiff accepted the invitation He arrived 
at Jaidebpur on the 30th of April, 1921 Nobody greeted him as Ramendra 
when he arnved, there was no conversation of importance that might; the 
only incident worthy of record was that the plamtif wept when shewn 
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family portraits The description of the events of the next four days giver 
by Jyotirmoyee Devi ıs as follows “Next day, before daybreak, at early 
dawn the sannyasi went to the river Chilla: and came back smeared with 
ashes That day certam pleaders had come from Dacca in connection with 
a suit of Hem and Ken: ‘These pleaders and secretary Jogendra Banerjee 
took their meals at my house that day The plaimtiff took his meal in the 
mrmshya kitchen (widow’s kitchen untainted by meat) and sat im an adjacent 
room ‘The room opens mto a verandah in which the above people sat at 
their meal The pleaders finished their meal and went out ‘The secretary 
Jogendra Babu came where the plamtiff was seated The plaintiff then said 


cual tajea Atel ea qe’ (clean my drawing room) 


That made everybody suspect the more—why did he say that? The 
Chiıllaı ıs at the northern limit of Jaidebpur and some distance from my 
house It ıs close to Pham’s house My house 1s at the southern lmit of 
Jaidebpur That day I told the sadhu not to smear his body with ashes 


I said that as I could not see his complexion He said ‘je’ (what?) 


Next day he came smeared with ashes He used to bathe thrice a day 
I told him ‘I forbade you to put ashes on your body and still you did it? 
You must not do it to-morrow’ 


Next day when he went out to bathe I sent a man with him On the 
two previous days he had gone alone Ananda, bis former Khansama, and 
Nagendra Bhattacharjee, son of Surjya Doctor, our Puromt (priest) were 
the two persons who went with him when he went to bathe That day he 
came back after his bath, but without smearimg his body with ashes 


Then I saw his complexion It was the second Kumar’s complexion as 
of old and seemed better still on account of brahmacharyya (asceticism) 
Then looking at his face, cleaned from ashes, he looked hike Ramendra him- 
self I noticed his eye-lids darker than his complexion I saw the mark 
left by the carriage wheel on his leg, and I saw the rough and scored skin 
at the wrists and on the msteps The relations, I already named, my grand- 
mother and the rest also saw hım and they recognised him just as I did 
Many neighbours, male and female, were present then ‘Those who knew the 
second Kumar, such ag Kulada Sundari, her daughter Magna, tiy aunt 
Ananta Kumari Devi, Mokshada Sundari Devi who has deposed and who 1s 
mam (aunt) to Akshay Ray, Babu Subodh Mukhati’s grandmother, and 
Prafulla Mukhati’s mother and many others whom I can name, recognised 
him Abam Banerjee of Secretary’s office, Prasanna Banerjee who is dead, 
Inla, brother of Magna aforesaid, and many officers of the Rajbarı and many 


neighbours all came and recognised him ‘Tebboo was there ‘Tenants who 
live near about also came 


Q—What did they say, 1f you heard 1t? (Objected to) 
A —They said ‘He ıs the second Kumar’ 
To Court —These tenants numbered not less than 100 or 125 


This day I tried to look for all the marks on the second Kumar's body 
to winch I have deposed I asked my son to look for these He tried to 
look, but the sannyası would not let him 


Next day Budhu tried again to look for the marks ‘That day the plamtıff 
did not seriously object My son and Jabboo saw them, I told them where 
to look for the marks I asked them to look for the mark left by the abscess 
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on the head, the broken tooth, the tiger claw mark, the abscess mark below 
the waist They got these marks They saw the scored skin and felt the 
skin and saw ıt was rough like the second Kumar’s My grandmother and 
the rest I named were present At this I directed the looking for the marks 
there, and the examination took place in my presence ‘This took place imside 
the room on the west of the verandah It was then about 7 am No 
outsiders were present then 


Q—Why did you look for the marks ıf you recogmised him? 


A—I did so, as the matter was very serious Considering our family 
we wanted to be dead certain, so that no question could ever arise 
im our, minds 


I saw the second Kumar’s nose ‘To me ıt seemed the same as before 
Some said ıt had grown fatter and some said it was the same ” 


INSPECTION OF MARKS 


“At about 7 am the marks were examined People began turnmg up 
at about 9am ‘The plamtiff would sit at the verandah or ın the courtyard 
at about 10 AM, as his sandhya would be over about that time Talking 
of that day I have been speaking of people (who?) began turning up at 
about 9 After he had performed his sandhya I spoke to him when people 
were on the courtyard and he m the western room The members of our 
family were in that room I said ‘Your marks and appearance are like 
those of my second brother You must be he Declare who you are’ 


He said ‘No, No, I am not Iam nothing to you why do you annoy 
me? I will go away’ 


I said ‘You must say who you are’ I said ‘You must say who you 
are’, q) qA Sta BCT AP’ (your refusal won’t do—literally, 1f you don’t tell, ıt 
will not be well with yon) 


Then I told my son to tell the people who had come that all the marks 
on second Kumar’s body were on him 


Q—Did you say what would you do if he did not disclose his 
identity ? 


A—I don’t remember My son and sister's son told the assembled 
people within my hearing what I asked them to tell them—I was 
Standing behind the chik (bamboo screen) 


Q—Is' it true that you are falsely 1mputing to the second Kumar 
the marks that are on the plaintiff? 


A—It ıs not true That day my brother, the plaintiff, sat among the 
tenants and they, imsisted upon his telling them who he was 
He did disclose his identity that day He did so in the afternoon 
Till then I had not taken my food 
Adds—I had told him I would not take my food until he told us 
who he was That day he sat among the tenants at 10 or 11 am 
He announced his identity at about 4 or 5 PM 


To Court—I told the plaintiff that I would not take food until he 
told us who he was, at about 12 AM when he came in for food. 


598 BHOWAL CASE ' 


After that he took his bath and food and then went out again. 
The tenants pressed the plamtiff to declare his identity both 
when (he?) was with them before he came in for his meal and 
also when he went back to them after his meal He, the plam- 
tiff, was ın the Chatan facing my house when he declared his 
identity I was then on the verandah to which one gets by steps 
from the Chatan I could hear what he said He was ın the 
middle of the Chatan 


DECLARATION OF IDENTITY 


Q—What did he say at this atma parichay (declaration of identity) ? 


A —Somebody put a question I can’t say who as there was a crowd 
There were lots of women near me in the verandah Somebody, 
asked what his name was 


He said ‘Ramendra Narayan Roy Choudhury’ 


He was asked Ins father’s name He said ‘Raja Rajendra 
Narayan Roy Choudhury’ 


Then he was asked his mother's name He said ‘Ram Bilasmonz 
Deyi’ 


Then he was asked his grandmother’s name He sard ‘Rani 
Satyabhama Dev’ 


Then somebody said everybody knows the names of the Raja 
and the Ram—who brought him up? He said ‘Aloka’ 


Then the men present cried out, ‘Madhyam Kumaier Jar and 
the women gave Jokar or Uladdham (cries of ulu uli) The 
plaintiff was then seated ın an easy chair and was rechnmg on 
1t and he seemed to go into a fit I rushed to tum and the people 
made a way for me About 2,000 to 3,000 men had collected there 
When I thus went to the plaintiff Magna Mala came with me 
I fanned hım and put rose water upon his head I did so for 
about 10 minutes I sat im a chair there as I did so As he 
recovered, ıt was proposed to take him io Matar’s house where 
there was no crowd He was taken there The crowd followed 
hım and were asked to desist” 


INCREDIBLE CONDUCT A HOLLYWOOD PICTURE 


This conduct seems to be absolutely incredible I find it impossible to 
believe that a devoted sister, who had been searching for years for her 
mussing brother, would fail to recognise hım at the first meeting even if 
it was dusk The picture of the second day’s dinner party reads like a 
society novel, the well-bred hostess remarking to her guest that she saw a 
most remarkable likeness in him to her long lost brother, and then imme- 


diately changing the subject on receiving a surly disclaimer from the 
sannyasi 


The detail of Tebboo producing the photographs seems to me to have 


been invented by someone who had seen too many sentimental pictures from 
Hollywood 
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If Jyotirmoyee Devi’s evidence has any meaning, ıt shows that after two 
meetings with the plaintiff ın Jaidebpur and one ın Dacca, and after enter- 
tamıng him for 3 more days as a guest ın her own house at Jaidebpur, she 
was still not satisfied as to his identity If a sister cannot recognise a man 
as her brother ın these circumstances, ıt follows that e:ther he is not her 
brother or he 1s changed ont of recognition since she last saw him Yet in 
the present case, we are asked to believe that there was no real change in 
appearance ! 


The justification offered for Jyotirmoyee Devi’s conduct 1s that she recog- 
nised from the beginning how much was at stake and how essential it was 
to be sure beyond all possibility of error But why should she have thought 
hke that? To her, the only thing that mattered was that ler brother had 
come back She was not worried about the estate I find ıt impossible to 
believe that she would have acted as she says she did If the description 
of these days was a Bengali caricature of two cold-blooded reserved Enghsh- 
men meeting after a long absence, 1t might be good enough to raise a laugh, 
but as the description of a warm-hearted sentimental Bengalee lady meeting 
the brother whom she had been longing to see for 12 long weary years, ıt 
seems to me to be utterly incredible 


Even if Jyotirmoyee Dev: saw the need for caution, why was the old 
grandmother silent? Was the grandmotherly instinct on which such 
emphasis has been laid, dormant? How ıs ıt that not a single one of the 
host of relatives at Jaidebpur who all recognised the plaintiff, was guilty of 
the least indiscretion or of the slightest indication of natural conduct? People 
saw plaintiff as he walked to the mver and recognised him, so they say 
People recognised him on the road, at the temple, at the bathing ghat—yet 
no one greeted him with a word of welcome, and no one showed the least 
curiosity as to the reasons for his long absence or for his return, and no 
body had the slightest desire to hear about his romantic escape from the 
funeral pyre It might be possible to believe that one person would telave 
with excessive caution ıt ıs ridiculous to ask us to believe that everybody 
behaved ın this unnatural manner 


STORY ITSELF NOT CONSISTENT 


The story ıs not consistent in itself If the plamtiff was denying his 
identity on the fourth of May as he had done on the previous days, why was 
the armchair placed ready for him in the compound? If he decided to 
abandon the ascetic hfe and acknowledge his identity, why not do so simply 
and frankly to his own people? What induced him to take huis seat ın the 
armchair and await catechism? If the relatives were all convinced of his 
identity, why did they catechise him in the manner described? As he went 
out to the open and waited for the questions to be asked, ıt seems a fair 
inference to hold that he knew that such questions would be asked, and 
therefore, that he had been told about them 


OBJECT OF DEMONSTRATION 
The whole description of these important days proves clearly the following 
three propositions, wz — 


(1) The description of the conversations and discussions between plam- 
tiff on the one side and Jyotirmoyee and her relatives on the 
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other, given m the evidence, is wholly fictitious, and the true 
nature of those discussions has been suppressed 


(2) The scene ın the compound of Jyotirmoyee Devi’s house on the 
afternoon of the 4th of May was deliberately staged whispers 
had been circulated about Ramendra Narayan Roy’s return, and 
tenants had been attracted, the armchair was placed ın the open 
im anticipation, the chosen relative was instructed to ask the 
necessary questions, and the plaintiff was informed that questions 
were to be asked 


(3) The object of this performance was to convert the tenantry into a 
behef ın the identity of the plaintiff as Ramendra Narayan Roy, 
it was not to satisfy the doubts of the relatives Pa 


The success of the scheme was immediately apparent ‘The simple 
villagers, attracted by the rumour that Ramendra Narayan Roy had returned, 
had gathered in the courtyard They were told that the sannyasi bore on 
his body all the identifying marks which Ramendra Narayan Roy bore ‘They 
were witnesses to this seemingly wonderful revelation of memory of details 
of the past ‘Then as they stood there gaping with astonishment, Jyotirmoyee 
Devi rushed out and welcomed the sannyasi as her brother It is not sur- 
prising that these simple rustics were convinced In half a day, a thousand 
converts were obtained, a thousand ardent eager missionaries to spread the new 
gospel throughout the length and breadth of Bhowal ‘These missionaries be- 
heved sincerely in the gospel they went out to preach, and by their obvious 
sincerity must have convinced others And what an attractive gospel for 
the tenants! The plamtiff announced hus intention of holding the estate for 
the benefit of the tenants, ıf he should succeed in recovering possession As 
he so plausibly explained, of what use was great wealth to one who had 
adopted the hfe of an ascetic? But apart from the appeal to self-interest 
and the transparent sincerity of the missionaries, the romance of the plam- 
tff’s case, and the transformation of a roué into a samt must have made a 
tremendous appeal to the tenants of the estate ‘That it did so 1s obvious 
Crowds flocked into Jaidebpur daily simply to have darshan of the plaintff, 
and they did not come empty-handed ‘The astute advisers of the plamtıff 
pressed home the advantage A monster meeting was arranged for May 
the 15th Special trains were run People came from all over the district 
one estimate gives the numbers of the crowd that assembled as 50,000 (fifty 
thousand) When the people had assembled, the plaintiff paraded round the 
outskirts of the crowd, seated on an elephant with a son of Jyotirmoyee 
Devi The president of the assembly called upon those present who accepted 
the plamtıff as Ramendra Narayan Roy to sigmfy their acceptance A roar 
of approval went up ‘The president then called upon those who did not 
accept hım to say so openly Not a dissentient voice was raised In this 


way, by popular acclaim, the plaimtiff was accepted as Ramendra Narayan 
Roy of Bhowal = 


NEEDHAM’S REPORT TO LINDSAY 


Immediately after the sensational incident of the fourth of May, a report 
was sent to J H Lindsay by F W Needham, Manager of the Estate under 
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? 
the Court of Wards That report has been the subject of much criticism, 
and may be set out in full 


Ex 59 


“My dear Lindsay, 


A very curious and extraordinary thing ıs happening here which has 
created a tremendous sensation throughout the Estate and outside 


About 5 months ago a fair complexioned mendicant came to Dacca, it 
1s reported, from Hardwar and stayed on the river side just opposite to Rup 
Babu’s house, whence he was taken to Kasimpu: by Babu Sarada Prosad 
Roy Choudhury, Zemindar of Kasunpur He halted there for a few days 
On his way back to Dacca he halted at Madnabban at Jaidebpur, as other 
tmendicants use to do During his stay at Madhabbari he was taken to the 
house of Sry Jyotirmovee Devi Srj Jyotirmoyee Devi began to shed tears 
finding im the sadhu some likeness of her late 2nd brother (Kumar 
Ramendra Narayan Roy of Bhowal), and the sadhu too burst into 
tears This raised some suspicion im the mmds of the immates of. the 
house After a photo of the second Kumar was presented to him he began 
to shed tears profusely, this strengthened the suspicion already created 
He was then questioned by the inmates of the house as to who he teally 
was, but without giving any answer he abruptly left for Dacca For a few 
‘days nothing was heard of the sadhu 


A week ago the sadhu was again brought to the house of Sry Jyotirmoyee 
Devi by Babu Atul Prosad Roy Choudhury, zemindar of Kasimpur, and 
since then he has been staying there On seeing the sadhu who 1s here now 
an impression has been made upon the minds of the people who are visiting 
him daly ın hundreds that he ıs the late second Kumar Tenants from 
different parts of the estate and also outsiders are daily comimg ım large 
numbers visiting the sadhu and giving out that he ıs the second Kumar His 
Presence has created a very great sensation in the locality 


Last evening the sadhu beimg questioned and hard pressed by several 
hundreds of tenants at last gave out that his name 1s Ramendra N Roy and 
lus father’s name was Rajendra N Roy and his nurse was Aloka Dhai After 
this the sadhu fainted, and the numerous people present began to utter 
hullu-dham and jay-dham All the people who were present at the tıme 
‘were convinced that he was no other than the second Kumar, and the tenants 
present gave out that even if the estate could not accept him, they would 

* stand by him and maintain his position Finding the gravity of the situation, 
the mmates of the houses of late Sr} Indumoyee Devi and Jyotirmoyee Devi 
informed Mohim Babu and Mr Banerjee that the sadhu had given out such 
and such things ‘They forthwith proceeded to the house of Srj Jyotirmoyee 
Devi and enqmred about the matter The sadhu did not meet them They 
went there this morning again, but the sadhu sent intimation that he would 
see them this afternoon The mmates of the house threatened the sadhu 
that he was incurring great responsibility by expressing ın words and by 
conduct that he is the second Kumar, and that he cannot leave the place 
without giving the full particulars about his identity and past history Under 
the circumstances a sifting enquiry about the sadhu 1s urgently needed From 
morning crowds of people have been flocking to see the‘sadhu, and thé 
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excitement and sensation 1s so great that the matter may take a serious 
turn unless necessary steps are taken promptly 


I am awarting your instructions in the matter, 


by 


Yours sincerely, 
Sd F W NIEDEM” 


It 1s admıtted that this report was drafted by Jogendranath Banerjee 
and Mohini Mohan Chakravarty, and it has been argued that it 1s the letter 
of persons who believed that plaintiff was mdeed Ramendra Narayan Roy 
The plaimtiff’s party contended that everybody at Jaidebpur accepted the 
plaintiff at first, but when mstructions were received from higher officials, 
they changed their attitude 


In support of this theory, our attention was drawn to the statement of 
Jogendrauath Banerjee im cross-examination that ‘before the 8th May if 
became generally known that the Court of Wards officers were against the 
plamtıff, but not up to the 5th May inclusive’ 


MOHINI MOHAN CHAKRAVARTY’S REPORT TO NEEDHAM 


After the letter Ex 59 had been despatched, Jogendranath Banerjee and 
Mohini Mohan Chakravarty succeeded in interviewing the plaintiff, and as a 
result of that interview, Mohini Mohan Chakravarty submitted the following 
report to F W Needham 


Ex Z(203) 


“In obedience to your verbal order I went last afternoon to the house 
of Sj Jyotirmoyee Devi with Mr Banerjee, Special Officer, Forest Officer, 
Head Clerk and other estate officials to make further enquiry about the sadhu 
who has been posing as the late second Kumar We tried our best to get some 

definite statements from hım as to lus. 

identity, but he dechned to answer con- 

Babu Mohini Mohan Chakravarty cerning his previous history The sadhu 
» J N Banerjee, definitely informed in the presence of 


»  Phant Bhusan Mukherjee 
a Geuranyaben Keren oe the marginally noted persons that his 


k name is Ramendra Narayan Roy, that his 

Mauly: Nurul Wine eee father’s name was Raya Rajendra Narayan 
Jaidebpur ps Roy and that his elder brother’s name 

Babu RamChandra Bagchi, was Ranendra Narayan Roy, but he did 
» Ashutosh Das Gupta, not give reply to any question put to him 
„s Aswin Kumar Dutta, concerning some past events in the life 


„n Jalad Chandra Mukherjee 
; Sianal Dalers Jee, of the second Kumar ‘This refusal to 


Kiutindra Ch Mukherjee, reply ıs very significant Matters have 


„ Sita Nath Mukherjee, come to such a pass that the sadhu 
» Jogendra Chandra Datta, must establish his alleged identity, or 
Nasu Pradhama, Steps should be taken to prosecute him 
Asim Munshi of Mashakhah, for false personification It 1s needless 
Umedah Bhuya of Bhuruha to say that if the sadhu be allowed to 


pose falsely as the late second Kumar 
with impunity, it will tell very seriously 
on administration of the estate, as the sadhu has by this time been able to 
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establish the sympathy of the tenants who seem to be thoroughly convinced 
that he 1s no other than the late second Kumar Under the circumstances 
your kind mstruction is solicited as to what steps should be taken 


It ıs reported that he has given out that he will prove his identity, sf 
necessary, when time will come before the higher authorities 


(Sd) M M Chakravarty, 
i AM 
6-5-21 ”? 


ALLEGED CHANGE IN ATTITUDE OF ESTATE OFFICIALS 


The change ın tone between the letter Ex 59 and the Report Ex Z(203) 
has been commented on, and has been urged ın proof of the suggestion that 
mstructions to disown the plaintiff had been received from higher officials 


Mohini Mohan Chakravarty and Jogendra Nath Banerjee were both cross- 
examined regarding the letter Ex 59, the questions taking the form “Q Did 
you believe that the statements in the letter were false?” If the answer given 
was “yes”, the witness was asked why he included false statements if the 
answer was ‘no’, 1t was argued that the witness believed in the truth of the 
plaintiff’s claim This sort of cross-examination 1s obviously useless, and the 
answers given do not mean either that the witnesses were giving false informa- 
tion to F W Needham im order to mislead him, or that they believed in the 
claims -put forward by the plaintuff 


The letter Ex 59 ıs certainly non-committal ın tone and does not indicate 
that the writer was convinced that the plamtiff was an impostor But, on 
the other hand, ıt does not indicate any belief in the plaintiff’s clam 


It 1s conceded that no pressure had been brought to bear on Jogendra 
Nath Banerjee or Mohini Mohan Chakravarty before Ex 59 was written, and 
that this letter was honestly written and contamed a true account so far as 
was known to the persons drafting 1t The letter certainly does not suggest 
that Jogendranath Banerjee was present at the declaration of identity, as some 
of the witnesses examined on behalf of the plaintiff now assert Nor 1s it easy 
to understand why the letter should contain such maccuracies as the state- 
ments—“the sadhu being questioned and hard-pressed by several hundreds of 
tenants at last gave out his name » and “The inmates of the house 
threatened the sadhu that he was incurring great responsibility by expressing 
in words and conduct that he 1s the second Kumar ” Tf either of them 
was present at the meeting, they would have known that this was not the 
case, and there was no reason for making this false'statement The contents 
of the letter convince me that the two people who drafted the letter were 
not present at the meeting, and they were reporting only what they had 
learned from Khitindra Mukherjee (Jabboo) and Jalad Mukherjee (Budhu), the 
immates of the houses of the late Sr; Indumoyee Devi and Jyotirmoyee Devt 
referred to m the letter 


Khitindra Mukherjee and Jalad Mukherjee died before the case came on 
for hearing, fand it was not possible, therefore, to have their versions of the 
message given to Jogendranath Banerjee and Mohim Mohan Chakravarty I 
see no reason to disbelieve the account’ given by these two gentlemen, 
supported as it 1s by the letter, Ex 59 
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PRETENDED DETACHMENT OF FAMILY MEMBERS 


It ıs clear from this letter and from their evidence that on the 4th of 
May the members of Jyotirmoyee Devi’s family were pretending to take a 
detached attitude They represented to the authorities that they had had no 
hand in inducing the plaintiff to claim to be Ramendra Narayan Roy ‘They 
did not mention that they had induced the plaintiff to come to Jaidebpur 
on the second occasion, and they suggested, apparently falsely, that after the 
plaintiff had declared his identity they had’ tried to insist on his giving a full 
account of himself and his past history It is clea: from ther evidence in 
court that they had staged the drama of the fourth of May, they had asked 
the questions, they had induced the plaintiff to assert his claim, and they 
had thereafter avoided questionmg hım regarding his movements during the 
years of his absence 


It seems to me that the despatch of Khitindra Mukherjee and Jalad 
Mukherjee to mform the Estate officials was part of the propaganda decided 
on 


As it 1s admitted that Jogendranath Banerjee and Mohn Mohan Chakra- 
varty were not prejudiced against the plamtuf when they drafted the letter, 
Ex 59, there seems to me to be no reason for disbelieving the statement that 
“they forthwith proceeded to the house of Sry Jyotirmoyee Devi and enquired 
about the matter The sadhu did not meet them ‘They went there this 


morning again, but the sadhu sent imtmation that he would see them this 
afternoon ” 


It 1s not disputed that they saw the plamitiff on the afternoon of the 5th 
of May Conflicting accounts of this meeting have been given In the report, 
Ex Z (203), ıt 1s stated that the plamtff “did not give reply to any question 
put to him concerning past events in the hfe of the second Kumar” But a 
witness named Gourangahar: Kabyatirtha, who is mentioned in that report 
as present at the interview, gave the following account of the conversation 


ALLEGED TEST RE BIRD-SHOOTING INCIDENT 


"The incident was this —The sadhu declared his identity on that occasion 
He was asked who he was, whose son he was, and whose brother he was, and 
so forth, and he answered the questions Ashu Doctor said on that occasion 
‘I want to put a question If he could answer that I would take him as the 


Kumar’ At this moment I was standing by the side of the sadhu and Ashu 
Doctor by me 


Then Ashu Babu put the question I remember the question he put 


He said tiffa Matra stare aad ffen a, abire ca afa mafea e Cant 


a ota faata mafaa (There was a bird on the cornice of the corndor at 
Darjeeling, who shot 1t down, and why did you take him to task ?) 


He framed bis question thus Hindi and Bengah When he put his 
question, somebody said ‘Let him give the name to Gouranga Babu before 
the question 1s answered’ Ashu Babu whispered the name to me—the name 
‘Biren Banerjee’ After that the sadhu said, ‘Hari Singh’ Then I said, it 
did not tally with the name given by Ashu Babu I said that Ashu Babu 
had given me the name ‘Biren Banerjee’ and that the names did not tally 
There arose a commotion—what did st mean? Then the people said ‘Call 


- 
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Birendra Banerjee’ When the plaintiff said ‘Hari Singh’, Ashu Babu said 
‘Hari Singh was then not at Darjeeling at all’ 


Birendra Banerjee was called He was asked who had shot the bird at 
Darjeeling He said ‘Hari Singh’, and added he did not know how to handle 
a gun 

Then people wanted that Har: Singh should be called, but Har: Singh was 
not there, and the assembled people said, ‘Ashu Babu 1s a har’ After that 
the meeting dispersed ” 


Dr Ashutosh Das Gupta demed the mcident His evidence on the point 
1s “It is not true that while we were at Darjeeling second Kumar or any 
one of our party shot any bird 


“Q —Is ıt true that at Jaidebpur you asked the plaimtiff who had shot 
the bird?—And that he gave a correct reply? 


A —I never put such a question ” x 


But ın view of the unsatisfactory nature of his other evidence ıt 15 
difficult to attach any importance to his demal 


Birendra Chandra Banerjee has also denied the incident, as did Jogendra 
Nath Banerjee and Mohini Mohan Chakiavarty On the other hand, the 
plaintiffs party examined a sub-inspector of police named Abdul Hakim Khan 
who was obviously very unwilling to depose on their behalf He proved that 
there was such a test question as described by Gourangahar: Kabyatirtha It 
seems to me that there must have been such an incident, but not necessarily 
on the 5th of May, as none of the witnesses are definite on that point ‘This 
ability of the plaintiff to give a correct answer to a test question will have 
to be considered when the question of mental identity is taken up 


PLAINTIFF’S SUPPOSED ABILITY TO ANSWER TEST QUESTIONS 


For the present, ıt is sufficient to note that according to the defence, the 
plaintiff ın the early days of his claim would answer some simple questions 
readily, but would refuse to answer more difficult ones on some pretext or other 
This contention receives support from the evidence of Harendra Kumar Ghosh, 
a witness on whom Mr Chatterjee has placed great reliance The witness was 
a Magistrate and was on duty when he saw the plaintiff He described his 
interview in these words ‘When I saw the plaintiff I put questions to him 
at Budhu Babu’s house I put these questions to convince myself of his 
identity with the Kumar 


I asked ‘atata aice fe aly cq oteo?’ (Did you call your wife by 
taking her name?) And I asked ‘oteto yaa Fal cute fe? (which is 
the most renowned sweetmeet at Dacca?) To this the plaintiff sad  ‘offy 
Ce TA at? (I won't say now) 


Q —Dıd he say anything else? 


A —He sad qQ AAT cata qe t? (When the time will come, I will 
say all)” 


The plamtıff 1s supposed to have had an interview with a police officer 
within a day or two of the 4th of May—with the Additional Superintendent 
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of Police, according to the plaintiff, with a Deputy Superimtendent, according 
to the defence,—but the evidence regarding these interviews 1s far from satıs- 


factory 


VIGOROUS PROPAGANDA BY PLAINTIFF'S PARTY 


From this time forward a vigorous campaign was carried on by supporters 
of the plamtiff to wim people over to their side The monster meeting of the 
15th of May has been mentioned But no communication was sent to Brbhabat1 
Devi by the plamtiff, by Jyotirmoyee Devi or by any member of the Bhowal 
family It is the common case of both parties that Jyotirmoyee Devi had 
been on friendly terms with Bibhabati Devi, and her failure to inform the 
latter of her husband’s return is all the more significant This is more 
particularly so ın view of the fact that she did write to other people regarding 
the plaintiff's arrival It ıs unfortunate that none of the letters written by 
her have been produced in court The plaintiff made no attempt at that time 
to enter the family mansion and take up residence there he made no demand 
on FW Needham or on J H Inmdsay that they should hand over his share 
of the estate to him In fact he behaved as though he realised that his claim 
would be rejected out of hand 


SISTERS’ PETITION FOR ENQUIRY LINDSAY’S ATTITUDE 


His first attempt to establish his claim was made when he visited J H 
Lindsay ın Dacca on the 29th of May Before that a petition signed by 
Gobinda Mukherjee, Jyotirmoyee Devi and Tarimmoyee Devi had been pre- 
sented to the District Magistrate praying for an enquiry into the plaintiff’s 
identity The District Magistrate was summoned to produce this petition, 
but ıt was not produced—apparently owing to the failure of the plaintiff to 
comply with some departmental rule The plaimtiff made no attempt to 
produce a copy of the petition, or to examine Gobinda Mukherjee, and there 
1s, therefore, nothing before the court to show what was contamed in that 
petition, except what can be gathered from a letter written by J H Lsndsay 
to the Commissioner of the Dacca Division on ist of June, 1921 Landsay’s 
letter was not produced im the lower court, but has been marked as an 
exhibit in this court It reads ‘Sir, I have the honour to mform you 
that a petition has been filed before me as District Magistrate by Gobinda 
Chandra Mukherjee, brother in law of the late second Kumar of Bhowal, 
Jyotirmoyee Devi and Tarimmoyee Devi, sisters of the second Kumar, in 
which they state that the sadhu who js living with Jyotirmoyee 1s Ramendra 
Narayan Roy, the second Kumar, and that he has been identified by many 
persons as such They have learnt that enquiry is bemg made about him, 
and they wish to produce evidence to prove his identity They further wish 
that the evidence already recorded should be shown to them and that they 
should be allowed to cross-examine the witnesses Obviously they have no 
right to see the evidence already recorded or to cross-examime the witnesses, 
and I have verbally told them as much The question remams whether they 
should be allowed to produce evidence before me, and if so, whether the 
Estate should bear the expenses of these witnesses One reason im favour 
of recording this evidence is that it should allay the feelings of the tenants 
who are much excited and who all believe the sadhu to be the second Kumar 
Further, if this were done, I would then haye ample justification im issuing 
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a notice to the tenants that there 1s no necessity for them to pay subscrip- 
tions to any body to enable the sadhu to run a smt m the civil court to prove 
his identity 


2 On the other hand, the mere fact that I have consented to record such 
evidence might lead the people to beleve that I think there 1s a reasonable 
probability of the sadhu beimg the second Kumar and might thereby encourage 
the agitators ın his favour ‘There ıs something to be said for both pots of 
a1ew, so your mstructions on this matter are solicited 


I have the honour to be, 
Sır, 
Your most obedient servant, 


Sd J H Lindsay, 
Collector of Dacca 


Memo No 144S 


Copy forwarded to the Secretary to the Board of Revenne, Bengal, with a 
request that orders may be communicated by wire, 1f possible 


Sd T Emerson, 
Offg Commussioner ” 


NEXT STEP PLAINTIFF'S INTERVIEW WITH LINDSAY 


Before this letter was written occurred the interview between plaintiff 
and J H Iandsay on the 29th of May We have been asked to hold that 
no impostor would have dared to ‘beard the lon in his den’, and run the 
tisk of examination and exposure It must be conceded that this was a bold 
move—but audacity is a necessary quality of 1mpostors Actually there was 
comparatively little danger in seeking such an interview The plamtff was 
accompanied by two members of the Bar, who (im spite of J H Iandsay’s 
recollechon to the contrary) must have been present durmg the interview 
J H Inndsay had no personal acquaimtance with the late Ramendra Narayan 
Roy and no personal knowledge of the events at Darjeeling He could not 
compel the plamtff to submut to cross-examination It has been argued that 
1f J H Landsay had made the best of this opportunity, he might have obtaimed 
sufficient material from the interview to establish defimtely the truth or 
falsity of the plaintiff’s clam This argument overlooks Lindsay’s sgnorance 
of the details of the past, and his ignorance of the details of the plaintiff's 
story On careful consideration of the facts, I am surprised that J H 
Lindsay succeeded ın getting the plamtiff to answer as many questions as he 
did If the note recorded by Lindsay represents accurately what the plantff 
said, ıt 1s almost sufficient im itself to disprove the plaintiff’s clam. What- 
ever Lindsay chose to note about the imterview could always be disowned, as 
has mdeed been the case In my opmuion, the mere fact that the plaintiff 
sought this mterview, 1s not mconsistent with his bemg an impostor. 


Mr Chatterjee argued with great emphasis, on the strength of this inter- 
view, that the plaimtff courted examination and that the anthorities always 
avoided questioning hım ‘There ıs no real basis for this argrment After the 
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visit to J H Lindsay on the 29th of May, the plaintiff gave no further 
opportunity to the authorities to question him until 1929 Though the accused 
in the Defamation case imstituted by Dr Ashutosh Das Gupta were his 
supporters and were prosecuted for acts performed in their zeal for his success, 
and though they examined witnesses to prove that Ramendra Narayan Roy 
had been poisoned at Darjeeling but was still alive, the plamtiff did not 
depose 


In the Sripur cases, the defence sought to prove these same facts, but 
again the plamtiff did not depose The one occasion on which he entered 
the witness box, before the present suit was instituted, was apparently on 
30th May, 1929 An order had been issued on him to show cause why the 
should not be prevented by injunction from visiting Jaidebpur The pro- 
ceedings were before the District Magistrate, who in spite of the protests of 
counsel, insisted on examining the plaintiff When the plamtiff stated that 
he had no imtention of visiting Jaidebpur, the District Magistrate had no 
occasion to question him further in those proceedings 


NO FURTHER MOVE TILL LONG AFTER 


Far be it from me to suggest that it was the duty of the plaintiff to 
depose on any of these occasions, but the fact remains that he had the 
opportunity of doing so, and did not avail himself of ıt In the circumstances, 
Mr Chatterjee’s picture of a plaintiff eagerly seeking opportunities to give his 
full story to officials will not bear examimation ‘The fact remaims that apart 
from the interview with J H Iandsay on 29th May, 1921, no claim was made 
by the plaintiff tumself until he presented his memorial ın December, 1926, 
and when that memorial was rejected, he took no further steps before pre- 
senting the plait in the present suit in April, 1930 Ihis delay was thought 
to require explanation, and the explanation put forward on behalf of the 
plaintiff was that he was deceived by the officials into thinking that they 
would imvestigate his claim and that there was accordingly no necessity 
for him to file a smt It should be noted that this is merely an argument 
advauced on Ins behalf Nerther the plaintiff himself nor Jyotirmoyee Devy1 
makes any pretence that they were so misled 


CONDUCT OF SATYENDRA AND OF GOVERNMENT OFFICIALS 


The conduct of Satyendranath Banerjee and of the Government officials 
in the months following the plaintiff's assertion of his claim, has been 
subjected to criticism from two angles In the first place, ıt has been argued 
that their conduct indicates their belief in the truth of Plaimtiff’s claim, and 


in the second place, ıt has been urged that they have prevented people from 
deposing on behalf of the plaintiff 


A copy of F W Needham’s report, Ex 59, was sent to Bibhabat: Devi 
for information, and on receipt thereof Satyendranath Banerjee seems to 
have gone straight to the Secretariat to consult the Member of the Board of 
Revenue, regarding the action to be taken As a result of that interview, he 
sent the following letter to the “Englishman”, which appeared in that paper 
on the 9th of May, 1921 — 


“Sir, you published on Saturday morning a report sent by the Associated 
Press from Dacca under the heading “Dacca Sensation”, to the effect that a 


person has suddenly appeared who claims to be the second Kumar of Bhowal, 
who died twelve years ago 
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The late Kumar was attended in his last illness by Inentenant Colonel 
Calvert, the then Civil Surgeon of Darjeeling, and the death certificate was 
given by Mr Crawford, Deputy Commissioner of Darjeehng 


I was personally present at the time of the death of the late lamented 
Kumar and attended the funeral service along with other numerous friends 
and relatives of the deceased who were then present in Darjeeling The Rani 
of Bhowal, the widow of the second Kumar, who ıs my Sister, is still alive 


Yours etc, 
19, Lansdowne Road, S N Banerjee” 


LINDSAY’S REPORT OF 10TH MAY 


On the 10th May, J H Inndsay drew up a report ın the matter of the 
plaintiff’s claim, and sent a copy of the same to the Member of the Board of 
Revenue through Sasanka Coomar Ghose, Government Pleader of Dacca ‘This 
report was not admitted ın evidence ın the lower court, but was admitted 
before us with the consent of both parties It reads 


“Confidential 


Report on the clams of a certam sadhu to be the second Kumar of the 
Bhowal Estate 


This sadhu has been ın this neighbourhood for about a couple of months 
and appears from the first to have been an interesting man, for he held 
conversation with people like the Government Pleader and the Chairman of 
the District Board To these he said that he had been following the lıfe of 
a sannyasi from the time when he was 12 years of age Iske otner sannyasis, 
he paid a visit to Kashimpur and visited Jaidebpur on his return journey to 
Dacca While there some of the old servants noticed a likeness to the second 
Kumar, and from his behaviour when a photograph of the Kumar was shown 
to him, the suspicion ın their minds was confirmed The rumour spread 
rapidly that the second Kumar had returned and 1s now almost universally 
beheved by the tenants of the Estate and even by respectable gentlemen in 
Dacca To understand one reason why this curious story could gain credence, 
it is necessary to recall a story of events at the Kumar’s death It 1s alleged 
that when the dead body was being taken to be cremated at Darjeeling where 
the death occurred, a very severe storm came on, which drove away the 
servants from the body on the funeral pyre When the storm subsided and 
the attendants returned, the body was gone, but im spite of this they set fire 
to the wood and returned, saying that they had burnt the body I have got 
Copies of the medical certificate given by Colonel Calvert certifying to the 
death of the second Kumar on the 8th May, 1909, after an illness of three days, 
a certificate of his death by Mr Crawford, then Depnty Commissioner of 
Darjeeling, a certificate signed by Satyendranath Banerjee and C J Cabral 
that the Kumar’s body was cremated ın their presence, and similar certificates 
by Sasi Bhusan Banerjee, clerk in the Accounts office, Darjeeling and Satya 
Prasad Ghosal, clerk of the P W D Sub-Division, Darjeeling There 1s no 
doubt whatsoever that the man ıs dead and that the Court of Ward has been 
perfectly justified ın acting on the assumption of his death ever since ıt took 
charge of his estate 


39 
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2 The people of this country, however, are all very fond of miracle, and 
the tenants resent as blasphemy any doubt as to ins identification My first 
proposal was that he should be prosecuted under section 419 IPC, but ma 
consultation at Jaidebpur between the Supermtendent of Police, the Govern- 
ment Pleader and the Manager, ıt was thought that the offence of cheating 
had not yet been completed, and so st would be worse than useless to lodge 
an imformation at this time It would only arouse resentment, which will 
be all the greater if the prosecution fails On the 6th mstant, the sadhu 
publicly declared that he was the second Kumar, and many tenants agreed 
to support him and pay their rents to him, but so far he has not asked that 
uny rent should be so paid It seems that he ıs beimg tutored by the 
immates of the houses of Jyotirmoyee Devi and the late Indumoyee Deva, who 
are sisters of the second Kumar, and who, of course, would be only too pleased 
if he re-appeared On the 7th the Sub-Divisional Officer, the Superintendent 
of Police and other officials visited him, and I understand he was not able to 
tell the SDO the nickname of the second Kumar’s wife The sadhu speaks 
only Hindustham: and appears to be ignorant of both Bengali and English 
languages, which the second Kumar knew well He told the Superintendent 
of Police that he wanted. the Commussioner, the District Magistrate and the 
leading gentlemen of Dacca to convene a meeting at which he would satıs- 
factorily establish his identity On the 8th, many hundreds of gentlemen 
came from Dacca and many pressed the sadhu to speak in Bengali, but not 
a word was uttered in this language On each of these days he was visited 
by 2 or 3 thousands of tenants, who were greatly delighted at the return of 
their Kumar 


3 Yesterday, the non-co-operators took a hand in the game, as this ıs an 
excellent opportumty for them to give trouble to Government, and they have 
publicly sworn ın the name of Allah that they are determined to die for the 
sadhu, though Government may not recognise him as the second Kumar 
The non-co-operation parties throughout the Estate are taking the matter up 
Such is the situation at present, and there 1s no fear of a breach of the peace 
so long as no action is taken against the sadbu 


4 I had a consultation with the Supermtendent of Police, the Manager 
and the Government Pleader this afternoon in which we came to the conclu- 
sion that ıt was better to let the sadhu commit himself more definitely, put 
himself completely under the Jaw by a clear offence before any action should 
be taken If he takes no further achon, people may get tired of the new 
excitement On the other hand, it seems to me that it would be wrong to 
call any meeting to establish or dis-establish the identity of the sadhu If 
Ins identity 1s to be established, it must be done im a proper legal manner 
before a Court of Law where the evidence both ways would be submitted to 
trained minds The Government Pleader will go to Calcutta to-morrow to 
tell Mr Lees abont the present situation and to take his advice, and I am 


also asking him to take the best legal opinions about the legal position 
of the sadhu 


= I have given the Government Pleader a copy of this report to take to 
Mr Lees 


Sd J H Iyndsas, 


Dacca Magistrate-Collector of Dacca ” 
The 10th May, 1921 
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The Advocate General of Bengal was consulted whether it was advisable 
to prosecute the plaintiff, and he advised against a prosecution 


SATYENDRANATH BANERJEE'S CONDUCT 


Thereafter, Satyendranath Banerjee and Sasanka Coomar Ghose went to 
Darjeeling and there interviewed the member of the Board of Revenue Shortly 
after that interview, a Deputy Magistrate of Darjeeling was ordered to record 
the statements of people in Darjeeling, who remembered the events of May, 
1909 ‘The conduct of Satyendranath Banerjee, first ın not gomg to Jaidebpur 
to confront the plamt:ff, and second in gomg to Darjeeling to arrange for 
evidence of the cremation of Ramendra Narayan Roy being recorded, has 
been stressed as indication of his gnilty conscience The learned counsel for 
the plamtff has contended that if the defence story were true, Satyendranath 
Banerjee would have rushed off to Jaidebpur and confronted the plaintff, 
that he would have confounded the latter by asking him half a dozen questions, 
and that he would have had him whipped out of Jaidebpur 


Calcutta was then nearly 24 hours’ journey distant from Jaidebpur There 
was consequently no possibilty of Sat} endranath Banerjee acting impulsively on 
receipt of the news about the plamtıf Moreover, though Bibhabati Devi was the 
owner of one-third share 1n the estate, that share was not under her control and 
management ‘lhe management of the estate was ın the hands of an officer 
appointed by Government, and the local influence of Bibhabati and Satyendra- 
nath Banerjee ın Jaidebpur must have been very small The manager of the 
Court of Wards would not have countenanced violent action, the tenants 
were more hkely to pay attention to Jyotirmoyee Devi than to Satyendranath 
Banerjee In my opinion, Satyendranath Banerjee’s conduct ın going straight 
to the Secretariat for advice and not-rushing off to Jaidebpur, showed common 
sense, not a guilty conscience I cannot imagine anything much more 
unwise in the circumstances, than for Satyendranath Banerjee to rush off to 
Jaidebpur to catechise the plaintiff Such conduct would be construed as an 
admission that Ramendra Narayan Roy was not believed to be dead 
Furthermore, mm judging his conduct it 1s necessary to realise what was his 
state of mind at the time If the defence case'is true, he knew that Ramendra 
Narayan Roy was dead and that plaintiff was an impostor He knew that 
every body at Jaidebpur had accepted that death as a settled fact It seems 
-sto me that he must have assumed that Jyotirmoyee Devi and other members 
of the family were as convinced of the death of Ramendra Narayan Roy as 
he was, and that, therefore, he must have assumed that they were knowingly 
putting forward an umpostor In such circumstances he would not be likely 
to try to convince them of the imposture, he would assume that they were 
already aware of ıt If he was of the opimion that members of the Jaidebpur 
family were deliberately supporting a man known to be an impostor, and 
were procuring support for him, it was only natural that he should take steps 
to secure evidence of Ramendra Narayan Roy’s death and cremation as soon 
as possible, and to have that evidence placed on record 


The suggestion has been made that he and Sasanka Coomar Ghose went 
to Darjeeling either to mfluence the officer who recorded the statements, 
or to influence the persons who made them ‘The suggestion that they 
attempted to influence the Depnty Magistrate was dropped As regards the 
suggestion that they untended to mfluence the witnesses, 1t 1s sufficient to say 
that there ıs no evidence that they attempted to do so, though some of those 
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witnesses have deposed on behalf of the plaintiff I am unable to find any 
reason for holding that the conduct of Satyendranath Banerjee, on hearing 
the news of plaintiff’s claim, was im any way unnatural, or in any way 
mdicated a guilty conscience, nor I am satisfied that he went to Darjeeling 
to procure a record of false statements 


LINDSAY’S IMPOSTOR NOTICE 


The interview of the plaintiff with J H LIsndsay has already been 
referred to Inndsay’s record shows that he told the plaintiff that the Board 
of Revenue would not accept hım as the Kumar, but that plamtff could 
prove his identity in a court of Jaw Landsay offered to record evidence on 
behalf of the plamtıf if the latter cared to produce ıt Iandsay’s note turther 
shows that he was prepared to consider whether the cost of producing the 
evidence should be borne by the estate From the note it also appears that the 
pleaders with the plaintiff assured J H Iandsay that they would file a 
petition for enquiry on the following day No such petition was filed Onm 
the 3rd of June, 1921, was issued the ‘impostor’ notice which reads 


“All the tenants of the Bhowal estate are hereby informed that the 
Board of Revenue has got conclusive proof that the dead body of 
the second (adhyam) Kumar of Bhowal was burnt to ashes in the 
town of Darjeeling 12 years ago So the sadhu who has been declaring 
himself as the second Kumar is an impostor Any one who will pay 
rents or subscription to him will do that at his own risk 


By order of the Board of Revenue, 
J H LINDSAY, 
Collector of Dacca 
3-6-21” 


The learned counsel for the plamtıff has contended that there was no Justifica- 
tion whatever for issuing such a notice, and that J H Inndsay behaved 
improperly ın doing so He argued further that J H Iandsay relied wholly 
on the Government weather reports in coming to the conclusion that plaintiff 
was an impostor, and that Lindsay must have realised that such evidence 
was not conclusive It ıs true that Lindsay stated in his evidence that he 
was convinced from the beginning that plaintiff was an impostor and that he 


considered the rain reports conclusive, but he did not say that he had no 
other material 


~ 


ACTION FULLY JUSTIFIED 


Lindsay had reports showing that plamtiff had refused to answer questions 
put to lim he had also a copy of the cerhficate granted oy Col Calvert 
and of the statements of people who said they had seen the ‘bods burnt to 
ashes He had also had an interview with the plaintiff himself Even :f it 
be conceded that Lindsay made mistakes when he drew up his note regarding 
the interview, there 1s no reason for Supposing that he did not believe his 
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note to be true That note shows that Lindsay thought that plaintiff had 
not got syphilis, and that plaintiff had seemed to deny having had syphilis 
It further shows that plamtıff was strangely ignorant about some details 
of the past and was wrong ın his statements on others Ali these materials, 
together with the ram report, furnished good reasons for beheving plaintiff 
to be an impostor, and I can see no reason for supposing that Lindsay 
regarded the material m his possession as other than conclusive The argu- 
ment has been put forward that J H Isndsay had no night to issue such a 
notice without first holding a public judicial enquiry I cannot accept this 
argument Iandsay was an Executive Officer, responsible for the admımıstra- 
tion of the Bhowal estate The pretender had launched a campaign of 
propaganda, and tenants were being told that there was conclusive proof 
that plaintiff was mdeed Rameridra Narayan Roy ‘They were told that every 
mark of his body agreed, that he remembered facts known only to members 
of the family, and that he had been recognised and accepted by all members 
of the family, except the gang of unscrupulous rogues who had tried to 
poison him, and that “poor” Bribhabati, who was so completely under her 
brother’s control that she dared not yield to the dictates of her own heart 
and conscience In these circumstances, the tenants were withholdmg rent, 
and the administration of the estate was rendered extremely difficult In 
my opinion, 1t was the Collector’s duty to inform the tenantry at the earliest 
possible moment what the attitude of the Board of Revenue was to be 
He was not a judge determiming finally the rights of the parties, he could 
not afford to spend 2 or 3 years recording evidence, nor could he afford to 
listen to arguments for nearly a year as we have done He had to act 
quickly If instead of saying, “the Board of Revenue has got conclusive 
evidence”, he had said, “the Board of Revenue has evidence which the Board 
~considers conclusive’, ıt would be difficult to criticise this notice 


‘ 


EFFECT OF PROPAGANDA ON EVIDENCE OF RECOGNITION 


The vigorous propaganda of the plamtıff’s supporters compelled the 
Collector to issue the ‘impostor’ notice Though I consider the issue of 
that notice justified, its effect must not be overlooked when examining the 
evidence of recogmition adduced in the case For ten years before the 
institution of the case, the witnesses were bemg told by the one party that 
the plaintiff was undoubtedly Ramendra Narayan Roy, that his marks agreed, 
that he remembered all the details of the past, and that all his relatives had 
recognised him, and by the other party, that he was an impostor and that 
the Board of Revenue had conclusive proof that the real Ramendra Narayan 
Roy was dead and that his body had been burnt to ashes Obviously people 
must have discussed the matter and argued on the probabilities The very 
arguments which appealed so strongly to the learned trial judge must have 
occurred to many people—the improbability of a purdanasiun Bengalee lady 
attempting to set up a Punjabee as her brother, the great probability that 
such an attempt would fail, and the opprobrium she would earn ıt it did 


Many persons must have been practically convinced one way or the other, 
before even they set their eyes on the plaintiff Those who were impressed 
with the one set of arguments would be prepared to accept tim as the 
genuine Ramendra Narayan Roy, if there was the very slightest physical 
resemblance Those to whom the contrary arguments appealed, would be 
Prepared to reject him, however great the physical resemblance 
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FAILURE TO APPLY TRUE TEST OF RECOGNITION 


‘The learned trial judge seems to have overlooked the effect of this propa- 
ganda, and to have assumed that a witness who was honest was necessarily 
reliable ‘The names of witnesses have been given and the reasons for regarding 
them as honest, but the manner 10 which they are supposed to have recognised 
the plaintiff 1s seldom referred to However honest a witness may be, if he 
went to see the plaintiff, half believing that he was Ramendra Narayan Roy, 
and if he was unable to convince himself of the identity without asking 
questions or without receiving some evidence such as plaimtiff’s apparent 
recognition of the witness, one of two conclusions may safely be drawn— 
1e, either plaimtiff’s appearance was substantially different from that of 
Ramendra Narayan Roy when last seen by the witness, or the witness’s 
recollection of Ramendra was so indistinct of uncertain that immediate recogni- 
tion did not follow We are assured that with the exception of the beard 
and the Jong matted hair, there was no change in appearance—and even 
the beard was removed in August, 1921 ‘Therefore, 1f there was hesitation 
ım recognition after August, 1921, it must be that the witnesses’ recollection 
of Ramendra Narayan Roy was too vague to be of any value to the court, or 
the case of exact similarity im appearance must be abandoned With respect 
to those witnesses who could not accept the plaintiff until they were given 
instances of his memory of the past, it 1s clear that their supposed recognition 
has no value ‘They did not, im fact, recognise the plaintif, they were 
convinced of his identity by evidence placed before them The fact that the 
evidence convinced them is irrelevant, the question 1s whether the same 
evidence appeals to us as convincing 


TYPICAL ILLUSTRATIONS 


A good imstance of an honest witness who has been convinced of the 
identity of the plaintiff, but whose evidence—as evidence of recognition—goes 
against the plamtiff ıs Harendra Kumar Ghosh This withess had seen 
Ramendra Narayan Roy several times and had met him on one occasion at 
least When he saw the plaintiff in 1921, the witness thought that he recollected 
the appearance of Ramendra Narayan Roy, and he saw a similarity between 
the face of the plaintiff and the face he recollected But he was not satisfied 
He put questions to the plaintsff im order to satisfy himself The plaintiff 
refused to answer, and the witness was not convinced of the identity Later, 
as the trial progressed, that witness read some of the evidence led on behalf 
of the plaintiff and convinced himself that the plamtiff was no 1mpostor 
The fact that the witness was convinced by some of the evidence recorded 
in the case, 1s of no assistance to the plaintiff, the fact that he was not 
convinced of the plaimtiff’s identity until he read the evidence would be 
strong evidence against plaintiff, 1f the witness had mm 1921 a clear recollection 
of the features of Ramendra Narayan Roy 


Another witness who deposed that he recognised the plaintiff, but whose 
evidence shows that he was unable in fact to recognise him, 1s Dr Narendra 
Nath Mukherjee From lus examination-in-chief, ıt appears that he knew 
the Bhonal family fairly well, and he deposed that the plaimtiff 1s Ramendra 
Narayan Roy In cross-examimation the witness stated that he had not 
seen the plamtiff after the cremation in Darjeeling until June or July, 1933, 
when plaintiff called upon witness to persuade him to give evidence The 
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witness did not, however, agree then to give evidence, he told the party to 
bring plamtiff again so that witness might scrutimse him further The 
plaintiff did not again see this witness until two days before the latter deposed 
ın court On the occasion of this second visit, Dr Narendra Nath Mukherjee 
had to convince himself by examining the plaintiff’s body for marks of 
syphilis It 1s clear from this evidence that the witness was not really able 
to recognise plaintiff, though he was persuaded of pla:ntiff’s identity These 
instances are sufficient to show that ıt is not enough to consider whether the 
witnesses are honest, ther evidence must be examined ın order to determine 
whether their supposed recognition has any value or not 


NEED FOR CRITICAL SCRUTINY OF EVIDENCE OF RECOGNITION 


The learned trial yudge has divided the witnesses of recognition into two 
classes, uz, ‘‘(1) those who certainly knew the Kumar and could not possibly 
mistake him, whatever their credit, and (2) those whose credit cannot be 
seriously questioned and who knew the Kumar, and the only question 1s how far 
they remember hım ” In my opinion, it ıs not worth while discussing the 
evidence of those witnesses, however honest, who did not know Ramendra 
Narayan Roy well A large number of witnesses have been examined who 
knew him well, and among them some at least are honest If the evidence 
of honest witnesses who knew him well does not carry conviction, the 
evidence of those who knew him but slightly cannot umprove matters 


In the first category, namely those ‘who could not possibly mistake the 
Kumar’, the learned trial judge has included Dr Narendra Nath Mukherjee, 
whose evidence I have discussed above That evidence, ın my opinion, 
exposes the fallacy ın the learned judge’s argument The evidence even 
of those witnesses who knew Ramendra Narayan Roy intimately must be 
examined critically to determine what value ıt possesses Obviously the people 
most intimately acquamted with Ramendra Narayan Roy were those relatives 
and friends of the family who lived at Jaidebpur A striking feature of the 
present case, and one that differentiates 1t sharply from the Tichborne case, 
is that practically all the relatives of the Bhowal family, and even some 
relatives of Bibhabat1 Devi, have accepted the plaintiff and have supported 
his canse ‘The only relative of the Bhowal family who supported the defence 
was Phati Bhusan Banerjee, and his conduct was so unsatisfactory that it 
1s 1mpossible to place any reliance on his testimony 


SUPPOSED RECOGNITION BY RANI SATYABHAMA DEVI 


The learned counsel for the plamtiff has drawn our attention to the 
conduct of members of the family who accepted the plaintiff, but who could 
not be examined as witnesses The most important of these is the old 
grandmother Satyabhama Devi who undoubtedly accepted plawtıff as her 
grandson and went to live with him ın Dacca ın July, 1922 


The learned trial judge attached great importance to the acceptance of 
plaintiff by Satyabhama Dev: and expressed the opmmion that her grandmotherly 
imstinct could not be at fault Mr Chatterjee also has stressed this faci in 
lus argument before us, and has pointed out that Satyabhama Devi could 
not possibly have been actuated by any dishonest motive In support of this 
contention, he referred us to the evidence of Bibhabati Devi who was not 
prepared to say that Satyabhama Devi was dishonest in the matter Even 
though Satyabhama Dev: accepted the plaintiff as her grandson, and even 
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if she be regarded as absolutely honest, st does not follow that such acceptance 
1s conclusive proof of identity, it 1s necessary to examine the circumstances 
to determme how she came to accept hım But it 1s extremely difficult 
to find definite evidence on this point 


Satyabhama Devi occupied a swte 10 the family mansion at Jaidebpur, 
but after the death of the soungest of her grandsons ard after her 
granddaughters had begun to reside ın ther own houses at Chakkar, 
a short distance from the paternal home, she spent a good deal of 
her time with her granddaughters In the year 1921, though her 
permanent home was in the family mansion, she was often to be found 
in Jyotirmoyee Devi’s house It 1s not clear whether she slept ın that house, 
or merely spent her days there, but it 1s the case of the plaintiff that she 
was present in Jyotirmoyee Devi’s house during both the visits of plaintiff 
ın the middle of April, 1921 Jyotirmoyee Devi described how, on the second 
day’s visit, the plamtıff asked Satyabhama to sit on the chouk: by him, and 
how, when she did so, he said to her “sit up”, and then seizing her leg, and 
drawing her towards him, said, “The old woman has had much sorrow” 
There ıs no record of any answer by Satyabhama Devi 


The grandmother was also present at Jyotirmoyee Devi’s house on the 
3rd May, 1921, the first day on which the plamtff omitted to besmear h:mself 
with ashes We are told that she recognised the plaintiff on that day, but 
not that she did or said anything to indicate her recognition If Satyabhama 
Devi was indeed present on all these occasions, it 1s remarkable that she 
never addressed plaintiff as her grandson It seems that her grandmotherly 
imstinct was dormant durmg those early days, otherwise she would have 
thrown caution to the winds, and said at once that she had recognised him 
The truth of the matter 1s that Satyabhama was then a very aged lady The 


defence suggested that she was senile and almost blind, and completely under 
the influence of Jyotirmoyee Devi 


There ıs no record of any overt act on the part of Satyabhama Devi until 
after the departure of the plamtff from Jaidebpur Plamtff stated that 
Satyabhama Devi accompanied him when he went to live w Dacca But he 
was inaccurate im this as m so many details 


On the 8th of June, 1921, the day followmg plaintiff’s departure from 
Jaidebpur, the following letter was sent over her signature 


“To the object of great blessings, 
Srman Ramendra Narayan Roy 


I am extremely anxious not to get any news of your arrival since 
you have left for Dacca Please relieve me of my anxiety by writing 
to me about the welfare of yourself, Srimat: Jyotirmoyee and Sagar 
and others immediately on receipt of this letter, and do inform me 
daily by letters about your welfare You are my lost treasure I am 
now passing my days like a lunatic being separated from you, and do 
inform me by writing as to by which date you will come home 


Srimans and Srimatis (boys and girls) are domg well here Please 
make me happy by writing to me about the welfare of all the immates 
of the house in your next letter 


With blessings, 


Your grandmother (father’s mother) 
(Name Stamp) Sri Satyabhama Devi” 
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RANI SATYABHAMA’S EYE-SIGHT 


Satyabhama Devi was practically illiterate She could not read or write in 
Bengali or in English, but she could sign her name In spite, however, of 
her ability to sign her name, she was accustomed more frequently to affix her 
signature to letters by means of a rubber stamp This letter (Ex 54) seems 
to be a genuine spontaneous letter, and shows how whole-heartedly she had 
accepted plaintiff by that time But she did not go to Dacca to live with 
him until July, 1922, and immediately after her arrival ın Dacca she was 
taken to the Civil Surgeon, Dr MacKelvie, to have her eyes tested Dr 
MacKelvie apparently tested her eye-sight and gave the followimg certificate 


“This 1s to certify that I have to-day tested the vision of Ram Sat; abhama 
Devi of Bhowal For her age (said to be about 90) I consider her 
vision good She was able to count the test dots and to recognise 
faces 


Dacca, M MacKeivir, Lt Col, IMS, 
20-7-1922 Civil Surgeon ” 


HER LETTER TO BIBHABATI 


On the day following this exammation by Dr MacKelvie, a letter was 
sent over the old lady’s signature to Bibhabat: Devi The letter reads 


“To the object of blessings 
Srimati Bibhabat: Devi 


Ramendra Narayan Roy, the second son of my late Raja Rajendra 
Narayan Roy 1s alive I have closely observed the person, who came 
to this locality a little over one year ago in the garb of an ascetic and 
who ıs at present staying ın the town of Dacca and whom many 
tenants of Bhowal and many gentlemen of Dacca are acknowledging 
as the second Kumar Ramendra Narayan Roy I saw him first at 
Jaidebpur and I have been seeing him every dav in hus Dacca 
residence during the last few days I have no doubt in my mind that 
that person 1s my second grandson (son’s son) Kumar Ramendra 
Narayan Roy I thmk, although I have grown old, my eye-sight 15 
still good Then at the time of the sradi ceremony afte: the so-called 
death of Sriman Ramendra Narayan, there was a talk of performing 
the stadh by burning his effigy by Kusa-grass as his dead body was 
not cremated You are fully aware of that 


It ıs my conviction that there will be no doubt whatever as soon 
as you see him with your own eyes by commg here None of you 
have, as yet, seen the second Kumar with your own eyes since his 
coming to Dacca im the garb of an ascetic You might have come to 
know it to some extent from others and newspapers 


Hence to reveal the real truth I invite you with all affection to 
come to Dacca Please come to Dacca as soon as possible, and being 
fully aware of the real state of things on seeing with your own eyes, 
maintain the dignity and glory of the family of my late wlustrious 
husband by domg what according to justice and religion, you think to 
be your duty 
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I came`to Dacca on the 30th Asarh last I shall remaim at Dacca 
awaiting your arrival here I am keeping a good health I trust 
you are doing well by the grace of God 

With blessings, 


(Name stamp) Sri Satyabhama Dev: ” 


Bibhabat1 Devi refused to take delivery of this letter, which was returned 
to the sender 


It ıs mteresting to contrast this letter with the letter sent by Satyabhama 
Devi to the Maharajadhiraj Bahadur of Burdwan in 1917 In the earlier letter 
there was no mention of any talk about kushaputitalska No explanation 1s 
forthcoming from Jyotirmoyee Devi or any one else, why no previous letter 
had been sent to Bibhabat: Devi announcing the return of her husband 


LETTER TO COLLECTOR OF DACCA 


Shortly after the despatch of this letter to Bibhabat: Devi, another letter 
was sent over Satyabhama Devi’s signature to J G Drummond, successor 
of J H Iandsay as Collector of Dacca ‘That letter is in the following 
terms ’ 


‘Sir, I received your letter of the 25th May last in due time I am 
obliged to you for the regard you have shown for my feelings, although 
you have been unable for official reasons to accede to the request made 
in my letter of the 8th Jaistha last 


Acting on your suggestion I have taken the trouble to come down to 
Dacca and met the sadhu I have seen him every day at Jaidebpur during 
his stay there After coming here I have seen him daily I have come to 
the conclusion that he 1s no other than my second grandson Kumar Ramendra 
Narayan Roy 


You have mformed me that the fullest possible enquiries were made 
about the sadhu, and it was established beyond the shadow of doubt that 
his claim to be the Kumar (is) a bogus one As to this, allow me to say 
that an enquiry or enqmries in which the very near relations of my grand- 
sons are not confronted with the sadhu cannot be regarded as full or complete 
In particular, I beg leave to mention that the wives of ist and 2nd grandsons. 
were never brought to Dacca and asked whether they recognise the sadhu 
as the second Kumar of Bhowal or not 


There was rumour of poison haying been administered to my 2ud grandson 
at Darjeeling, and there was a deep mystery regarding the alleged death of 
my 2nd grandson at Darjeeling As far as my information goes, his body 
was never cremated There was some discussion on the pomt at the tıme 
toa ee ’ ee There was also a persistent rumour afloat not 
only m Bhowal but in several parts of Bengal that my 2nd 
alive and moving with the sadhus j R 

In the case of the death of a sonless Hindu 
the first fire ito the month of deceased 1s the wife, and Ram Bibhabaty Devi 


e 
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Evidently Ran: Bibhabat: ıs relying upon the statement of her brother Babu 
Satyendranath Banerjee about the story of the cremation Satyendra 
accompanied the party of the second Kumar to Darjeeling, and his conduct 
im connection: with the alleged death of my 2nd grandson is not fiee from 
suspicion His subsequent conduct also 1s highly suspicious 


Ran: Bibhabati ıs now living in Calcutta under the care of her brother 
Satyendra, and ıt 1s an easy affair for you to enquire and ascertain whether 
ıt ıs to the mterest of Satyendra that the existing arrangements should not 
be disturbed 


Babu Surendra Nath Mukherjee, BL, an educated and respectable 
gentleman of Dacca, had gone to Darjeelng and made enquiries about the 
alleged cremation, and his impression is that the body of my 2nd grandson 
Kumar Ramendra Narayan Roy was never cremated ‘That gentleman can 
meet you and discuss the matter with you 1f you so desire 


As a pardanashin lady ın an advanced stage of hfe ıt 1s not possible for 
me personally to examine all the evidence that the Revenne authorities may 
have got in this connection and on the basis of which the Board of Revenue 
has thought fit to declare my 2nd grandson to be an impostor 


The enquiries were made in the time of your predecessor Mr J H 
Iundsay, IC S, and I am not aware which portion was made by him personally 
and which portions by others I shall be obliged 1f you will kindly supply 
me with a statement of the nature of the enquiry that has been made, 
and also with a copy of evidence that has been obtained or elicited at the 
engury I propose to have the evidence examined by six eminent lawyers, 
rf possible, by one lawyer from each one of the six different High Courts of 
India ‘These lawyers will be persons unconnected with the Bengal Court of 
Wards or any member of the Bhowal Raj family I will communicate to you 
the result of their examination in due time I will bear the cost of this 
examination from my own private funds I also desire to engage one or 
two retired honest officers of the Detective Department to find out the truth 
im this case For I am sure, that 1f I can convince you about the identity 
of the sadhu with my 2nd grandson Kumar Ramendra Narayan Roy, your 
sense of justice will mduce you to recommend to the Honourable Board of 
Revenue to reconsider and alter their decision 


I have been informed and believe that several old officers of the Bhowal 
Raj Estate who are now serving under the Court of Wards are quite ready 
and willing to admit the sadhu as the second Kumar of Bhowal, and they 
do not do so openly for fear of losing their appointments If they are given 
the assurance that they run no risk ın telling what ıs true, then you will 
be able to ascertam the true state of things from several of them 


There is probably living no officer, European or Indian, who can speak 
to you about my husband’s loyalty and respectability There may, however, 
be records in the Collectorate which will satisfy you on the pomt I have 
often heard from my deceased husband about the justice of the British 
Government ın India and always beleved in the same Relying upon that 
impression and belief, I am making this prayer to you 


To be sure that in this old age of mine there 1s no defect 1n my vision 
and that my eyes do not deceive me, I got myself examined by the present 
Civil Surgeon of Dacca He tested me about my eye-sight and found my 
vision good and certified that I could recognise faces This certificate 1s a 
recent one and was signed on the 2nd imstant ‘The recognition by me of 
my 2nd grandson cannot, therefore, be regarded as an illusion 
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If Mrs Drummond will kindly condescend to come over to my place on 
some evening which is the most convenient time for me, she can see me and 
report to you about my physical condition 


I am in good health With my prayer to God for your happiness and 
prosperity, I remain, yours siticerely, 


Rani Satyabhama Devi 


To J G Drummond, Esqr, 
Collector of Dacca ” 


The Collector of Dacca was called upon to produce the original of this 
letter, but the original could not be traced and was not produced Accordingly 
the draft copy kept by Satyabhama Devi’s officers was produced and marked 
as an exhibit The defence has not challenged the accuracy of the copy and 
has not disputed the fact that the letter was sent But no trace of its receipt 
could be found ın the Collectorate registers, and admittedly no reply to it 
was ever received, and no reminder was ever issued 


“CLOVEN HOOF” OF THE LAWYER 


The two letters are obviously not the unaided efforts of the old lady 
They reveal clearly the cloven hoof of the legal adviser In my opitiion, they 
cannot be accepted as any indication of Satyabhama Devi’s own feelings 
They were merely moves in the campaign to get the plammtiff accepted 
J H Inndsay had refused to allow the plamtıff or his supporters to see the 
statements recorded during the enquiry in Darjeeling and elsewhere ‘This 
letter (Ex 274) was a second very transparent attempt to get copies of those 
statements ‘These letters are interesting as an indication of the way the 
plaintiff's case was being developed, but they are of no value as evidence 
of Satyabhama Devi’s recollection of past events On the other hand, if she 
knowingly attached her signature to these letters, they show very clearly, 
how completely she was under the influence of others 


RANI SATYABHAMA’S SRADH 


Satyabhama Devi continued to lye at Dacca with the plaintiff until her 
death in December, 1922 When her body was cremated, plaintiff performed 
“mukhagn On this occasion, for the first time apparently in the history of 
the family, a photograph was taken at the cremation ground For sradh 
ceremony, written invitations were sent out to friends of the family over 
the signature of ‘Ramendra Narayan Roy’ Some gentlemen sent replies to 
these invitations, and addressed their replies to Ramendra Narayan Roy 
We have been asked to accept the fact that a gentleman sent such a reply 
addressed {o Ramendra Narayan Roy as proof that he had recognised the 
plamtiff This sending of written inyitations was also an innovation 


Plaintiff performed the sradh of Satyabhama Devi We have been asked 
to hold that the fact that plaintiff performed mukhagm at the cremation and 
subsequently performed the sradh ceremony 1s proof conclusive that yotir- 
moyee Devi and her relatives honestly believed him to be Ramendra Narayan 
Roy In my opinion, ıt cannot bear that mterpretation Having set plamtıff 
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up as her brother, Jyotirmoyee Devi could not avoid allowing lum to perform 
these ceremonies To have refused such permission would have been tanta- 
mount to public confession of conspiracy If she had dıshonestiy supported 
Ins claim, she was bound to act as though she honestly believed him to be 
her brother 


CONCLUSION XO INDEPENDENT RECOGNITION BY 
RANI SATYABHAMA 


The materal on record shows that Satyabhama Devi did, ın fact, accept 
the plamntiff as her grandson but we are left ın the dark as to what 
convinced her of his identity. She was a very old lady and sufficiently 
under the influence of others to put her signature to letters containing false 
statements of fact We are told that when with the plamtfit, she wanted 
te play a game Raya-o-Ranit, which grandmothers frequently play with their 
grand-children ın the country From the descmption of the game, ıt 1s obvious 
that ordinarily grandmothers only play it with grand-clnidren who are still 
chidren It is obviously not a game for adults If it ıs true that Satyabhama 
Dev wanted to play the game with plamtff, ıt would indicate that she was 
definitely semle My conclusion 1s that there ıs nothing to ind.cate indepen- 
dent recognition of plaintiff by Satyabhama It ıs equally hkel; that she 
accepted him on the strength of Jrotirrmoree Devi’s assurance that he was 
Ramendra Narayan Roy. 


I do not propose to consider the alleged recognition of plaintiff by other 
persons who have not deposed ın the case For one thing, the circumstances 
and the manner of the alleged recognition are not known In so far as the 
persons referred to are still alive, the fact remains that they have not come 
into the witness box and given ther depositions on oath If they are 
unnillmg now to support the plamtiff’s claim, ıt does not follow that thes 
are dishonestly denyimg ıt There is uothmg to mdicate whether the 
acceptance or the demal represents their honest opimon Moreover, it mav 
easily have happened that ın the enthusiasm of the moment, some people 
accepted the plaintiff withont question, but later when they came to consider 
the matter ın the cold light of reason, they rejected him When the evidence 
regarding the monster meeting of the 15th May, 1921, 1s examined, it 1s clear 
that thousands of people acclaimed the plamtiff as Ramendra Narayan Rox 
without having had an opportunity of recogmsing hm The tremendous 
influence of mass suggestion must be taken into consideration when examining 
the conduct of the persons concerned Hence I propose to consider only the 
evidence of recogmition given by witnesses who have deposed m the case 


EVIDENCE OF RECOGNITION BY JYOTIRMOYEE DEVI 


The most important of these 1s undoubtedly Jxotirmosee Devi She 1s a 
sister of the late Ramendra Narayan Rov, and she lived at Jaidebpur ın the 
family mansion until after the supposed death of Ramendra at Darjeeling 
She knew her brother very well mdeed Even if it be supposed that with 
the lapse of tune she had idealised his memory and had forgotten to some 
extent his features, ıt seems certam that she conld not live ın constant 
contact with an impostor for more than a dozen years without discovering 
the imposture She might be tricked at first by a resemblance, but constant 
intimate contact would be sure to reveal the tmth Mr Chatterjee has argued 
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—and I think nghtly—that sf Jyotirmoyee Devi was honest in her deposition 
in court, the plamt:ff must mmdeed be her brother The learned trial judge, 
without gomg quite so far as this, also considered the question of the honesty 
of Jyotirmoyee Devi to be of the greatest importance But beyond referring 
to the “singularly smpressive and earnest way im which Jyotirmoyee Devi 
deposed”, the learned judge does not examine her evidence critically to 
determine whether it 1s honest evidence or not 


QUESTION OF JYOTIRMOYEE’S HONESTY 


The learned judge was impressed with two arguments, wz, the utter 
ampossibility of a ‘conspiracy, suddenly conceived, or conceived in the course of 
three days, while the man was sitting in the yard, a samnyasi, bearded and 
ash-besmeared and with Ins flowing gata, to adopt hım—a mad conspiracy to 
pass him as the Kumar, a singularly looking individual so difficult to personate, 
although he did not know Bengali, and not a detail of so difficult a role’ 


The improbability of her supporting such an impostor 1s agam emphasised 
an the judgment in these words 


“A brother might suit her, but one does not adopt a brother on that 
account, and 1f she was msane, and thought that a Punjabee could 
pass as the Kumar, despite the widow, despite the resources of the 
Bhowal estate, despite the uncertainty and remoteness of the success, 
despite Satyabhama Devi, despite her own° notions of caste and 
honour, despite her own financial run, and exile from home, the 
whole Pargana, and outsiders, and decent people, would not go mad 
and support this nefarious scheme which she suddenly concerved, 
and songht to carry out by placing the sannyası ın the open, and 
sending him to the Collector, and demanding an engury at a moment 


when a single question would expose the fraud ‘he thing 1s m- 
conceivable ” 


The second fact that influenced him was that Jogendra Nath Banerjee, 
one of the pillars of the defence case, believed at first that Jyotırmoyee Devi 
was honest 1n her acceptance of the Plamtiff These reasons seem to me 


utterly insufficient for assuming that Jyoturmoyee Devi was necessarily honest 
m her acceptance of the plaintiff 


PROBABILITY OF CONSPIRACY TO RUN AN IMPOSTOR 


Bengalee iady to put 
» it is equally unusual for a 


so 
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The probability of a hving man being taken to the cremation ground 
+o be burned 1s not great The probability of a violent storm occurmng in 
one isolated spot, ın the middle of a ten-day spell of settled fine weather, 
while the fine weather contmued all round, is remote That such a storm 
-should occur at the very moment the body of Ramendra Narayan Roy reached 
the cremation ground 1s an extraordinary comcidence The probability that 
when one corpse was lost, the funeral party should think of procuring a 
substitute, and that a suitable substitute should be available in such a place 
and at such a time, is so small as to be almost negligible 


In the circumstances of the present case, it is not sufficient to base a 
finding of Jyotirmoyee Devi’s honesty on the mere fact that the theory of 
imposture ıs improbable When there 1s a conflict of i1mprobabilities, the 
evidence must be examined ın order to ascertain whether the conduct of 
the persons concerned 1s more consistent with the one story or the other 
Moreover, the learned trial judge overestimetad the difficulties in the path of 
an impostor He assumed that any conspiracy to put forward an impostor 
must have been conceived and put into operation within three days at the 
most I am unable to understand why this assumption should be made It 
is true that there 1s no evidence of any conspiracy before the plaintiff’s 
arrival in Jaidebpur, but evidence of conspiracy ıs necessarily confined to 
evidence of acts performed as a result of conspiracy, except in the rare 
cases where a conspirator turns traitor and reveals ihe conspiracy, or 10 
the even rarer cases where conspirators are overheard in the act of conspiring 
The fact that steps recognisable as steps taken im furtherance of the 
conspiracy, cannot be identified before the plamtiff’s arrival ın Jaidebpur, 
does not mean that the conspiracy (if any) was conceived after his arrival 


RELEVANT CONSIDERATIONS 


The effect of the 1917 rumour on the popular imagination must have 
shown any intending conspirator that an impostor would have a fair chance 
of success with the illiterate tenants at least The refusal of the plaintiff to 
give a clear and consistent account of the reasons for his coming to Dacca, 
or of his movements durmg the year immediately preceding his arrival 
might mean that he had something to hide which would support the theory 
of conspiracy But even if ıt be thought that there was no possibility of 
conspiracy before his arrival in Jaidebpur, there still remains the fact that 
three weeks elapsed—not three days only—between Jyotirmoyee Devi’s meeting 
with the plaintiff and his decision to claim to be Ramendra Narayan Ro} 
Three weeks 1s ample time for a conpiracy of the type suggested in this case 


The danger of incurring public censure has also been over-estimated If 
Jyotirmoyee Devi and her family adopted an attitude of judicial impartiality 
until after the plaintiff bad been acclaimed by the enthusiastic vote of 20,000 
tenants,—and the letter Ex 59 suggests that this was their attitude, ıt would 
be difficult to censure her for saying that plaintiff bore a striking resemblance 
to her brother Once the striking resemblance was accepted, there were 
only three serious obstacles in the way, vız 


(1) plaintiff's twelve years’ absence without explanation, 
(2) his ignorance of Ramendra Narayan Roy’s past Instory, and 
(3) Ins ignorance of the Bengal: language 
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One explanation—complete loss of memory together with the fact that 
he had spent the last twelve years of his life in the company of Punyabee 
sannyasis, would serve for all three The question was, would the story of 
complete loss of memory be swallowed? It was ‘The story of complete loss 
of memory for a period, 1s still an essential part of the plainiiff’s case, and 
indeed the plamtıff still asserts that he has recovered his memory of the 
past ın part only 


NO INSURMOUNTABLE OBSTACLES 


It 1s obvious from the above that the chief obstacles to success were 
the difficulty ın persuading people of the physical resemblance, and the loss 
of memory If these obstacles were surmounted, the other difficulties seemed 
trivial im comparison It was possible for Jyotirmoyee Dev: and her associates 
to find out, before commutting themselves irrevocably, whether these obstacles 
were insurmountable Once they found that people ın general accepted 
the striking resemblance as a fact and swallowed the story of loss of 
memory, they ran no very great risk either of pumishment or of censure— 
at Jeast until they entered a witness box and commenced to give evidence on 
oath There were some risks, it 1s true but there was also the prospect 
of great reward, and the risks were worth running ‘The learned counsel for 
the plaintiff has asked us to hold that because there 1s no evidence of any 
agreement between plaintiff and Jyotirmoyee Devi or others of her famuly, 
therefore Jyotirmoyee Devi would not profit by plaintiff’s success It Js 
difficult to take such a submission seriously The fact that no agreement 
has heen proved, ıs no reason for supposing that no agreement can exist 
Moreover, if plaint:ff is an impostor, 1t seems probable that he will continue 


to depend on Jyotirmoyee Devi and her relatives to enable him to continue 
the imposture 


Mr Chatterjee also drew our attention to the statement of Jitendra 
Chandra Mukherjee to the effect that even after acknowledging plaintiff 
as Ramendra Narayan Roy, if they had come to know that he was an 
impostor, they would have driven him away This sort of evidence carries 
about as much weight as a plea of not guilty in a crimmal tral In the 
absence of anything to indicate that Jyotirmoyee Devi and her relatives had 
conspired to set up an impostor, such a statement could be believed If, 


on the other hand, the evidence indicated that they had so conspired, such 
a disclaimer would carry no weight 


In considering this question of colspiracy, one aspect of the case should 
be borne in mind The plaintiff’s conspitacy—if conspiracy there was— 
could have been hatched at any time before the 4th of May, 1909 The 
defendants’ conspiracy to find a substitute body for cremation could not 
possibly have been conceived until 3 hours or so before it was successfully 


carried out nobody could possibly provide in such a manner for so improbable 
an event as the loss of the real dead body 


JOGENDRA NATH BANERJEE’S BELIEF IN HONESTY OF 
JYOTIRMOYEE 


The other reason given by the learned tral judge for beheving m 
Jyotirmoyee Devi’s honesty seems to me equally unconvincing Jogendra Nath 
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Banerjee may be a hard-headed shrewd man of the world but the fact that 
he thought at first that Jyotirmoyee Devi was honest in her belief in the 
plaintiff, 1s not a sufficient reason for holding that she was in fact honest 
Even though Jogendra Nath Banerjee was convinced that Ramendra Narayan 
Roy was dead and had been cremated, he must have realised that Jyotirmoyee 
Devi might disbelieve that story, particularly as she was not present at 
the illness, death or cremation Nay more, he must have known that many 
people would believe in a miraculous resurrection at the intervention of holy 
men like sannyasis Therefore, unless he was already aware of suspicious 
conduct on her part, he had no reason for thinking at that time that 
Jyotirmoyee Devi was anything but honest 


TRUE TEST HER OWN EVIDENCE AND CONDUCT 


Jyotirmoyee Devi’s honesty should be judged by her own evidence and 
conduct, and not by the opinions of other people formed at a very early 
stage it the proceedings and judged by her own evidence, ıt 1s impossible 
to regard Jyotirmoyee Devi as an honest witness 


In the proceedings for obtaining probate of the will of Kripamoyee Devi, 
Jyotirmoyee Devi clearly stated that her brother Ramendra was dead, and 
that deposition was made m the year 1920 Her letter to Bibhabat. Devi 
in March, 1916 1s difficult to reconcile with a belief that her brother was alive 


The learned trial judge says that her belief was in fact no more than 
a kind of hope but this is not her evidence, nor can it be reconciled with 
her evidence Jyotirmoyee Devi said that in 1322 BS (1917) she believed 
firmly that her brother Ramendra was alive If withim a day or two of the 
supposed death, members of the party had told her that the body was not 
cremated and had disappeared from the cremation ground during a storm 
1f thereafter a letter had been received conveying the information that 
Ramendra was alive if a month or so later, a sannyasi actually came to 
Jaidebpur with the information that a rich man’s son who had escaped from 
the cremation ground at Darjeeling, was wandermg in the company of 
sannyasis if Akshay Roy went out in quest of Ramendra Narayan Roy and 
obtained definite news that he was alive if Jyotirmoyee Devi herself heard 
time and agam from sannyasis at Benares that her brother was alive if 
Satinath, her son-in-law, obtaimed definite news of Ramendra during his 
repeated tours ın North India and if a dumb sannyas: did, ın fact, write 
the joyful news on a shp of paper if all this was true, then Jyotirmoyee Devi 
must have had not a mere hope that Ramendra was alne, but a firm belief in 
his survival The learned trial judge’s interpretation can only be true if 
all these stories are false, ın which case, of course, it 1s idle to pretend that 
Jyotirmoyee Dev: deposed truthfully 


EVIDENCE NOT FRANK OR TRUTHFUL 


In my opiiion, perusal of Jyotirmoyee Devi’s evidence shows clearly that 
she was not frank, straightforward or truthful Her pretended ignorance 
regarding the answer written by the Maharajadhiraj Bahadur of Burdwan in 
1917 1s most unconvincing She fenced with every question 1m cross-examuna- 
tion and avoided giving a direct answer whenever possible I regard her 
evidence abont' the anonymous letters, the visit of the Madhab Barı sannyasi 
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and the dumb sannyasi, and the quest of Akshay Roy as untrue, and her 
evidence regarding’ her interviews with plaintiff before the drama of the 
4th May seems to me quite incredible 


If, however, any reliance whatever can be placed on her evidence, it 
shows that after three separate interviews followed by plaitiff’s residence 
for three days as a guest in her house, she was still not fully convinced 
that he was her brother I cannot imagine any sister bemg 1m doubt for 
such a long time ‘The evidence of Jyotirmoyee Devi, therefore, considered as 
evidence of recognition, goes to show that plaimtiff cannot possibly be 
Ramendra Narayan Roy 


SARAJUBALA DEVI 


Sarajubala Devi 1s the widow of Ranendra, elder brother of Ramendra 
Narayan Roy ‘hus lady did not meet the plaintiff till 1924, three years 
after his appearance at Jaidebpur It ıs clear from a letter written by 
J G Drummond, Collector of Dacca, ın January, 1925 that this lady espoused 
the cause of the plaintiff at ieast from that time Yet within a month of 
J G Drummond’s letter, this lady was writing to the Board of Revenue, 
describing plaintiff as “the impostor (meaning sadhu who poses himself as 
the second Kumar of Bhowal)’? It seems to me that this Jady had a cynical 
disregard for truth and was prepared to support or disown the plaintiff 
according as her own interests were affected The evidence she gave regard- 
fa her meeting with and acceptance of the plaintiff 1s worth quoting in 
u 


In examumation-in-chief she says “Shortly after that I heard of 
an enquiry haying been made by Akshoy Roy Akshoy Roy 1s dead ‘There- 
after I received the news that the second Kumar has returned J met him 
3 years after the news of the second Kumar’s return was received I met 
hım ın the honse at Modhu Gupta’s Lane ın Calcutta After my meeting with 
him I have accepted him as my Debar” In cross-examination, an attempt 
was made to get her to amplify this statement ‘The result was as follows 


“Q —How long before this day you had the firm conviction that the 
Kumar was alive? (Objected to) 


A —From the day I saw him 


Q —Before you saw him, did you get any information from your 
brother, Sailendra Matilal, about the Kumar bemg alive? 


A —My brother went to Dacca in connection with a case, on hus 
return, I asked him, ‘What did you see?” He replied, ‘I saw the 
same man’ 


Q—How many days before you saw him yourself, did you get this 
information from your brother? 


A—I don’t remember exactly it might be two or two and a half 
years t 


Q —Was there any more doubt about the Kumar bemg alive when 
you got the information from your brother? 


A—TI went on hearing from my brother—that was all 
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Q —If you try to avoid answering the question by saying, ‘I went on 
hearmg’, we shall be forced to submit petition to the court, I 
am asking you again, did you have any doubt after hearing from 
your brother? (Objected to) 


1 —I could not decide anything on any one’s word until I saw him 
myself 


Q —Dıd you have any doubt that the information of your brother 
might be a mistake? 


4 —My brother saw him and he was convinced, until I saw him 
myself I could not decide anything 


“ Q—So long as you will not answer this question, I shall be compelled 
to be asking this question again and agam I. am asking you 
agam, was there any doubt ın your mind that your brother’s 
information might not be correct? 


A —My brother does not tell hes before me 


Q —Dıd you ask your brother as to in what language he had talks 
with the plamtiff? 


A—I did not ask him any such thing as to ım what dialect they 
talked to each other 


Q —Dıd he say anything of Ins own accord as to in which dialect 
they conversed? 


A—That I do not remember 


Q —How long before did you see him yourself? 
A—Eight or 9 years ago 


Q —Do you remember the Bengali year? 
A —I do not remember that 


Q—Do you remember the month? 
A —īt was either Asarh or Sraban 


Q—Before you met him, did any one inform you that the plamtzff 
wanted to meet you? 


A -—-Where? No 


Q —Dıd he enter into your room without giving you any intimation ? 


A—One evening there were some gentlemen m the house in which 
I lived, he came and sat there, I sent for hım through a boy 


Q —Could you see those few gentlemen and the plamtiff from inside 
the house? 


A —No, they could not be seen from mside the room 


Q—Then how could you know that the plaintiff had come? 


A —I heard afterwards that he came All the gentlemen of the neigh- 
! bourhood came to see him 
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Q —What, did you hear?, You certainly did not hear that he was the 
plaintiff then?, , 
.A—JI heard that the sadhu Kumar of Bhowal lad come 


Q —Do you remember who came and gave the imformation ? 


A—I was then engaged im offering my evening prayer Such talks. 
were gomg on Hence I heard them 


Q—Had there been any doubt in your mind that he was not the 
Kumar, then you would not have called him a stranger into your 
room? Can I take it for granted that you had no doubt im jour 
mind? (Objected to) 


A —My brother on coming back said, ‘He ss that man’ Then ‘he ‘came, 
I called him into my room, I said, ‘Bring him upstairs, I shall see 
him’! : 


Q—Then yon do not deny that you had no doubt in your mind? 


A —My brother came and said that, Radhika Goswamı came and said 
that, and other relatives also said that, I heard from them that he 
was the same man ‘Thereafter he came to my house and I called 
him 


Q—Did the other members of your house and your officers know frotu 
the time you recognised him and accepted him as the Kumar, 
that you have done so? 


A—I did not say anything to any one He visited my place twice 
or thrice m the course of a month He came on imvitation From 
all these things they might have believed something I do not 
speak with the officers ” 


This evidence does not, ın my opimion, carry conviction 


PURA SUNDARI DEVI 


Pura Sundari Debt This lady 1s a cousin of the defendant Bibhabati Debi. 
According to her evidence, the plaintiff went to her house to call upon her 
She describes the incident as follows — 


“One afternoon my husband told me that a gentleman had come and 
asked me to see him (We were then hving m a house at Iswar Ganguli Lane) 
I said I would go When I went near the shutters of the door I felt queer 
How’s that? he appears to be a known man but yet not exactly like him 
He appears a httle fatter Huis complexion appeared a httle more reddish 
than what ıt was when I saw him when I was young Of course it made no 
difference I thought within myself,—‘This 1s the Kumar, Kumar Ramendra’ 
As soon as I saw hım I thought he was Kumar Ramendra After this I met 
the Kumar Immediately after At once he came up to me and saluted me 
and addressed me as ‘Didi’ He recognised me” 


It ıs not clear from her examination-in-chief when this imterview took 
place From her cross-examination, it seems that the interview took place 
after the suit was instituted It 1s strange that during the years plaintiff lived 
in: Calcutta before the mstitution of the suit, he made no attempt to see this 
lady or Saroyin: Devi, her step-mother, but after the smt was instituted, he 
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approached them apparently to secure their evidence As they are related to 
the defendant, Bibhabati' Devi, this conduct seems: to me suspicious i 


There 1s an obvious Jack of frankness in her answers'1h cross-examunation 
regarding her attitude to plaintiff'from 1921 up to the date of her first inter- 
view with him, but except for the suspicious circumstances attending the 
interview, there 1s nothing else to prove that her evidence is untrue, though 
her account of the interview 1s‘ fanciful 


SAROJINI DEVI 


Sarojim Dev ıs also connected by marriage with the defendant Bibhabati 
Devi It appears that the plamtiff called on her m October, 1934, 1e, a year 
after he had deposed, in order to secure her evidence Her description of the 
interview was given in these words 


."T,saw the Kumar in Kartik last after the last Pujas He came to my 
house He came without giving us any previous imtimation We had not 
invited him to come My younger son told me the Kumar had come 


Q —What did he say? 


A —He said, ‘Ma, come and see who has come’ I ran and saw him’ 
from behind the screen I saw him in the outer room of my younger son 
I looked at him for a minute I think After so looking I recognised him very 
well I recogmsed him as our gjama I looked at Ins face, buld and com- 
plexion, and recognised him Then I stepped into the outer room As I did 
so, the Kumar saw me He made his namaskar to me and kept looking at me 


\ 
Then he said ‘qu xtfyai (eldest aunt) (mother’s eldest brother’s wife), ateft 
IG cab] Rca AON, wel Acq Pioo (you have grown very fat and dark) 
I said ‘You too have grown fat and a little syq (dark)? He stayed at our 


house for an hour that day during this period, he and I had some conversa- 
tions On this day he came at 2 or 2-30 PM From this outer room I took 
him into the mner barı and gave him refreshments—fruits and sweets My, 
youngest son and I and the Kumar were alone present then , My mother was 
also there, but she looked in for a while and left up ' 
Before he left the plaintiff said ‘Mamma, you have recognised me, you 


will have to depose’ I sad ‘Hf SQ] q9, wast: Bi q (wl speak 
the solemn truth, tell me, ıf necessary)” 


I regard this lady as an untruthful witness Her attempt to ‘prove that 
the telegram sent by Satyendranath Banerjee from Darjeeling to Uttarpara 
mentioned death at dusk seems to me transparently dishonest, and the pre- 
tended recollection of a conversation with Tincowrie Mukherjee ın 1909 seems 
equally so I cannot imagine any one plating reliance on her evidence 


SONAMONI DEVI AND SUDHANGSU BALA DEVI 
Sonamam Dev is sister of the late Bilasmon1 Devi, mother of Ramendra 
Narayan Roy She and her sister Sudhangsu Bala Devi were produced by their 
brother Kedareswar Bhattacharjee who also deposed as' a! witness for the 
plamtıff 
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Sudhangsu Bala Dev: ıs one of the persons to whom Jyotirmoyee Devi 
wrote within a few weeks of the arrival of the plamtiff at Jaidebpur It 15 
a great pity that that letter 1s not forthcoming 


Both these ladies heard in 1921 of the arrival of the plaintiff but neither 
of them went to Jaidebpur to see him However, they accepted without 
question the report that he was Ramendra Narayan Roy Later, when the 
plamtiff was residing in Calcutta, they were invited by Jyoturmoyee to visit 
her, and they met the plaintiff then and on subsequent occasions Their 
acceptance of the plaintiff as Ramendra Narayan Roy merely shows their 
faith in ther brother Kedareswar and their niece Jyotirmoyee Devi 


KEDARESWAR BHATTACHARJEE 


Kedareswar Bhattacharjee 1s brother of the two ladies just referred to, and 
uncle of Ramendra Narayan Roy He states that he had heard of the 
plaintiff’s arrival and had gone, without invitation and without announcing 
his impending artival from Banaripara in Bakaiganj District, to Jaidebpur 
On the way from Jaidebpur station to Jyotirmoyee Devi’s house he happened 
to meet the plaimt:ff, and each recognised the other 1mmediately This was 
within two or three weeks of plamtıff’s first declaration of identity, when 
plamtiff still had a beard and matted har This witness was previously im 
the service of the estate and must have known Ramendra Narayan Roy well. 
He had been im the service of the plaintiff for some years before he deposed, 
and was prepared to go to such lengths as asserting that Ramendra Narayan 
Roy could not only not sign his name ın Bengali, but did not even learn the 
Bengali alphabet I am not convinced that he was a truthful witness 


RADHIKA MOHAN GOSWAMI 


Radhika Mohan Goswam ıs a cousin of the late Rajendra Narayan Roy, 
father of Ramendra His welcome to the ‘nephew’ who had been lost for 
so many years must be umque The description of his first two ot three 
meetings with plaimtiff is best given in his own words 


“Before I first met the plemtff after Ins return I had heard at 
Sinhajam that the plaintiff had returned I left for Jaidebpur at 
once I read nothing ın the papers I knew he was staying then at 
Jaidebpur I heard that he had come here, when I was on my way, 
the state of mind was doubt I reached Jaidebpur at 2PM I went 
to my basha at Jaidebpur and at 3 or 4 PM went to Jyotirmoyee’s 
house I don’t remember if I asked her whether the second Kumar 
had come back I went there alone I met the second Kumar—the 
first person I saw there I did not see Jabboo and the rest ‘The 
plaintiff was seated ım a chair and lots of men on the ground before 
him, say 300 or 400 men I went by his back and got at him I 
did not bow to him, as he was to bow to me if he was the second 
Kumar, and he was said to be hım As I reached there I did not notice 
whether he was talking I sat in a char that touched lus, and 
stared at Ius face and belly—hıs whole body I did so for 10 or 15 
minutes, looking at his eyes, eye-brows and other features He was 
also staring at me and saw me from head to foot, my features and 
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the rest I was the first to speak I asked ‘Do you recognise me?’ 
He said ‘sts! {uncle) 


Only this word, nothing else No other word passed his lips 
Then I rose and left His word ẹłẹ] (paternal uncle, father’s younger 


brother) was uttered in a fa afso iai (Bengal mixed with Hindi) 
manner Not like a Khotta’s way of pronouncing Bengah, but there 
was a suggestion of Hindi 


After I heard the word ẹjẹ] (paternal uncle, father’s younger 
brother), I left the place and two days after I left Jaidebpur Then 
I came and went away two aud three days About 15 days after the 


day on which the plaintiff uttered ‘afte’ (uncle, father’s younger 
brother), took place my second conversation with plamtiff It consisted 


when (sic) saying ‘eiei coma iea (uncle, how are you?) 


That was also Bfr afos (mixed with Hindi)—Bengali with an 
‘abhas (suggestion) of Hindi I did not ask him why it was so I 
did not, as I was grieved and he was grieved too I frequently saw 
him shed tears I saw him weep first at Jyotirmoyee’s house—5 or 7 
days after he spoke ‘Kaka’ He and Jyotirmoyee were speaking 


I don’t remember my next conversation with him I had conversa- 
tions, but nothing long except ‘itfa cora airen (how are you?) That 
was the conversation during 1 or 2 visits Then gradually his con- 
versation grew longer It grew longer some 15 days after he first 
said sf{s{ (uncle, father’s younger brother) My second conversation 
was how long after I cannot say 


About a month after his ‘cqa Sfcey (how are you)’ began his longer 
conversation I do not remember what—but ıt was on various topics 


Plaintiff still talks fafq afos (mrxed with Hindi) Bengal: as before 


I never asked him why his Bengali was féf7 afge (mixed with Hinds) 
I heard ıt said that poison had thickened his tongue I saw the 
tongue I did not see his tongue for this purpose, but I saw it as 
he spoke—it was ‘unnatural’ His tongue was faintly thinner and 
ordinary ” 


‘This evidence seems to me unworthy of serious consideration 


KUMUD MOHAN GOSWAMI 


Kumud Mohan Goswam is also a cousin of Ramendra Narayan Roy’s 
father His fiist mterview with plaimtiff 1s almost as ridiculous as that, 
of Radhika Mohan Goswam: His own description reads 


“The second Kumar used to call me Sadhu Kaka I met hım after 
his return I met him in Basak, 1328, at Jyotirmoyee Devi’s ban 
at Jaidebpur When I saw him I recogmsed him I saw hm for 


4 or 5 minutes and then recognised him I asked hım ‘eins OF 

(do you know me?)’ He said, ‘Aly ẹjẹ? (Sadhu fake pater 
uncle) Nobody pomted him out to me nor did anybody point me 
out as Sadhu Kaka to him I had no other conversation with him 
that day I stayed there for a day or two I had no conversation 
with him durmg these days ” 
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His evidence carries no more weight than that of his cousin , Radhika 
Mohan 


LAL MOHAN GOSWAMI 


Lal Mohan Goswann 1s a brother of Radhika Mohan Goswami, whose 
evidence has been discussed above He was at Jaidebpur at the time of 
plaintiff's first visit he claimed to have recogmised the plamtiff even before 
the latter had visited Jyotirmoyee Devi for the first time His evidence 
on the pomt is as follows —The second Kumar returned home In 1327 
I saw him 2 or 3 days before the Chaitra Sankranti, at Madhab Barı at 
Jaidebpur Madhab Bari ıs to the west of Jaidebpur Rajbari I found 
hum seated under the kamm tree in courtyard of Madhab Barı His body 
was then smeared with ashes all over and he was im a lengh (lom cloth) , 
I noticed his hands, feet, eyes, lumbs—I looked at them closely I could 
not quite recognise him because his body was smeared with ashes, felt as if 
I knew him, and agam, as if he might not be the same man—this was 
because his body was smeared with ashes This was immediately before 
dusk And there were the hair and beard 


Next morning I saw bim im the gol verandah in the ground floor of 
the Rajbilas At that time there was no ashes on his bodv as he had bathed 
Then I recognised him 


` I saw him again the next followmg day On that day he left after 
taking Ins meals He took his meals at Budhu Babu’s house His body 
was smeared with ashes that day 


I saw him next 14 or 15 days after at Budhu Babu’s house At that 
time he had ashes smeared on his body ‘Then I went on seeing him every 
day for 2 or 2% months On the 2nd day at Jyoturmoyee’s house—the day 
after the day on which I saw him after 14 or 15 days—the second Kumar 
had ashes on his body On the 3rd day also he had the ashes Next day the 
plaintiff came after a bath and had no ashes on his body On the day on 


which he had ashes on his body, people, many people, came and saw him 
at Jyotirmoyee’s house 


On the day his body was clean of ashes, I saw him at about 10 AM 
At the time all the relations were present 


Q —Dıd they recognise him that day? 
A —Yes, they did 


I had recognised hım before at the gol verandah The same day, at 
about 2 or 3 PM after meals,—the day on which his body was clean of ashes 
‘he declared his identity Before that declaration of identity I had talk with 
Budhu—I had talk with Budhu abont the second Kumar’s body That 1s, about 


lis marks, sign and afpfs (appearance)” 
And ım cross-examination he says 


“I saw the plamtiff at Madhab Barı just at sunrise on the day I saw hım 
later at gol verandah He was then alone His body was not then besmeared 
with ashes It looked that he had bathed I can’t say where he had bathed, 
because when I went to the Madhab Barı ghat I did not see him under 
kamm tree The ghat was at the west of the Madhab Barı I did not see 
him while I was at the ghat I saw tim after I came to the courtyard of 
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Madhab Barı I saw him, as I faced east, going towards the north where there 
is door leading to the Rajbilas As he walked towards that I followed tim 
I followed hım until he reached gol verandah The sun was then about to 
rise Two or three minutes after he reached the gol verandah he began to 
smear his body with ashes—the whole body, hands, feet, back, face, not 
the hair Nobody else was then preseni—it was very early then and most 
people were in bed I was Í cubit or so from him when he was smearing 
ashes on his body I had seen him before he had started smearing his body 
with ashes When I was seeing him, he had seen me I can’t say if he 
noticed I was looking at him closely I did not try to speak to him 


Q —Dıd you see him closely before he rubbed ashes on his body? 
A —Yes 


Q—Did you recognise tum then? 
A —Yes 


He could see me then He was sitting in a natural way It did not strike 
me that he was beginning to conceal his identity Then he rubbed his body 
with ashes I stood by I stood there for 5 or 7 mmutes after that During 
the period I stood staring at him, I did not notice 1f he was noticing me 
durmg this period He did look at me During the 5 or 7 minutes I found 
lum seated ın a natural way—without any efforts to conceal his identity 
During these 5 or'7 minutes nobody else came After the period I left and 
went to my basha After that I did not see hım at gol verandah that day 
I did not see him at gol verandah afterwards, nor did I go to it So long 
as I was at gol verandah nobody was there I did not try to speak to nm 
that day We had no talk that day 


That day I saw him at Madhab Barı at midday He was alone, except 
for the Punjabees and servants at Jhxkur ban ‘The same day at dusk I saw 
lum again under the kamim: tree At that (sic) was seated near him a 
stranger, a Bengalee, with glasses on I did not know him I had not 
seen the stranger before I did not see him afterwards That day at mght 
the plaintiff went to the house of Jyotirmoyee Devi I saw him there at 
8 or 9 PM I found him there I saw hım there for an hour or so I 
came away and he stayed on ”’ 


Though he had recogmsed his nephew, he never greeted the latter as 
a nephew, nor did he tell any one that he recognised him The only reason 
he could give for this extraordinary conduct was that he “did not tell 
people that I had recognised the Kumar, as ıt concerned a high family and 
I could not suddenly say that, and thought I should await development and 
see what the sisters and relations said—I kept my knowledge a secret at 
that moment ” 


The witness also deposed about the talk concerning kushaputtahka 
I have no doubt that most of his evidence was untine ‘The story of his 
tecognition of plaintiff 1s simply incredible 


SURESH CHANDRA MUKHERJEE 


Suresh Chandra Mukherjee is a relation of the Bhowal family He 
clams to have recognised plamtiff as soon as he saw him 
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This witness is an unscrupulous har He even went so far as to say 
that “plaintiff and Jyotirmoyee do not generally live together It ıs not true 
that the plamtiff has been living with Jyotirmoyee for 12 years and a half ” 


He too supports ‘the case about Akshay Roy’s quest and the talk of 
kushaputtaka An utterly unreliable witness 


, BASANTA KUMAR MUKHERJEE 


Basanta Kumar Mukherjee gave the following description of Ins first 
meeting with the plaintiff 


“Long afterwards I saw the second Kumar at Dacca It was im 1327 or 
1328, may be towards the end of 1327 or 1328 It was in a Bhadra at 
Jyotirmoyee’s basha at Dacca The plaintiff was then upstairs I had gone 
without any previous intimation I found the plamtıff seated He looked 
long at me and I looked at him ‘Then I thought he was the second Kumar 
I recognised him He looked on and turned his face as though he did not 


know me Then I asked ‘Don’t you know me?’ Then he said ‘ce ataf 
‘fe qe wia? (who, are you Basanta Dada—elder brother ?) 

Then he made enquiries about the members of my family and asked 
about a daughter of mine called ‘g/t (Bur) —'gfo cory Bice, Fe WG agmo, fea 
fesa fe a? (How is Buri, how old is she, have you given her in marriage ?) 
I said, Buri had grown and had been married but was unfortunately then 
msane ‘The second Kumar expressed his regret ‘Then he asked ‘oÑ 
diaid cea ekg ‘How 1s Batası Thakuram (Tharan)” fot} Sytatd Batasi 
Tharan (Thakuranı) ıs my wife Second Kumar vsed to call her that 

Isad ‘ote akg (Doing well) Then he asked ‘sich Shati coma aie 
(How 1s Kah Tharan—Thakurami?) I said, ‘She 1s well’ He used to call 
Suresh’s wife ‘stat dtait (Kal Tharan) 


There was no further conversation that day I had heard before the 
interview that a meeting at Jaidebpur had acknowledged the Kumar And 
also that Jyotirmoyee had acknowledged him as her brother When I 


recognised hım I had no doubt, and all doubt vanished when he made 
enquiries about my family ” 


This evidence is not unnatural except possibly as regards the omission 
of the witness to put to plamtiff any of the questions one would naturally 
expect hım to put, eg, Where have you been? What happened to you? 
Why didn’t you come back earlier? The witness deposed as though the 


meeting was an ordmary meeting with a friend who had not been seen 
for some time : 


BILLOO AND SAGAR 


Jitendra Chandra Mukherjee and Satmath Banerjee have supported 
Jyotirmoyee Devi ın every false story she has given 


CHANDRA SEKHAR BANERJEE 


Chandra Sekhar Banerjee is another son-in-law of Jyotirmoyee Devi 
He supported her with regard to the talk of kushaputiahka and the arrival 
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of the anonymous letter Hus description of his recognition of plaintiff 1s 
most uticonvincing He deposed as follows 


“Then I went to the house of Jyotirmoyee Devi I found the plaintiff 
lying down in a room on the east There were other people in the room 
My eyes fell upon his whole body as he lay there, and I scrutinised his featutes, 
and I lifted up his beard and saw the Adam’s apple which used to be 
prominent As I did that the Kumar burst into laughter I recognised him 
as he langhed Before that I had not quite recognised him, but as he laughed, 
his whole appearance, as I knew it, flashed before me For instance, I may 
not recognise a man at first sight, but 1f he laughs or puckers his brow and 
one would sometimes know him at once His complexion was the same as 
that of the second Kumar I remember the colour of the second Kumar’s 
eyes—it was brownish, such as too Jyotirmoyee Devi’s eyes, but more reddish 
The plaintiff’s eyes—their colour—were the same ‘Their look was the same— 
the way he looked was very ‘perceptible’ It has remaimed the same ‘The 
Chhoto Kumar’s eyes were of blue colour Budhu Babu’s eyes were more 
blue than the Chhoto Kumar's eyes 


At the moment I looked under the plaintiff’s beard for the Adam’s apple, 
Jyotirmoyee Devi was not in the room She came in later She pointed to 


me and asked plaintiff ‘ace ffa’ (Do you know him)? Plamntiff said 
‘No’ Then Jyotirmoyee Devi asked me ‘oft force ciag (Do you know him?) 
I said I would not say that now ” 


“He spoke in Hindi not with me, but with others With me he spoke 
in Bengali He spoke Banua 3 or 4 days after I first saw him at the bank 
of.a tank The spot was 5 or 6 cubits from the room in which I first met 
him He was speaking to Banua women These women were speaking to 
him, and he was speaking to them m something like their own language, but 
not exactly hke them I would hardly understand Banua myself and can 
follow ıt to some extent, if any speak slowly, and I can’t speak the dialect 
as the plaintiff did When I saw him carry on conversation with Banua 
women in their own tongue, I became absolutely certain as to his identity 
After that I accepted him as the second Kumar ” 


If this evidence has any meaning, ıt shows that witness was not able to 
recognise the plaintiff with certainty from his fedtures, but was convinced of 
the identity by the fact that plamtiff spoke Banua 

[i 


KULADA SUNDARI DEVI 


Kulada Sundarı Dev ıs one of the old ladies connected with the family, 
who pretended to have recognised the plaimtiff as soon as she saw him at 
the Madhab Bar: ın the middle of April, 1921 


She used to get an allowance from the estate which was stopped im 
1913 Her son was ın the service of the plaintiff and was apparently active 
im assisting in the prosecution: of the suit 


She described an extraordinary conversation which she 1s supposed to have 
had later with plaintiff at Dacca 


Her conduct at Jaidebpur 1s difficult to reconcile with her supposed 
recognition of the plaintiff 


` 
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AKHIL CHANDRA PAKRASHI 


Akiul Chandra Pakrasht 1s a brother-in-law of Jyotirmoyee Devi’s nephew 
Jitendra ‘This witness claimed to have recogmsed plaintiff almost at once, 
and asserted that plaintiff greeted him as ‘beha? The witness deposed to the 
talk about kushaputiahka, which I believe to be a fiction and his utter lack 
of curiosity regarding plaintifi’s experiences during his 12 years’ absence 
seems to me most unnatural I cannot believe that this witness was telling 
the truth 


KAMAL KAMINI DEVI 


Kamal Kamm Dev claimed to have half recognised plaintiff at Saibalini 
Devi’s house at Dacca in April, 1909 Later on she went to Jaidebpur and was 
completely satisfied as to his identity She deposed to conversations with 
the plamtiff which completely contradict his present case She said that he 
told her that he wanted to escape from the saunyasıs, but they kept him 
confined, that he told the sannyasts about his home and relatives, but they 
would not let him go, that they even stood guard over him when he went 
to answer calls of nature 


ANANTA KUMARI DEVI 


Ananta Kuman Devt This 1s one of the two ladies who was persuaded to 
give the ridiculous story of Sarıf Khan’s revelation She deposed to the talk 
of kushaputtahka and to the quest of Akshay'Roy She pretended to have 
recognised the plaintiff at once, but though she met him frequently before the, 
4th of May, she never spoke to him, and in cross-examinatin she said that 
she did not even discuss her recognition with Jyotirmoyee Devi 


SIVAMOHINI DEVI 


Sivamolun Dev: said that she recognised the plamtiff as soon as she 
saw him She fenced with every question ın cross-examination She pretended 


that she never had any curiosity as to what happened to plaintiff during the 
{2 years of his absence 


Kiranmoyee Devt and Ashutosh Ganguh are two other relatives of the 


family who depose ın plaintiff’s fayour There 1s nothing to uote particularly 
m their evidence 


This 1s the full list of relatiyes according to the lower court judgment, 
who have deposed on behalf of the plamtiff As poimted out by the learned 
tral judge, practically none of the relatives haye deposed for the defence 


The fact that the relatives of Ramendra Narayan Roy have almost all 
deposed in favour of the plamtif ıs a circumstance in his favour the evidence 
they have given ıs almost suficient in my opinion to prove that he is an 
impostor The conduct of all of them was unnatural the evidence of most 
of them teems with falsehoods When it 1s realised that many of them will 


profit appreciably 1f plaintiff succeeds, it 1s apparent that their evidence 
cannot carry conviction 
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WITNESSES OTHER THAN KUMAR’S RELATIVES 


But apart from relatives, there are numerous witnesses for the plamtff 
who myst have known Ramendra Narayan Roy mtimately Their evidence 
too requires examumation,- more particularly as many of them are much 
more independent and trustworthy than the relatives discussed above I shall 
examine the evidence only of those ‘witnesses to whom the learned trial 
judge has referred It would be a waste of time to consider ın detail the 
evidence of less trustworthy and less competent witnesses The first of those 
witnesses 18 Mokshada Sundar: Dew 


, 


MOKSHADA SUNDARI DEVI 


This ıs another of the old ladies of Jaidebpur who was persuaded to 
give the ridiculous story of Sarif Khan’s confession She swore to the talk of 
kushapuitahka and to the quest of Akshay Roy She claimed to have 
recognised the plaintiff from behind by his walk 


She gave an account of a discussion between plaintiff and Gobinda 
Mukherjee as to the respective merits of the Vedas and the Gita—which 1s 
obviously pure fiction 


" It 1s difficult to attach any value to her evidence 


REBATI MOHAN GHOSH 


Rebatt Mohan Ghosh ıs a senior pleader of Dacca, and apparently knew 
Ramendra Narayan Roy well He went to see the plamtiff shortly after 
the 4th of May and described the experience thus 


‘Next morning I went to Jaidebpur and went straight to Jyotirmoyee’s 
house from the railway station Reaching there I heard that the man had 
gone to bathe ın the Chillai—which ıs a narrow khal Then I heard, nearly 
half an hour after, that he had returned from his bath I noticed people 
going towards a spot and heard that he was seated in a chair over a chanki 
under a mango ‘ree Then I followed the people towards the spot, and 
I stood on the back of a crowd surrounding fim and far from hım I could 
see him from where I stood He had on a cloth round bis waist without 
kacha or kocha, and a towel on ths part of his chest (shews a part of the 
chest) and his hand upon the towel Some time after he hited up 
his towel covering his mouth including lis upper lp When I first 
saw him I saw he had a beard ‘The second Kumar, had no 
beard before he went to Darjeeling I saw the upper part of his face 
‘resembling the second Kumar’s, but because of the beard'I could not fix 
his identity When he covered his mouth and lips, I was startled, as the upper 
part of his face looked exactly like the Kumar’s Then I thought it possible 
that he was not an umpostor and recollected all that I had heard When 
I was in this state of mind, the man beckoned to me with his hand to come 
to hm I began to make my way through the crowd, as seeng him, hasten 
to me, the crowd made a way for him At this moment when I had not come 


up to the Kumar, I heard somebody crying out, ‘alas cya, ates cacace’, 
‘must have seen, must have seen’ This man thrust his way through the 
‘crowd and went up to the man, and put his hands mto his private parts, 
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and then arose a cry ‘marks of bag: has been found! Marks of bag: has 
been found!’ 


Then somebody said that there was the sun there, so the plaintiff went 
and sat on a chair ın a verandah, and people sat on a dhala bichhank spread 
am front of it m the verandah I got at the back of ell again ’ 


' I find ıt impossible to believe that the incident of a man thrusting his 
hand into plaintiff’s private parts was genume and spontaneous If the 
story ıs true, 1t must have been pre-arranged like the setting of the declaration 
on May the 4th As no one else mentioned the incident, I incline to regard 
ıt as pure invention This witness pretended that Ranendra Narayan Roy 
was not convinced that his brother’s body had been cremated at Darjeeling 
This 1s contrary to the evidence of Jyotirmoyee Devi and all the other 
members of the family who made out a case that Ranendra was too easily 
satisfied by the assurances of Satyendranath Banerjee ‘The letter of Ranendra 
Narayan Roy to the Government Pleader of Darjeeling dated 25th May, 1909, 
offering to acquire the plot of land where lus brother was cremated disproves 
the wittiess’s evidence on this point 


The witness had another extraordinary story of being engaged to teach 
Ramendra English by stealth I do not beleve a word of the story, and 
consider that the witness was trying to bolster up the case of Ramendra’s 


utter ignorance I regard this witness as unworthy of credit 
e 


PARSWANATH NAG BISWAS 


Parswanath Nag Biswas, an old man of 77 years and President of a Union 
Board His description of his first meeting with plaintiff and his recognition 
of the latter was given in these words “Tong afterwards, I heard that the 
Kumar was in Rup Babu’s ghat ‘Ts I heard 4 or 5 years after his depar- 
ture from Daryeeling Hearing that I did nothing Then I heard sometime 
after that he was at Jaidebpur Hearing that I went by boat to see him 
Baktarpur ıs four hours’ boat journey by Jaidebpur I went to Budhn Babu’s 
house and found him seated on a chair under a mango tree At that moment 
two or four men were present I looked Closely at hım for a long time 


and asked ‘Do you know me?’ (efutce fora f a|) He stood up and said 


aiia fort a atti Teta Atita farh (shall not I know you, you are 
the Parswanath Biswas of Baktarpur) 


I do not remember any member of his famuil 
y bemg present then After 
that there was no further conversation as more people sins up and I moved 
away Thereafter I met Budhu Babu and Jabbo Babu and some others 


of their'famity I spoke to them ‘The asked ‘ , 4! 
recognise my uncle?) y qiie foray f? (Don’t you 


I said, yes, I have, after closely looking at him for a long time ” 


His son’s father-in-law was the Presiden 


t of tt 
the plaintiff accepted, though the witness pre a asi: 


tended ignorance of this fact 


From the description of the interview, it 1s not certain that the witness 
would have recogmsed plaintiff, 1f the latter had not apparently recognised 
the witness I say—‘apparently’, because plaintiff had two or three companions 
with him as this old man approached, and they could easily have said wha 
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was approaclung In my opinion, this 1s one of the witnesses who was induced 
to accept plaintiff: owing to his apparent knowledge of the past, and not 
owing to their recollection of his features 


1 


RAJ KUMAR MUKHATI 


Raj Kumar Mukhatt was a mukhtear practismg at Mymensingh He went 
to Jaidebpur on the day of the monster meeting organised to secure plaintiff’s 
acceptance by the public The witness described the meeting with plaintiff 
thus 


“I heard that the second Kumar had come back when I was at 
Mymensingh I went to see him I found him at Jyotirmoyee’s house at 
Jaidebpur ‘This was some 1! or 12 years ago in a Baisakh or Jaistha After 
‘seeing him I recognised him I recognised him after seeing him for 4 or 5 
minutes At that time (there were) many people, including Babu Ananda Roy, 
pleader, and my uncle-in-law, Surja Bhattacharjee The latter 1s dead That was 
the day (of) the great meeting at Jaidebpur The plaintiff came to this meeting 
on an elephant I went to that meeting I went from one side of the meeting 
to another It was a very long meeting All said—‘He looks likely like our 
Kumar’ On the elephant there were probably others besides the plaintiff, 
but I don’t recollect who I do not know whether on that day the plaintiff 
saw me or recognised me 


Subsequently next day I met the second Kumar ın the morning I saw 
him at Jyoturmoyee’s barı At that tıme there were no people present except 
a servant or the lıke, that day he saw me He spoke to me He looked at me 


for a few minutes and said ‘at? cq Bice (how 1s the son-in-law?) and 


then he held me by the hand and made me sit down saying, ‘qq’ (take your 
seat) I did not stay a long time “ After then I did not see him again until 
yesterday I had other talk with him on the day he spoke to me, but I don’t 
remember Yesterday we exchanged usual inquiries ” 


It seems to me probable that this witness honestly believed plaintiff 
to be Ramendra Narayan Roy 


V T STEPHEN 


V T Stephen, an Armenian jute merchant of Dacca town He claimed 
to have known Ramendra Narayan Roy well, and to have recognised plaintiff 
instantly The witness deposed that after he first saw the plasmtiff, the latter 
called on witness several times ‘The witness never questioned him about 
his experiences during his 12 years’ absence The witness says, ‘I did not 
a the question, as I thought he might feel ‘bad’, that 1s, ‘depressed’, 
sa 33) 


4 


MANINDRA MOHAN BASU 


Manmdra Mohan Basu was an assistant master ın a school at Jaidebpur in 
1908, and must have seen Ramendra Narayan Roy. fairly often, but there 1s 
nothing to suggest that he was intimately acquainted ‘The witness went to 
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Dacca during the pujas of 1931 and took the opportunity of going to 
the house im Armamtola to satisfy his curiosity regarding the plaintiff 
The witness said that he took a close look at plamtiff for 3 or 4 minutes 
and was then able to recogmse him He left without speaking to plaintiff 
and does not seem to have met hım again until a day or two before he 
deposed This witness supported the story that there was a proposal to 
perform kushaputtalka—which I regard as a fiction myented for the purpose 


of this case 


MESBAHUDDIN AHAMMAD 


Mesbahuddin Ahammad did not pretend that he was intimate with 
Ramendra Narayan Roy He used to go to Jaidebpur fairly frequently and 
see the Kumars, but did not talk to them He remembered talking with ’ 
Ramendra on one occasion only His description of his recognition of plaintiff 
was as follows i 


“I heard the second Kumar had returned ‘This was 11 or 12 years 
after he had left for Darjeeling Hearing of his return I went to see him 
I saw him He was seated on an easy chair on the southern verandah of 
Budhu Babu’s house I found him so seated I knew Budhu Babu from 
before Below the verandah at the time the plaintiff was seated there were 
24 or 25 men I saw him from about 6 or 7 cubits Seemg him I recognised 
him I did so after looking at him for 2 or 3 minutes Within 10 or 
15 minutes after my arrival Budhu came and took the second Kumar in for 
his meal Budhu Babu knew me Then I came away” 


“There was a big meeting at Jaidebpur which I attended This was 5 or 
6 days before I had seen and recognised him The second Kumar came to 
it on an elephant Probably Adinath Chakrabarty was the President of that 
meeting All in the meeting acknowledged the Kumar as the Kumar and 
cried Jadham ” 


The cross-examination of the witness showed that he was quite willing 
to speak untruths thus — 


“When I heard that the second Kumar had come back, I did not hear 
he had come back im the garb of a sannyası When I went to see him 
I did not hear that Jyotirmoyee had acknowledged him as her brother I 
had heard he was staying at her house ” 


The witness deposed that Bibhabat: Debi herself begged nim to make 
sure that nobody from his part of the country deposed for the plamtiff I do 
not believe this story and I am not convinced that this witness was a witness 
of truth 


HEMENDRA KISHORE ACHARJEE CHOWDHURY 


Hemendra Kishore Acharjee Chowdhury was apparently very intimate 
with Ramendra Narayan Roy He was at Puri when he first heard of 
plaintiff's arrival, and on his return home, he went to Dacca to see plaintiff 
His description of the meeting reads 


“I returned to Mymensingh Some two days after I came to Dacca to 
see the Kumat Before that I had iead he had been acknowledged by 


y 
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Jyotirmoyee, Satyabhama and’ the family That did not satisfy me—I wanted 
to see for myself I reached the house at Armamitola between 1 and 2 pm 
E went ın and across a room contaimng a table, went upstairs I got into 
the door of a room upstairs in which I could hear conversations were 
gomg on I saw the back of a man, with matted hair hanging down his 
back, and having a meal, and Jyotirmoyee Devi washing his hand The 
latter saw me and said ‘Oh, when have you come?’ She came up to me 
and said ‘Let us sit ın the next room’ We got mto that toom I found 
Budhu asleep ın that room I woke him Jyotirmoyee began talk as women 
do—about her bringing her brother and not knowing what was going to 
happen, and that people were saying all sorts of things, and she talked ın the 


way women do At that moment the man with the ob] (matted hair) came 
m and said ‘am tA wax ate? “Dada (elder brother), when have you 
come’; ‘aml atif aq ate’? ‘Hemda, when have you come’ 


I am not giving his exact words, but words to that effect im my own 
words Bhowal Bengal: is different He, plamtıff, talked in Bhowal tongue 
which people of our family cannot mitate 


Saying as above, the man with matted hair sat on a chair in the room 
in which I was I looked at him, as he was talking, and recognised him 
as the second Kumar I was “thoroughly convinced” that he was so For 
curiosity’s sake I looked at his feet, as he had long hair and beard as long— 
some 3 or 4 fingers long, and as I looked at his feet the old doubt vanished, 
what little doubt may have lurked vanished - 


My second brother came home after 10 years’ residence in England I 
did not take a second to recognise him ” 

The last few sentences suggest that the witness was not wholly satisfied 
until he had examined plaintiff’s feet, even though plaintiff had welcomed 
him by name 


NABENDRA NATH BASAK 


Nabendra Nath Basak, a merchant of Dacca, claimed to have known all 
three Kumars well, but to have known Ramendra better than the others In 
describing his first meeting with plamtıff, he said “I saw him and recognised 
him, but took some time to look at him before I did so I had to look at 
tim for about ten minutes before I recognised him” * + * * “During 
my conversation * * I put some questions to him to confirm my belief 
that he was the second Kumar He answered them to my satisfaction” 


JOGESH CHANDRA ROY 


Jogesh Chandra Roy was headmaster of Jaidebpur High School from 
1906 to 1911 He must have seen the Kumars frequently, though he had but 
a ‘casual acquaintance with Ramendra? ‘This witness deposed to the talk 


of Kushaputahka, the visit of the Madhab Ban sannyasi and the quest of 
Akshay Roy 


He described tis meeting with plaimtiff at Armanıtola ın Dacca in 
June, 1921 


“I went without a previous mtrmation and unasked I entered the house 
and found a lot of people downstairs among whom I noticed one man whom 
4i 
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I knew He was Sures Chandra Mukherjee The second Kumar was not 
there J asked Sures Babu where the Kumar was He said ‘He 1s upstairs ” 
I told Sures Babu not to tell anybody I had come, and asked him to take me 
upstairs He and I stood a while, and then both went upstairs together I 
found the Kumar seated in an open roof facing a room in the second storey 
I stood facmg him, stood about 1 or 1% cubits from hım, and had a look 
at him for a mmute or two After that look I thought from his appearance 
that he was the Kumar During the 1 or 2 minutes I looked at his harr, 
eyes, ‘cut of his face’, hands and feet Seemg these I was convinced that he 
was the Kumar After that I asked the Kumar ‘Do you know me?’ 


He said after looking at me for a while ‘ eu TI ay’ (Head Master 
Babu) 


He looked at me for two minutes or so before he said that Nobody 
else was present except Sures Babu, and Sures Babu did not give any lint 
of any kind whatsoever 


After saying, ‘Head Master Babu’, the Kumar said ‘oft ate’ (bring a 


chair) Sures Babu brought a chair, and I took my seat on it I was there 
for 10 minutes im all ” 


In cross-examination the witness said 


“On the day I went to see the plaintiff I met him a mmute or a 
minute and a half after I spoke to Sures ‘The plaintiff was alone seated 
at the roof—no other person was present He used the words ‘Head Master 


Babw’ ( OF ) He used these very words He said nothing else 
WW g 


After this I was there for 10 minutes During this period he and I sat 
there, neither uttermmg a word I made no enquiries into where he was, how 
he was, and the hke I had cautioned Sures Babu, as before I had seen 
him the state of my mind was that the plaintiff might or might not be the 
Kumar I cautioned Sures Babu, as I wanted to test I had kept an 
open mind Might be or might not be is not doubt, as doubt means absence 
of belief That 1s what I teach my students The opposite of disbelief 15 
doubt I cautioned Sures Babu, as it might be that he would go and tell 
the plaintiff who I was Besides Sures Babu there were a roomful of men 
downstairs I can’t say if they were all waiting to see the Kumar I did 
not sigh any visitors’ book I did not whisper my caution to Sures Babu, 
but spoke low, but the idea of anybody hearing did not occur to me, as the 
people there were not known to me” 


I am not satisfied that the witness was a truthful witness 


and his des- 
cription of his meeting with plaimtiff is singularly uncotivineing 


CHARU CHANDRA DAS GUPTA 


Charu Chandia Das Gupta was one of the witnesses who went to see 
the plaintiff on Buckland Bund before he had set up his present clam The 
witness went to see him, deliberately, having heard the rumour that he 
was Ramendra Narayan Roy, but after seemg him, was unable to recognise 
him The witness subsequently saw plaintiff driving ın the streets of Dacca, 
bat still could not recognise him He recognised him at the time of the 
sradh of Satyabhama Devi The witness admitted that he saw plami 
12 or 14 times on Buckland Bund without being able to recognise him, though 
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he looked at him closely each time to discover if he was the Kumar It 1s 
obvious that his ultimate recognition has no value 


HEMENDRA LAL DAS 


Hemendralal Das saw the plaintiff many times on Buckland Bund before 
the declaration of the 4th of May, and suspected that he might be Ramendra 
Narayan Roy but was not convinced The fact that the plaimtiff’s body 
was besmeared with ashes prevented recognition Thereafter he saw plaintiff 
again on the day of the monster meeting, and after looking at him for 3 or 4 
minutes recognised him The witness ansisted that before he san the 
plamtiff on the day of the monster meeting at Jaidebpur, he had not heard 
that Jyotirmoyee Devi had acknowledged him as her brother I find ıt difficult 
to believe this statement 


Even if this witness was honest, his recognition of the plaintiff was of 
a very hesitating and doubtful nature 


2 


BHUPENDRA MOHAN GHOSH 


Bhupendra Mohan Ghosh did not meet plaintiff until April, 1922 By 
that time plamtiff had shaved off his beard, and, according to his case, 
was then looking exactly the same as Ramendra Narayan Roy had looked 
Witness looked at hım for 1 or 2 minutes and recognised him 


N K NAG 


N K Nag 1s a witness on whom the learned trial judge has placed 
great rehance He did not meet plamtiff after bis arrival at Dacca in 1921 


art January, 1925 The witness’s description of the meeting was as 
ollows — 


“Q —Then how came you to see him m 1925? 


A—On the occasion of a party to celebrate the conferring of the 
title of Raja on Janakinath Roy I found the plaint:ff’s name in 
a hst of people imvited A committee had been formed to 
orgamse this party I was the Assistant Secretary to this Com- 
mittee and had to do everything, and Mr S R Das was the 
Secretary and the Maharaja Tagore was the President I came 
across plaintiff’s name in the lst at Mr S R Das’s house in 
Hungerford Street When I came across this name, I strongly 
objected to his bemg imvited I expressed my objection to 
Mr S R Das and to Ramendra Nath Roy, youngest son of 
Raja Janakinath Roy I took exception to the name, as he had 
been declared an impostor Mr Ramendra Nath then told me 
something Then I said ‘All nght, I am going there to venfy 
whether he ıs the Kumar’ And I also told tim, ‘If he is the 
real Kumar, he 1s bound to recognise me’ After I said ‘this, the 
issue of the mvitation to him was postponed. 


Immediately after this conversation I left for the Kumar’s 
place I got his address from Ramendra Nath Roy, son of Raja 
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Janakinath Roy When I started I was im European costume 
I had a hat on It was cold season I went m a taxi I got to 
the house where the plaintiff was ving As I entered the house 
I found two gentlemen talking with another gentleman ‘This 
was ın a room on the ground floor I saw the faces of the tno 
gentlemen, but not of the third gentleman they were talking to 
The third gentleman had his back towards me As I entered 
one of the two gentlemen whose face I could see asked what I 
wanted I said I wanted the ‘Sannyast Kumar’ ‘The third 
gentleman at once turned round and looked me im the face, 
while I looked him ın the face About 3 or 4 minutes we were 
thus looking at one another Then he, third gentleman, 
rose from his chair and said I am giving his own language— 
‘aia atti’ (Hallo! Naga) Saying this, he caught hold of my 
hands and put me on a chair and said ‘tega za (you have 


become a sahb!), fqar cagfer (Did you go to England ?) 
Q—Before I proceed further with this I ask you this Did the 


second Kumar hear before he left for Darjeeling that you were 
contemplating gomg to England? 


A —Yes 

“I might have told him, or my cousin might have told hum, or Surendra 
Bose might have told him—I don’t remember who exactly had said it, but 
one or other of us Before he went to Darjeeling the second Kumar used 
to address me as Naga, or Naga Beta HAN, Naga Hala fagaga] (Nirmaila) 

I had recognised him before he put me mto a char I asked hım in 
Bengal “etofi fe acq aA aA atf att? (How do you know I am Naga?) He 
said ‘98 4a, Be miN a1” (You say whether you are not Naga?) I said 
Sty acta S Ger aq cb? (That is no answer to my question) 


Then he mentioned the name of my father, and of my uncle Rai Bahadur 
Issar Ch Ghose, and also of my cousin, Jnanendra Nath Ghose, Ra: Bahadur’s 


son, and of Surendra Bose 

Isad ‘qe ataf aime Aa T Cas (7) BIS FA e OT wag (you might 
have known this fact, some one might have told that I would come) 

Then he sad artsa alge cotte aati ea afr afi a] Beat oT The iol cae 
atte ay’ (All right, 1f I say something else which none but you and your father 
know) I said Sia qo (All right, say) He said ‘aiae eaqie—at 
aka (In one night—at a late hour of mght)—I am giving tis words as far 
as I can recollect, but about cai} (late hour) I am not sure—oet ahdew 
cag’ (I went to your house) J asked ‘What for’? He said “ cotta qiqa 
cace bre atf (T brought money from your father) I sad ‘S| eco Ata 
(that might be) He said Sl aw Ata fee Wel east ey aero fee A 
cat <tel feat aa atge ei Bo | Cott CHE dialo cae at aie, STAT TAT 
eters ate AÈ BS Ger AA vs aes TAT GaP, BE ce? otf sata aE cata car’ 
(That might be, but do you remember of knocking at the door? A dead 


man even would have awakened at the force with which I knocked at the 
door None of you woke up at that knocking, then when I again knocked 
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at the door, you, from within the room in the upper storey, opened the door, 
and said, ‘who are you? I said, ‘come down and see who I am’) 


It ıs a fact that I recognised his voice, and got down j 

The plamtıff contmned his narration ‘Yes mafa! ge aa of atiae 
fora aen MSH] Tate al alec BHR) ge Tela fe WISH? aft sata brett 
aaa, COW qhe ose WaT CH] GES Tater aes fife, cote ata abi fein sae 
as aie with Stata cara Bb —ae Ot fe atA cate, aa ea aet FC 
gaah a] RSC BST A, THAT la is ora | cots tal we Gifs gata Gta fice Aas 
atl, atata Stew Boo, BH AHERN alle cata mtaa foo, ANS feo aif, att oe 
Stel face ben) ary t 


(You came down and said, ‘why have you come at this late hour of night?’ 
I sad, ‘Have I come without any necessity ?? You asked, ‘what is the 
necessity ?? I said, ‘I require money, send information to your father’ ‘You 
sent imformation to your father Your father came and asked, ‘How is it 
that you have come for money at this late hour of mght?’ I said, 'I am m 
great and special need, 1t won’t do withont it Give me a thousand rupees’ 
Your father said, ‘I will not be able to give you one thousand rupees I 
have got Rs 900/- with je I can at most give you Rs 500/-’ I came 
anay with that money) 


This 1s what he said It was a correct account of what had actually 
happened ‘This took place at the first and last visit to our house 


I never thought of this incident until after the plaintiff mentioned it 
That brought ıt back to my mind I can swear that such an mecident did 
take place 


He came to my father for only (?) money as he used to advance money 
to Bara Kumar as well as to Mejo Kumar (secound Kumar) from time to 
time 


I had recognised the plaintiff before I questioned the plaintiff, but I put the 
question to make assurance doubly sure 


After the plaintiff narrated the madent as above, I claspsed him—I 
embraced hım, and said how glad I was to find hım ahve I told hım I 
had come with a prejudiced mind, and was gomg fully convinced that he 
was the real Kumar and an old friend ” 


Jt seems to me from this description that the witness was doubtful 
about the identity until plamtif related the me:dent of the borrowing at 
midnight I cannot beleve that the most cautious of wmdividuals who clearly 
recognised an old friend, would say when that friend offered proof of identity, 
“some one might have told you I was coming” 


The evidence of the witness is evidence of a man who was unable to 
recognise plaintiff merely from Is appearance and as plamtif had by 
that time been suttonnded by members of the Bhowal family for 4 years, 
he might easily have heard of the midmght visit to Nag Senior ‘The witness 
was, I think, honest im his opmion but he was one who could not help 
exaggerating when he described anything He wished to suggest that 
Ramendra Narayan Roy and also plaintiff were much fairer im complexion 
than the average Englishman he would call their complexion ‘Norwegian’ 

The plaintiff was before us on many occasions he 1s undoubtedly fair 
for a Bengalee, but there are many other Bengalees as fair, and to describe 
lum as fairer than the average Englishman was a ndiculous exaggeration 
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In the circumstances, though I regard N K Nag as honest, I thmk it 
probable that his description of the meeting was highly coloured and 
maccurate, and I regard hus acceptance of plaintiff as no proof of recognition. 


RAMESH CHANDRA CHAUDHURI 


Ramesh Chandra Chaudhur: went on 3 or 4 occasions to see the plaintiff 
on Buckland Bund and thought that he might be Ramendra Narayan Roy 
His evidence regarding recognition was im these words 


‘When I first heard of this I heard he was on the mverside I went to 
the miverside to see him I found him at Rup Babn’s ghat Rup Babu 1s 
dead His grandson 1s now hvimg—one grandson 1s living The house to 
which the ghat adjoms 1s called the house of Rup Babu and Roghn Babu, 
brothers I saw the sadhu there His body was bare, but smeared thickly 
with ashes from head to foot, not the hair except its front His hair was 
long and he had a beard, his hair fell below his waist I was there for 20 
minutes I saw him, and looking to the cut of his face and formation of 
his body I thought that he might be the second Kumar of Bhowal I went 
again to see him 3 or 4 days I told what I thought to people at my honse 
at Dacca 


I know Bhulu Babu of Kasimpur Some 15 days after I met him and 
Budhu ‘They were gomg m a carriage past my house I called them The 
coachman stopped They said they were going to Kasimpur House at 
Lakhibazar, Dacca I got into the ghairy to go with them Kasimpur House 
1s Bhulu Babu’s basha at Dacca He 1s nephew of Saroda Babu of Kasimpur 
and is himself zemndar of Kasımpur Bhulu Babu’s name 1s Atul Prasad 


At Kasimpur House Bhulu Babu and I and Budhu had conversation I 
told them what they (stc) had seen I can’t say whether they had seen the 


plaintiff too As I said what I said, Budhu and Bhulu Babu said ‘Let us 
go and see him too’ 


Next day Budhu, Bhulu, Duranto and I went together to see the plaintiff 
We all saw the plamtıff there Bhulu and Budhu expressed their opinion 


ae Budhu said ‘He looks hike Mejo Mama from ‘is face and 
re 


Q—What did Bhulu Babu say? (Objected to) (Allowed under’ sec- 
tion 155 in anticipation, as tus deposition has been taken on 


Commission and might be tendered, and it may so happen that 
I shall deude to take it) ee tee i 


A—He sad ‘Looking to his face and figure, he looks like the 
second Kumar’ ` 
After that dey I bie to see the sadhu twice or thrice 
gave no reply Subsequently I met Bhuln Babu again I asked him what 
he thonght of the man He said he seemed like the Mejo Kumar and that 


he would soon take hım to Kasim ec % 
to Kasımpur pur I do not know if he did take him 


Subsequently I heard something, and went to D 
J i acca Railway station to 
get to Jaidebpur, but it was so crow ded that I could not go J 


Later, I saw him at the Armanitola basha at 
middie room ın the gronnd floor 


I spoke to him He 


Dacca I saw him ım the 
I went into that room I went alone 
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In his room were some men whom I did not know I recognised him I 
took a mmute to recognise him I stood there and he was speaking to 
others As his eyes turned to me, he looked at'me fo1 a moment and said, 


‘ayi T agai’ (Chaudhuri, sit down here) 


Then I made my namashkar (salutatıon) to hım and sat down on a 
chair ” 


His evidence shows that his recognition was of a very uncertain kind 


SURENDRA CHANDRA BHATTACHARJEE 


Surendra Chandra Bhattacharjee was a retired police officer He saw 
Ramendra Narayan Roy many times but never had speech with him He 
gave evidence most damaging to the platntiff’s case when he said that 
plaintiff informed him that ‘Sundar Das Naga’ was tattooed on his arm 
Counsel for plamtiff was allowed to put leading questions to the witness in 
te-examumation, and persuaded bum to resile from the statement This witness 
claimed to have recognised the plaintiff as soon as he saw him 


RAJENDRA KUMAR ROY CHOUDHURI 


Rajendra Kumar Roy Choudhwi was apparently mtimate with Ramendra 
Narayan Roy in his youth He first met plamtiff at the house of Jyotirmoyee 
Devi, 4 or 5 days after the monster meeting at Jaidebpur The witness 
says “I took a minute or two to look at hım—“to mark” him, and 
recognised him ” 


BRAJA GOPAL BASAK 


Braja Gopal Basak took 1 or 2, minutes to recognise plaintiff, after 
hearing that Ramendra Narayan Roy had come back 


Though the witness may have seen Ramendra many times, he was not 
well acquainted with him Apart from seemg the Kumar when he was 
dnving through the streets, witness seems to have met him on a few 
occasions only in connection with the arrangements of the Janmasthamı 
Procession in Dacca 


ABUL KASEM 


Abul Kasem claimed to have seen Ramendra frequently when the latter 
used to come to witness’s grog shop to take away his uncle whenever the 
uncle became drunk and incapable there He said ihat when he saw the 
Plaintiff ın 1921 he recognised him, though he took some time to do so 


ANANDA CHANDRA GANGULI 


Ananda Chandra Ganguls met Ramendra Narayan Roy on several 
occasions about the year 1904 He saw the plaintiff for the first time in 
November, 1921, when the plaintiff had shaved his beard It took the 
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witness 2 or 3 minutes to recognise plamtifi, though he had already heard 
that he was Ramendra Narayan Roy 


JOGESH CHANDRA ROY 


Jogesh Chandra Roy had seen the three Kumars during his school days 
He first saw the plamtidf on the day of the monster meeting at Jaidebpur, 
and after starmg at him for 3 or 4 minutes decided that he was indeed 
Ramendra Narayan Roy. The witness asserted that when he saw plaintiff he 
had not heard that Jyoturmoyee Devi and her son had already accepted him— 
an assertion I find difficult to believe 


HIRANMAY BISWAS 


Hiranmay Biswas gave an interesting story of his first encounter with 
plamtiff m 1921 ‘In Falgoon or Cartra, 1327, I saw a sadhu at the Tara Bai 
circus on Armamitola Maidan He was brought m by Babu Sarat Chandra 
Chakravarty, pleader of this court, since deceased Sarat Babu made him 
sit m a charr ın the front row I was annoyed to find such a man in such 
an attire—not properly clothed—as there were some ladies I looked at 
hım His manner struck me as pecuhar as if he was a man m disguise 
It was eveming He arrived about 8-30 px after the performance had gone 
on for some time After he left the circus, and as the combined effect of 
his manner of sitting, his gait and other things, the thought occurred to 
me that he might be the second Kumar of Bhowal His body was covered 
with ashes that day ‘all throughout’ ” 


“After I saw the sadhu at Tara Bai Circus I heard of his disclosure of 
identity at Jaidebpur I read the Collector's declaration that he was an 
umpostor After that I saw hım many tumes at Dacca When I saw hım 
subsequently at Dacca, I recognised hım to be the second Kumar of Bhowal 
I often saw him standing at the doorway of tis house at Armamitola near 
the church, and also m the house of Babu Sudhansu Kumar Pal This last 
house is in Kali Prasanna Ghosh Street and 1s to the north-east of Armanitola 
mardan The second Kumar used to reside at this Pal’s house for some time 
I saw him last at this house Next to the house, on the east was the house 


of Mr Harney who has transferred it to somebody Mr Harney’s house 
1s still there 


I recognised the plaintiff or the second Kumar on the first occasion I 
saw him after his return from Jaidebpur I might have taken a minute or 


poster, and I was known to the local authorities, and if I m 
; xed with the 
plainb I might meur their displeasure My second reason was that by 


visit these big people, and also 
I was averse to give evidence thereafter in connection ots Phat matter 


a statement t , 

The fear of local authorities does not persist ” i aa 
The descnption of the imedent at the circus ts most 

also are his reasons for not calling on plaintiff after 

ing that the witness regarded himself as under 


unconvincing, as 
recognising him, consider- 
gteat obligations to the 
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Bhowal family When he saw the plaintiff, to recogmse him, the pla:mtuff 
had shaved his beard, yet the witness took a minute or two to recognise him 


KALI MOHAN SEN 


Kah Mohan Sen was a retired Deputy Magistrate He saw plamtıff on 
a steamer ın 1932 and described the meeting in these words 


“I was at Patnakhah when I heard the second Kumar had come back 
I happened to meet him by chance on board the Narammgan) steamer He 
came on board, and, as I saw his face, appeared to be Kumar to me, and so 
I went to him and looked closely at him He was very fat hke a millionaire, 
‘but in those days he was a ‘robust’? young man I went to see him when 
I ‘espied’ him I was then in the middle of a conversation with an Additional 
District Judge of Dacca As I caught sight of him, I went up to him and 
closely looked at him I recognised him He looked like the second Kumar, 
and I engured of Anukul Babu, pleader, whether he was not the second 
Kumar of Bhowal He said, yes There was also a taluqdar who entertamed 
us with songs This inquiry aforesaid was when I first saw him from a 
distance I did recognise him on board the steamer as the second Kumar 
of Bhowal I passed the whole day with him in his cabin, and the taluqdar 
sang songs and the Additional Judge, a friend of mine, came ın That judge 
was one Mr Mukherjee, a Calcutta man, that 1s not a Dacca man whose full 
name I forget and who hved at War near the Railway lne The Kumar 
talked to me whole day ın Bengali, and the judge and I joined in the 
‘conversation and enjoyed ourselves and we had nothing else to do” 


This witness described an alleged conversation with Dr Nibaran Sen 
am Darjeeling, thus 

“When I spoke to Dr Nibaran Sen I started by cutting joke with him, 
‘you doctors killed Mejo Kumar—it was such a short illness and allopathic 
doctors were good for nothing’ 


Q —Dıd Dr Sen tell you anything about how the second Kumar 5 
died ? 


A —Y¥es I asked him his medical opinion ' 


Q —What did he say? (Objected to Allowed) 


A —He sad ‘I prescribed things Civil Surgeon prescribed things 
Nothing took effect, and I suspected it was a case of arsenic 
poisoning’ 


I was horrified and asked, being a Magistrate, why he did not inform 
the police He said that Bara Kumar and Chhoto Kumar were not there, and 
if he informed the police, Satya Babu and Ashu Doctor, a Bardya, would be 
harassed by the police (Objected to)” 


I cannot believe that any such conversation ever took place 


GOBINDA CHANDRA ROY 


Gobinda Chandia Roy received a letter from the husband of Indumoyee 
Devi after the plaitiff’s arrival, which letter unfortunately has not been 
Produced Whether the witness recogmsed the plaimtiff from his appearance 
or from his conversation is not: made clear 
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NARENDRANATH MUKHERJEE 


Narendranath Mukherjee’s evidence has already been referred to above. 


VALUE OF THE EVIDENCE OF RECOGNITION BY INTIMATE 
ACQUAINTANCES 


This 1s the lower court’s complete list of independent gentlemen whose 
acquaintance with Ramendra Narayan was so intimate that, m the opinion 
of the learned tral judge, they could not make a mistake 


Their evidence shows that the recognition of the plaintiff was uncertain, 
hesitating and doubtful Some of them saw lum on the Buckland Bund, 
after a report had already been spread to the effect that he was Ramendra 
Narayan Roy ‘Though they went and inspected him carefully, 4, 8, 10 or 
a dozen times, they were unable to decide whether he was indeed Ramendra 
‘Those who saw him for the first time after the declaration of the fourth of 
May, did not recognise him instantaneously Apparently, not a single one 
of his old friends and boon companions recognised him at sight and went 
up to him, slapped him on the back and exclaimed, “Hallo, Ramendra, 
where have you been all this time, etc ?”, or the Bengali equivalent for this 
Even though they had learned (as they must have done) that he had been 
recognised by Jyotirmoyee Devi and others, and bore the same marks as the 
late Ramendra, they could not recognise him at once ‘They had to look at 
him agam and agam and again, and persuade themselves that he was indeed 
Ramendra ‘This sort of recoguition carries little weight The Tichborne case 
1m England showed that honest witnesses can be hopelessly wrong im 
identifying an old friend after the lapse of many years In the present 


case, the evidence of recognition 1s much more halting than in the Tichborne 
case ‘ 


OLD OFFICERS OF BHOWAL ESTATE 


The learned trial judge has given a list of personal servants and old 
officers of the estate who have deposed in favour of the plaintiff Some of 
these are obviously unreliable inasmuch as they deposed to fictions, such 
as the talk of kushaputtahka, and asserted that Jogendra Nath Banerjee 


was President at the monster meetmg m Jaidebpur—see Protap Chandra De 
and Nanda Kissore Tewari 


The value of the recognition by old officers can be judged from a few 
samples 


Bipin Bihan Chakravarty described his first meeting with plaintiff thus 


“At Budhu Babu’s house when I first saw the plaintiff, he had a beard 
about 8 inches long, body covered with ashes I saw hım, looked closely 
at him for about an hour and a half and then recognised him 


I had heard in the train gomg to Jaidebpur that Mejo Kumar had come 
When I was looking at the Kumar at Budhn’s house, Prosanna Banerjee was 
with me Nobody of Budhu’s family spoke I examined with my eyes the 
whole body, head to foot, and then recognised J asked him nothing ” 


Surendra Mohan Adinhan gave the following evidence 


“After the sradh I saw the plamtiff first ın Baisak, 1328 I saw him at 
the house of Jyotirmoyee Dev: at Jaidebpur He was then in lengte (lour 
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cloth), his hair matted, there was a beard, body bare, except for'a big 
gamchha covering Ins chest I closely looked at him\and his features for 
about half an hour, and then I recognised him ” 


The learned trial judge also set out a lst of witnesses ‘whose credit 
1g unquestionable but whose recollection of the second Kumar may ‘be 
questioned” It seems to me that their evidence can carry no weight 

y 


a 


DEFENCE EVIDENCE AS TO RECOGNITION 


With regard to the defence: evidence, the statements of present employees 
of the estate must be discarded in view of the conduct of Jogendra Nath 
Banerjee and others ım the matter of procuring evidence 


Of the others, the scrupulously honest ones, like J T Rankin, said that 
they could see no resemblance, but they were not prepared to say that any 
one who pretended to see a resemblance was making a false pretence 
Witnesses hke K C De and J N Gupta saw very little of Ramendra Narayan 
Roy, and their failure to recognise plamtff has very httle significance 
H C F Meyer probably knew Ramendra well, but seems to have had very 
little opportunity of seeing the plaintiff, and to have jumped to the conclusion 
that he was an impostor without examining him catefully ‘The main interest 
in his evidence lies ım the treatment of ıt by the learned trial judge When 
considering the evidence that even while on Buckland Bund, plaintiff was 
suspected of being Ramendra Narayan, the learned trial judge accepted as 
true Meyer’s statement that he had gone to see him there, but in discussing 
Meyer's credibility, the learned judge holds that this statement was false 


i 


SARADA PRASANNA GHOSH 


The most convincing evidence on defendants’ side, m the matter of 
recognition, 1s that of Sarada Prasanna Ghosh The father‘of this gentleman 
was manager of the Bhowal estate for years, and the witness and Ramendra 
Narayan Roy grew up together The witness’ description of the meeting 
was as follows 


“Hearing the story that the second Kumar was alive and had returned 
I had a great curiosity, ahd on hearmg that the plaintiff would come to the 
house of Ananda Babu, myself and my elder brother went there ' We took 
our seat on a big bench ın the verandah of the ground floor of Ananda Babu’s 
house ‘The sadhu (the plaintiff) had many people with him ‘They came 
there and the plaintiff was sitting very close to us ‘Then he was ‘asked 
whether he could recognise us or not ‘Thereupon he said, ‘I have'no idea’ 
I have a vivid recollection of this much He did not say any such thing 
or show any such deportment from which 1t might appear that he had 
recognised us We returned greatly disappointed 


Q —Yon have said that you went to see the Kumar, hearing the 
story of his (the Kumar’s) coming Does it thereby mean that 
you went to see whether he was the Kumar? What smpression 
did you form—is he the Kumar or not? 


t 4 —I came back with this impression that he was 4n impostor ” 


And later, the witness said that he had not noticed any similarity between 
the features of the second Kumar and those of the plamtıff ‘ 
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It was contended im the lower court that Kal Prasanna Ghose, father 
of this witness, had been dismissed by Ram Bilasmani Devi in the year 1907, 
had been deprived of his pension and had been sued for accounts, and ıt 
was, therefore, suggested that the witness had probably given false evidence 
put of enmity This account suit was withdrawn by Ram Bilasmam Devi 
at the request of her eldest son 


In this court Mr Chatterjee for the plamtıf withdrew any suggestion 
that Sarada Prasanna Ghosh had given false evidence on account of this 
enmity : 


The learned trial judge was inclined to discredit the witness, because 
the latter was uncertain as to the date of his mterview with the plaintiff, 
and the learned judge held that ın the circumstances the mterview might 
have taken place before the declaration of the 4th of May In view of the 
fact that the interview was ın the house of the pleader Ananda Rov, it 1s 
obvious that the interyiew must have taken place after that declaration 


BIBHABATI DEVI 


The learned counsel for the plaintiff pomted to the evidence of Bibhabati 
Dev: and Sukumar Devi, and argued that these two witnesses must, in fact, 
have recogmsed the plaintiff 


Bibhabat: Den deposed 


“It ıs true that I saw the plaintiff several times before I filed my 
written statement I saw him first as he” and Budhu drove past my house 
in Lansdowne Road slowly, and pulled up a little beyond the gate on the 
road Then Budhu pointed with his finger towards me, and I saw the 
plaintiff looking at me—I was on the gar-verandah (portico) with the children, 
and I judged that he was the man from his long hair 


* Witness used the word ‘Kumar’, but she was referring to the plaintiff 


P Basu, SJ 


I saw hım on the second occasion in Lansdowne Road Plaintiff was then 
going with Budhu on a phaeton I was on the roof of the gari-verandah I 
don’t remember if the children were with me that day This occasion was 
a few days after the first (Volunteers THe would then pass from time to 
time, but I saw him 3 or 4 times in Lansdowne Road) ; 


On the second occasion he had long har I don't remember if Budhu 
pointed me out on this occasion also ” 


And again 


“The second occasion on which I saw the plaintiff ım phaeton with 
as within a week from the first occasion On 
stood beyond the gate near the hydrant—it 


stood for about 5 minutes On the second Occasion also the phaeton stopped 
for about the same time and about the same spot 


The plaintiff passed thus several times, but I saw him 3 or 4 times 
in Lansdowne Road I can’t recall if these include the first tno occasions ” 


Mr Chatterjee argued that Bibha 


batı Devı would not have stood 1n 
at the plaintiff, if she had not rec S S1000 cps a 


ogmsed hım io be her husband This 
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argument makes no allowance for natural curiosity Any woman : would 
naturally be interested to see the man who was clawming falsely to be her 
husband t 


SUKUMARI DEVI 
Sukumar Devt ıs another lady who allowed her curiosity to induce her 
to gaze long and earnestly at the plamtiff I am unable to mterpret this 
curiosity as recognition On the other hand, this witness admitted a certain 
resemblance between plaintiff and Ramendra Narayan Roy, though she 
thought that the nose and eyes were different 


The learned counsel for plaintiff has argued that all those defence 
witnesses who said that there was no resemblance, must have given delibera- 
tely false evidence, because witnesses of undoubted honesty saw a striking 
resemblance ‘This argument ıs not convincing It ıs a matter of every day 
experience that one person often sees a striking resemblance between two 
others, whereas another can see no resemblance at all 


The defence evidence regarding recogmition is certamly not so strong 
as to prove conclusively that plaintiff ıs not Ramendra Narayan Roy, but 
as the burden of proof ıs on the plaintiff, this is 1mmaterial, 1f the plaintzff’s 
evidence failed to prove affirmatively the fact of identity In my opimon, 
the evidence on record regarding recognition ıs insufficient to establish 
plaintiff’s identity as Ramendra Narayan Roy 


EVIDENCE OF PHYSICAL IDENTITY INITIAL DIFFICULTY 


We have next to consider the evidence of physical identitv, as 
established by comparison of physical features 


In attempting to decide whether or not the plaintiff is physically identical 
with Ramendra Narayan Roy, or rather so nearly identical that the changes 
may be ascribed to the lapse of time since Ramendra Narayan Roy dıs- 
appeared, we are faced with the imuitial difficulty of determining exactly 
what Ramendra’s features were It 1s true that hundreds of witnesses have 
deposed from memory regarding his eyes, nose, ears, complexion, colour of 
hair, etc, and it ıs equally true that many of ,these witnesses were firmly 
convinced that they were speaking from memory of Ramendra Narayan 
Roy as they knew him ım 1909 and eather But the fact remaims that for 12 
years or more after 1909 they lost sight of him, and their memories must 
have become dim and vague ‘Then they saw the plamtif An exammation 
of the evidence of identification has shown, many of them accepted him 
without actual recognition, either on the evidence of his memory of persons 
and past events, or as a result of their confidence ın Jyotirmoyee Devi, or 
even as a result of mass suggestion These witnesses were many of them 
quite honest ın their behef that plaintiff 1s Ramendra “Narayan Roy They 
had been seeing him continuously for 12 or 15 years before they gave evidence, 
and naturally the image of plaintiff as he ıs, had supplanted im their munds 
the image of Ramendra Narayan Roy as he was In other words, they had 
been refreshing their memory of Ramendra Narayan Roy for many years by 
looking at the plaimtiff Inevitably their description of Ramendra was affected 
by their imspection of plaintiff, and they gave the features of the plaimtff 
as those of Ramendra Narayan Roy The average man does not carry m 
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ins mind a clear picture of the features of intimate friends, and still less so, 
of casual acquaintances, and can rarely describe the features with any accuracy 
unless they are so unusual as to compel notice It may be argued that 
though the mental image is apparently indistinct, and the ability to describe 
features accurately 1s wanting, still a man would at once note any differences, 
even if unable to describe them This 1s true to some extent, but the longer 
the time which elapses between the disappearance and the reappearance, the 
less noticeable will any difference seem 


EFFECT OF LAPSE OF TIME 

Moreover, even sf at first the observer 1s conscious of some difference, that 
consciousness will disappear with the lapse of time ‘This has been clearly 
demonstrated ın the present case There are on record a number of photographs 
of the plaintiff, and a number of photographs of Ramendra Narayan Roy taken 
before he went to Darjeeling At the first glance one 1s aware of an apparent 
difference ın the shape of the nose ‘The plaintiff's nose seems to be much 
broader at the bridge, and the nostrils seem to be much wider ‘The evidence of 
Drs Denham White, Thomas and K K Chatterjee shows that there ıs a bony 
growth 7/16th of an mch in size on the night side of the nasal bone ‘The photo- 
graphs suggest that there was no such growth on the nose of Ramendra 
Narayan Roy before he went to Darjeeling It ıs clear also that this 
difference in the appearance of the nose was considered to be very striking 
when plamtiff first appeared in Jaidebpur, and explanations were freely 
offered to account for the change in shape Thus in the pamphlet—‘Fakir 
Beshe Praner Raja”, ıt 1s stated that the nose has become thick by the 
religions practice of kumbhak (retention of breath by closing the nostrils)” 
Witnesses noticed the change in shape, and when they asked plaintiff about 
1t, he told them that the change was due to the practice of pranayam 


was very noticeable when plaintiff first made lus clam in 1921 Yet witness 
after witness for the plaintiff deposed that there was no differerice in shape, 


On the other hand, I sus 
their minds already made up that he was an impostor 


attempting to compare the features of the plaintiff with those of Ramendra 
Narayan Roy, ıt 1s useless to consider features of the latter, of which we 


have no description dating from before the arrival of the plamtıff, or regardin, 
which there is disagreement between the parties 3 f = j 


COMPARISON OF BODILY FEATURES 


The parties are agreed that Ramendra Narayan Roy was a man of far 
complexion and fair har ‘The plaintiff too has fair har and fair complexion 
Witnesses on the one side said that the complexion and colour of hair were 
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the same, those on the other side said that they were different Few people 
have any memory for exact shades, and it 1s impossible to place any 
teliance on the evidence of difference or of identity im ihe shade of colouring 


The defendants admitted that Ramendra Narayan Roy, like his sister 
Jyotirmoyee Devi and other members of the family, had thick scored skm 
on the ankles The plamtiff has skin which presents a similar appearance 


It 1s not possible to say that the cause of the rough skin of Ramendra 
Narayan’s ankle was the same as the cause of the rough skin of plaintiff's 
ankle, because no cause for the former was ascertained It is interesting 
to note that Dr K K Chatterjee was inchned to regard the rough skin on 
plantiff’s ankles as evidence of his self-acquired syphilis—in spile of the fact 
that all the evidence was to the effect that Ramendra Narayan Roy had 
inherited this condition 


Apart from these admissions, we have some photographs of Ramendra 
Narayan Roy, we have the report of the medical officer who examined him 
when he made a proposal for life insurance, and we have an affidavit by 
Kalı Prasanna Vidyasagar sworn on the 6th March, 1910, ın winch there is 
a description of Ramendra ‘These will have to be considered when we 
attempt to compare the features 


Tt ıs convenient to take the different features ın the same order as that 
ın which they are considered ın the lower court’s judgment 


Age 


Ramendra Narayan Roy was born in July, 1884, and would now be 55 
years of age The plaintiff is a man of middle age and may easily be 55 years 
old There ıs no method of determining his age exactly, and all that can 
be said is that there 1s nothing in his appearance to disprove the allegation 
that he 1s 55 years old 


Height 


The plaintiff was measured in the lower court and found to be 5 feet 
6 inches ım height in his bare feet 


In the confidential report of Dr Arnold Caddy on the proposal for 
insurance, the height of Ramendra Narayan Roy ın April, 1905, was given as 
“Without shoes, height 5 feet 5 ınches ” Ramendra Narayan was then less 
than 21 years of age It seems probable that he grew in height after April, 
1905, and he might easily have grown exactly one inch more before his growth 
stopped But, again, there 1s no means of deciding whether he did grow 
exactly one inch more, he might as easily have grown only % an inch more 
On the other hand, he might have grown 134 or 2 inches All that can be’ 
said ıs that there 1s nothing ın the height of the plaintiff to disprove his 
clam The learned trial judge seemed to be under the impression that 
the exact height of Ramendra Narayan Roy at a date later than April, 1905 
could have been ascertained from the tailors who made his clothes, and 
observed, ‘Tailors making clothes to order generally note the full height ” 
The learned trial judge’s experience must have been different from mine, 
and I see no reason for thinking that any accurate information as to’ 
Ramendra Narayan Roy’s height in 1909 exists 


Figure 


A man’s figure changes with his habits, so that no comparison in this 
Tespect 1s possible 
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Complexion and colour of har, moustache and eyebrows 


The learned trial judge has examined the evidence on these points with 
great care, but as I have pointed ont above, I do not consider that any oral 
evidence unsupported by documentary evidence or evidence of a period before 
1921 has any value All that can be said is that Ramendra Narayan Roy 
had a fair complexion, fair hair, moustache and eyebrows’ and that plamtrff 
too 1s fair ım these respects As it 18 ampossible to place the Ramendra of 
1909 alongside the plamtzf of to-day, ıt ıs not possible to make any proper 
comparison of the fairness 


Colour of the eyes 


On this pomt there has been a mass of oral evidence, but for the reasons 
given above I attach very little value to it 


Everybody 1s agreed that Ratnendra Natayan Roy’s eyes were ‘kata’, 
and it is now conceded that m Bengal all eyes, of whatever shade, which are 
lighter than the ordinary Bengalee eyes, are called ‘kata’. The term includes 
hight brown, yellow, green, grey and blue eyes, and any mixture of these 
colours We have been assured that in Bengal, ordinarily people do not 
refer to the particular colour of the eye, they refer to the eye as of ordinary 
colour, or as kata Jf necessary, of course, particular colour may be mentioned, 
but the necessity ıs not ordimanly felt Consequently, when the witnesses 
were required to describe Ramendra Narayan Roy’s eyes, many of them merely 
said that they were kata When asked to be more definite, they offered 
various descriptions, such as ‘bluish’, ‘a shade of blue’, etc —f they were 
defence witnesses The plamtiff has light brown eyes No Englishman would 
describe them as any other colour than brown In the medical report of 
Dr Arnold Caddy to which reference has already been made, occurs the 
description “eyes grey” In the affidavit of Kah Prasanna Vidyasagar of 
March, 1910, the description is, “eyes and hair rather brownish” 


The learned tral judge has placed greater relance on the affidavit of 
Kalı Prasanna Vidyasagar than on the medical report, and has explained away 
the entry m the medical report ın the following manner — 


Gish Chandra Sen was the agent who persuaded Ramendra Narayan 
Roy to take out the msurance policy, and he, Ginsh Chandra Sen, was 
present at the medical examination by Dr Arnold Caddy The procedure 
adopted was that Girish Chandra Sen examined the apphcant and announced 
the result, which Dr Arnold Caddy noted The word ‘kata’ 1s ordinarily 
translated into Enghsh as ‘grey’ Ginsh Chandra Sen noticed that Ramendra 
Narayan Roy’s eyes were ‘kata’, and naturally in speaking English, he said 


that they were ‘grey’ Hence Dr Arnold Cadd t , 
in the report y came to note ‘eyes grey 


Unfortunately, this ingemous explanation 15 obtained fy f 
the evidence of Girish Chandra Sen That evidence reads PACE 


“Then. Dr Caddy in my presence examined his heart an 
Ins weight and chest measurements, forced inspiration and eee ae 
and examined a sample of the urme Dr Caddy took his height After the 
examination, Dr Caddy set down and began to fill in the medical portions 
of the form Then he began to put to the second Kumar the questions in the 
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doctor After all this the second Kumar was made to sign under his own 
answers 


I do not remember to have taken any other man with the second Kumar’s 
complexion, and eyes and hair, to the insurance doctor 


After the second Kumar signed the statement aforesaid, the doctor asked 
me to look for any identification mark I told the doctor that white com- 
plexion, grey eyes, and brown hair were enough identifying mark, as these 
do not occur in a Bengalee The doctor then bowed the Kumar out, and said 
tome ‘I have never seen a white man among the Bengaless’ (Last objected 
to 33 


Girish Chandra Sen did not say that ıt was he who described the eyes 
as ‘grey’ nor 1s there anything in his evidence to suggest that it was he 
aud not Dr Arnold Caddy who made the observations In the absence of 
definite evidence, ıt 1s difficult to believe that a doctor would make an entry 
regarding the colour of the examinee’s eyes without looking at them, if the 
examinee was in the very presence of the doctor Moreover, the fact that 
Girish Chandra Sen thought that ‘grey’ eyes was an identifying mark in a 
Bengalee, suggests that he did not refer to kata eyes in general, which are 
not so very uncommon 


If the two reports were held to be necessarily ın conflict each with the 
other, I should prefer to accept the report of Dr Arnold Caddy The 
opinion of an Englishman, who 1s accustomed to thinking of the different 
shades of colour of the eye, noted down at the time he observed the colour, 
is mote reliable than the opinion of a Bengalee gentleman who was not 
accustomed to noting the different shades of colour, and who did not make 
a note of his observation until a year or so after he had last seen the eyes 


he was describing But as a matter of fact the two reports do not necessarily 
conflict 


We have the admitted fact that some of the children of Raja Rajendra 
Narayan Roy had blue eyes Therefore, there was at least a probability that 
Ramendra Narayan Roy had eyes of a colour containmg a bluish tinge ‘The 
eyes of his younger brother were definitely blue, as also were the eyes of 
Jyotirmoyee Devi’s son, according to the evidence of Jyotirmoyee Devi herself. 


Jyotirmoyee Devi appeared before us at the request of the learned counsel 
for the plamtiff that we should compare her eyes and her ankles with those 
of plaintiff Her eyes had a brown light ın them, with a bluish or greenish 
tinge—the sort of eyes which are frequently described as hazel In some 
lights the brown colour of her eyes 1s more noticeable, ın other lights the 
green or blue shade predominates I can well umagine anybody describing 
her eyes as “rather brownish” or as “hazel” or as “grey” It seems to me 
almost certain that the eyes of Ramendra Narayan Roy were rather like those 
of his sister Jyotirmoyee Devi, and had a definite blue or green or grey shade 
im them On the other hand, the plaintiff's eyes are brown, and I cannot 
imagine any Englishman describing them as grey 

I am satisfied, therefore, that the colour of Ramendra Narayan Roy’s eyes 
was not the same as the colour of the plaintiff’s eyes 
Features from photographs 

A large number of photographs both of Ramendra Narayan Roy and of 
the plaintiff have been proved ın this case, and four artists have been 
examined as expert witnesses, two to prove identity from photographs and 
two to prove difference 
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I have not been able, by mere exammation of the photographs, to find 
snch similarity as to convince myself that they are all photographs of the 
same person 


The learned trial judge has taken the opimon of the artists as of more 
importance than the opinion of ordinary intelhgent persons, apparently on 
the assumption that the artistic eye sees deeper than the eye of ordmary 
human bemgs How the ordinary layman 1s to choose between the conflicting 
opimions of the different artists 1s not easily understood But I may say at 
once that I cannot regard these artists as experts ın Identification from 
photographs In the present case, the artist witnesses have not in fact relied 
on the supposed superior virtues of their artistic eyes, they have attempted 
the scientific method of detailed examimation of the photograplis and have 
pomted out details ın which the photographs are said to agree and «thers 
i which they are said to differ 


The first of the artist witnesses to be examined, and the one on whom 
the learned trial judge placed the most reliance, was Jamun Prakash Ganguh _ 
This gentleman admitted that he could not at first recognise the two photo- 
graphs submitted ta him, as photographs of the same person, that he had to 
study them with magnifying glass for about 45 minutes before bemg able 
to find the similarity He then stated that he was satisfied of the identity 
from certain peculiar marks which he found in both photographs Whenever 
a difference between the photographs was pointed ont to the witness, he 


explained ıt as due to the difference of light and shade Thus when 
questioned 


“Q—I put ıt to you that the bridge of the nose in photo XLVIIZ 1s 
much broader than of the nose ın photo XLIX?”, 


he answered, ‘Looks broader owing to the difference of the light and shade ” 
This single answer shows how valueless these artistic opinions are, unless 
they can be verrfied by the layman The shape of the nose ıs now admitted 


to be different, and the apparent difference 1s not due to differences of 
light and shade 


The learned trial judge has subjected the evidence of the four artists to 
a careful examination and has decided im favour of identity owing to the 
supposed identity of four separate marks 


Before investigating the question of identity, ıt should be borne ın mind 
that all the photographs of Ramendra Narayan Roy are copies of 
an original They have been touched up in the process ‘There is no evidence 
that they are exact copies It ıs true that they have been put to defence 
witnesses and admitted to be photographs of Ramendra, but this admission 
does not mean that they are correct down to microscopic details It merely 


means that the photographs are sufficiently accurate to recall Ramendra 
Narayan Roy to the mind of the witness 


The artists have found an apparent twist to the right in the lower lip 
both of Ramendra and of the plaintiff I have examined the photographs 
carefully and cannot find that there 1s any such twist An apparently greater 
fulness of the mght lower lip, when the left side of the face is in the hight 
and the nght side in darkness, 1s probably due to the shadow under the nght 
side of the hp Even if the lip photographs showed such an apparent twist, 
it would not be possible to say to what extent this was due to a momentary 
jutting out of the lip or to the art of the toucher up 
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It must further be remembered that no evidence was given regarding 
the actual taking of plaintiff's photographs Plamtıff was obviously posed to 
make him look as much like Ramendra as possible, and may easily have been 
persuaded to let his lp jut out We had ocular demonstration, when 
examming the plaintiff’s fingers, of his attempts to stram evidence in tus 
own favour 


A second feature said to be ın plaintiff’s favour, is the size of the fingers 
of the left hand In the photograph of Kali Narayan Roy, grandfather of 
Ramendra Narayan Roy, the index finger and the middle finger of the left 
hand seem to be of the same size But masmuch as the middle finger 1s 
obviously more bent than the index finger, this apparent equality may hide 
a great inequality There 1s no photograph of Ramendra Narayan Roy from 
which ıt 1s possible to say with any certainty that the index finger and 
middle finger of the left hand are more nearly equal in length than ıs usual 
When plaintiff appeared before us, no pretence was made that the index 
finger and middle finger of his left hand were equal ın length, all that was 
urged was that the difference between the lengths of these two fingers was 
less than the difference between the lengths of the corresponding fingers of 
the right hand This seems to be true, though the persistent efforts of the 
plaintiff to curve his middle finger and stretch out his index finger made 
the difference seem greater than ıt really was 


In my opimion, we have no reliable data to show that this peculiarity 
of the plaintiff existed ın Ramendra Narayan Roy also 


Two pomis of light 


The learned counsel for plaintiff frankly abandoned these points and 
admitted that he could not show them to us I have examined the photo- 
graphs with the aid of a magnifying glass and cannot find any pots im the 
eyes which can be satisfactorily identified as marks common to plamtff and 
Ramendra Narayan Roy 


The ear 


In my opmuon the artists have given rem to their imagimation more 
freely in finding pomts of difference or of agreement im the ears, than in 
other details, except possibly the twisted lips 


Plaintiff admittedly has ears of a most unusual shape ‘The lobes are veiy 
large and in appearance not contmuous with the rest of the ear, they have 
the appearance of bemg super-1mposed on the rest of the ear 


There is no oral evidence, of any value, to show that Ramendra Narayan 
Roy had ears of a peculiar shape ‘The lobes found im plaimtff are not to 
be found in Jyotirmoyee Devi or ın the photograph of her father Rajendra 
Narayan Roy ‘There 1s no photograph of Ramendra Narayan Roy ın profile 
which gives a clear view of his ear Arguments have been addressed to 
us to the effect that the shape of the upper part of the ear of plaintiff ıs the 
Same as that of Ramendra in the photographs In some photographs a like- 
ness can be traced ın others it ıs completely absent 


I do not consider that any of the photographs give us a clear untouched 
picture of Ramendra’s ears, and, therefore, it 1s impossible to say whether 
they were like plaintiff’s ears or not 


P In my opmion, the general impression from the photographs 1s of 
ifference, but I am not prepared to say that the difference 1s necessarily 
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greater than might be expected owing to the lapse of tıme There 1s nothing 
in the photographs to establish identity , and though I cannot see any likeness 
between the photographs of plamtiff and those of Ramendra Narayan Roy, 
I am not prepared to hold that the photographs disprove plaintiff’s claim 


One feature that ıs noticeable ın the photographs 1s the nose The 
difference between the nose of plamtiff and the nose of Ramendra Narayan 
Roy is obvious, pace the evidence of Jammı Prokash Gangul Thuis difference 
has already been discussed, and it has been shown that there 1s an admitted 
difference Plamtif has a bony growth 7/16th mm size which apparently 
Ramendra Narayan Roy did not have 


It has been argued before us that this difference does not prove that the 
persons are different We are asked to believe that the difference in shape 
1s due to changes which have occurred since 1909 It 1s impossible to say 
definitely that the obyious difference in shape is not due to changes occurring 
since 1909 but if the bony growth has appeared since then, we are entitled 
to expect that plamt:ff would inform us of the fact So far from domg 5o, 
plamtiff insisted that the shape of his nose was what it always had been, 
he dened any change, and was supported in his demial by Jyotirmoyee Devi 
The only witness for plaintiff who asserted that he heard any explanation 
of the change ın shape other than due to the practice of kumbhak ıs Dr Sen, 
and this witness learned from plaintiff that the bony growth was of very 
recent origin, a statement which is disproved by the earlier photographs of 
plaintiff and by the earlier explanations given 


We are left ın this position, that there 1s an obvious change in the shape 
of the nose, and no consistent explanation of the change has been given 
` 


Irregular scar over the left outer ankle 


The plaintiff has an irregular scar over the left outer ankle Tlus was 
seen by the learned trial judge in courts ın December, 1933 It was found— 
with great difficulty and with the aid of a magmfying glass—in January, 1936 
by Drs Denham White, K K Chatterjee and Thomas ‘The plaintiff showed 
the site of the scar to us, and we examined the site with the aid of a 
magnifying glass I am not certain that I was able to locate the scar If 
any reliance can be placed on the evidence of Jyotirmoyee Devi, ın 1921 the 
mark was so clear and defimte that she could see it from a short distance 
away, 1e , without being permitted to examine the ankle closely 


In the confidential report of Dr Arnold Caddy on the proposal for insurance, 
against the tem, “Describe any marks or other physical peculiarities by which 


applicant could, if necessary, be identified,” occurs the hee ae 
over left ankle’ 3 note ‘irregular s 


It 1s obvious that in April, 1905, Ramendra Narayan Roy had a noticeable 
and fairly prominent irregular scar over the left ankle, ıt would not have 


been discovered and noted as an identifying mark, if it had not been 
promiment 


There 1s no evidence worth the name to show that the mark’ on the 
plamtiff is an exactly the same place as the mark on Ramendra, and no such 
evidence 1s to be expected A number of witnesses deposed about a carriage 
accident, ın which Ramendra Narayan Roy received an injury on his ankle 
The evidence was very conflicting indeed, but this too was to be expected 
So many years elapsed between the alleged accident and the date of deposition, 
that no contradiction ın evidence could be regarded as unreasonable There 
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is nothing m the scar on the plamtff to show what was the cause of the 
accident, so that even 1f the witnesses gave honest evidence about the carriage 
accident, ıt does not carry us any further The comcidence remams that 
Ramendra Narayan Roy had an irregular scar over the outer side of the 
left ankle, and the plamtiff has such a scar in a very similar position The 
fact that the scar has almost disappeared might suggest that the injury to 
plaintiff was slight and had been caused after his arnval in Dacca, but it 1s 
to be noted that the defence has never doubted that the plaintiff bore this 
mark when he made his declaration ın May, 1921 The learned tral judge 
was of opmion that the circumstances in which Dr Arnold Caddy’s report 
was produced ın court tended to confirm the plamtiff’s story 


The facts are as follows 


After Satyendranath Banerjee persuaded hus sister Bibhabati Devi to 
leave Jaidebpnr and to entrust the management of her affairs to hım, ıt was 
he who corresponded with the Insurance Company, obtaimed the necessary 
certificates, and ultimately received payment of the sum msured It appears 
that he kept copies of the affidavits and certificates supplied to the Insurance 
Company m furtherance of his claim 


When the plaintiff made his appearance in 1921, Satyendranath Banerjee 
hurried off to the Secretariat to consult the Board of Revenue, and apparently 
produced his copies of the affidavits and certificates before the Board The 
Secretary to the Board of Revenue thereupon requested the Insurance Com- 
pany to let him have the onginal papers 


He received the following reply 


“SCOTTISH UNION AND NATIONAL INSURANCE COMPANY 
City of Glasgow Life Branch 


8, Old Court House Street, Calcutta, 
Post Box No 246, 
i4th July, 1921 


M H B Lethbridge, Esq, ICS, 
Offg Secretary to the Board of Revenue, Bengal 
Pol No 74789—the late Kumar Ramendra Narayan Roy 


Dear Sir, 


Referring to your letter, dated 10th May, 1921, regarding the above, 
I have to inform you that to-day I have received an instruction from 
our Head Office ın Glasgow to at once forward to you for safe 
custody (1) our file of papers contaming evidence of death and 
attached correspondence, and (2) the origimal medical report on the 
above life 


Accordingly I enclose these papers herewith as per the attached 
Inventory on the understanding that should our Company or our 
Solicitors desire them, they would at once be delivered up 
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The Inventory is sent m duplicate ım order that you may return 
one copy with your acknowledgment thereon 


+ Enclo Yours faithfully, 
File of papers Iileguble, 
Medical Report Assist Actuary ” 
-Inventory 


The papers were apparently returned to the Insurance Company at 
once (vide letter of M H B Lethbridge, dated the 15th July, 1921) 
“No 8766 W 
8, Old Court House Street, 
Calcutta 


To 
The Assistant Actuary, Scottish Union and 
National Insurance Company 


Sır, 


With reference to your letter, dated 14th July, 1921, regarding 
Pol No 74789 (Kumar Ramendra Narayan Roy), I am directed to 
return the file of papers contamıng evidence of death and original 
medical report received therewith, and to say that the Court of 
Wards does not consider 1t proper to take charge of these papers or 
that they should be handed over to either party to the dispute If 
required 1m evidence, ıt would be more proper if they were produced 
from your custody 


I have, etc, 
ML 
15-7 
15-7-21 
Paper made over to Mr Brown by me 
M L 
15-7 ” 


There 1s nothing on record to show that any of the parties were allowed 
to see these originals 


In 1930, after the smt was instituted, the defendants moved the court 
to call for the six original affidavits from the Insurance Company they 


In 1934, the plamtiff moved the court to call for the medical report, 
and when ıt arrived, put it in as evidence 


We have been asked to beleve, firstly, that the defendants knew of the 
contents of the medical report and tried to Suppress it, and secondly, that 
planti was unaware of the contents but was eager that all available 
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evidence should be placed before the court As I have pointed out, there 
1s nothing on record to indiate that the defendants had any knowledge of 
the contents of the medical report, or any idea that 1t would be of assistance 
in the case There ıs also nothing on record to show that the plamtiff was 
ignorant of the contents of the report before they called for ıt There 1s 
literally no evidence one way or the other In my opinion, we are not 
justified ın drawing any inferences from uncertam and nfounded specula- 
tions as to the motives of the parties I cannot see that the circumstances 
in which the report was produced lend any assistance to either party 


Nobody has ever denied that Ramendra Narayan Roy had a scar, the 
evidence of the defence witnesses is no more reliable and no more unreliable 
than that of the plaintiff’s witnesses as to the origin of the scar The only 
reliable evidence about ıt 1s the medical report The fact that the plaintiff 
has a similar scar ın a similar place ıs a circumstance im his favour, but 1s 
by no means conclusive 


Syphihs 


One of the few facts known with certamty about Ramendra Narayan Roy 
1s the fact that he was suffering from tertiary syphils at the time of his 
apparent death in 1909 He appears to have contracted the disease some- 
time after April, 1905, because in the medical report drawn up by Dr Arnold 
Caddy on 2nd April, 1905, it 1s stated that there 1s no evidence of syphilis 
(past or present) 


The parties are agreed that at the time of the supposed death of 
Ramendra Narayan Roy, he had gummatous ulcers on arms and legs, and 
that his elbows were bandaged on this account The parties are not agreed 
regarding the secondary sore ‘The plaintiff and his supporters asserted 
that Ramendra Narayan Roy had a syphilitic bubo in the left grom which 
was operated on by Elahı Doctor The defence case was that 1f any bubo 
appeared, it dissipated, and no operation for bubo was performed ‘The 
defence suggested that Elahı Doctor was a mere quack who would never 
have been entrusted with the performance of a serious operation on a Kumar 
of Bhowal, but the plamtiff produced a certificate to show that Elahi Doctor 
had qualified as surgeon 


The plaintiff and his advisers recognised the importance of the fact that 
Ramendra Narayan Roy had syphilis, and they had plamtıff examined by 
four different doctors at least before they closed their case ‘The plaintiff 
himself deposed that he had had syphilis, and the four doctors gave evidence 
regarding their examimation of the plaintiff’s body in order to show that he 
had had syphilis 


When the defendants opened their case they petitioned the court to 
direct the plaintiff to submit to medical examination by the defendants’ 
doctors Every conceivable objection was raised by the plaintiff to this being 
done, and ultimately the plaintiff only consented on condition that the 
examination should be held ın the presence of the plaintiff's doctors, and 
that the plaintiff should be allowed to examine his doctor to rebut any 
evidence that might be given by the defendants’ doctors This was allowed 
by the learned trial judge and the plaintiff was examined jointly by three 
more doctors all of whom have deposed We thus have the evidence of 
Seven medical men on the subject of syphilis It is teresting to note what 
was the evidence of syphilis when plaintiff closed Ins case, what was the 
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evidence subsequently given, and the manner in which that subsequent 
evidence was obtained 


PLAINTIFF'S ACCOUNT 


The plaintiff himself deposed as follows ‘I had syphilis I had this 
4 or 5 years before 1 went to Darjeelmg I got ıt from a woman ‘The 
attack appeared first ın the penis A doctor treated Trailakhya Doctor n 
(TT) “treated me The members of my family knew about ıt Medicines 
were applied Bocha, Nasha, servants applied it ‘There 1s a til on my 
penis about the middle of the foreskin 


The syphilitic sore ın the penis took a month or two to heal Then as 


the result of that I had qt (bubo) on the left side This occurred about 
a month after the sores healed A doctor treated me for the bagı He did 
an operation Elahi Doctor was the doctor who did the operation at Jaidebpur 
then He saw my bubo and operated upon it There is a mark of that 
still This healed Later appeared syphilitic sores in both the legs and 
both arms (Shows a small blackish spot on the left forearm, and bares left 
forearm where he says there are marks, his fingers feel, and looks for them, 
as though searching for them, and then shows a matk—a small cavity im the 
skin abont 12% inches from the wrist Shows some marks im the dorsal side 
of both legs—scattered, small, darkish, not quite visible without scrutiny)” 
And in cross-examination the plaintiff said 


“Q —Dıd you hear the word “Chancer” (Chancre ?) 
A —No, say in Bengal 


Q —“‘Gumma” ? 
A —It 1s “syphilis” 


Q —The word “syphilis” you use—is ıt Bengali or English? 
A —I don’t know 
Q—The word “Gumma” is English or Bengali? 


A—I can’t say Children and women even know this word 


Children and women of any bhadroloque family know ıt 


Women and 
children of anybody‘s family know it 


Q—What does “Gumma” took hike to start with? 
A~—It 1s a sore with pus 


Q —As big as a custard apple or asa $7 (pea) ? 
A—As big as a qq (pea) It has pus in it 


Q—Colour of the “Gumma”? 
A —I can't say 


Q—It swells? 


A —Yes, like this (shows as big as a big marble) I showed marks of 
if in my arms Not symmetrical on both arms [better say, exactly 
in the same position on two (arms) ?] 


\ 
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Not at the same position on the two arms 


There were no eruptions on my body except on two arms and two 
legs The marks on my leg were those of gumma 


In the bagı (bubo) I had there was no pus I can’t say whether ıt was 
hard I had the attack of syphilis 4 or 5 years before I went to Darjeeling 
I can’t say how long after the first sore on the penis I had the gumma 
I can’t give it by guess I can’t give any idea of the interval whatever 


I said, Elahi Doctor operated on my bag: I can’t say tf he was a passed 
docto: or an Anarı (quack in the context) 


Q—You mean gj (quack)? 
A —I don’t understand the word 


I might have paid him feés, but he was my tenant—the tenant of my 
estate At the time of this operation my mother was living It was 4 or 5 
years after my father’s death I might have paid him a fee’ m private 
I paid it private as I had an (sic) pocket money of Rs 500/- per month 
Each brother got that The estate paid the costs of medicines for tenants 
and officers I can’t say 1f our requirements also came out of the estate 


Elahi Doctor ıs dead 


Q—Did he operate with a split bamboo or with a knife? 
A—A knife 


s 


O —What sort of knife? 
A-—I can’t describe it 


7 


Q—You have seen the knife with which Sahebs cut up meat? 
A —I have 


Q—What sort of knife was used in operation—how long? 
A—Can’t say 


Elahi Doctor used to operate on bagıs and abscesses When I got 
syphilis, Klahi Doctor, Nıshı Doctor, Ketu Chakravarty and one other were 
im our service 


Q—Ketu Chakravarty was a doctor? 


A —Yes f 


The doctors I named and one Mahım Doctor, father of Ashu Doctor, 
were our family doctors I can’t say whether Elahı or Ketu was so The 
Cıvıl Surgeon was our famıly doctor too and got a pay 


I treated the disease syphilis lightly, as notlung serious Everybody im 
our family knew I had ıt I knew ıt was a bad and serious disease I don't 
know whether Ketu was a passed doctor, or whether he was a Boxwalla 
homoeopath I do not know whether Elah: had 1ead in any school 


I have been cured of syphilis now By God Not by the sannyasis 
They saw the marks on my body The disease gradually passed off The 
sores on my hand and feet gradually healed I can’t say im the course of 
how long a time Whether in 1 year or two Or whether before or after 
I reached 
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Q —I tell you that the marks you show as syphilitic marks are not 
marks of syphilis at all? 


A—They certainly are” 


, 


MEDICAL WITNESSES DR NARENDRA NATH MUKHERJEE 


The first of the medical men to depose in the case was Doctor Narendra 
Nath Mukherjee In examunation-mn-chief, he deposed 


“Q—Did you meet Kumar Ramendra Narayan Roy after 1917 and 
before to-day? 


A —Yes, twice 


Q—Is syphilitic bubo generally indurated or suppurated? 
A—Generally it is indurated 


Q—(Shown certain scars on the legs) Do these look like scars of 
tertiary syphilis? 

A —It 1s very dificult to say that, but tertiary syphilis with formation 
of tutaneous (cutaneous?) gumma breaking might leave scars 
resembling those that I just find on the legs of plaintiff Some 
of these scars appear to me to be white ın colour, a bit depressed 
with a marginal pigmentation ‘Tertiary syphilitic scars are 
generally white ım colour and depressed, and some of the scars 
that are here are like that 


Q —What would be the colour of marks left by secondary eruptions 
of syphilis ? 


A—Copper colour generally 


Q—Do they disappear? 


A—Yes, with proper treatment or with age skin eruptions generally 
disappear 


(Shown tongue which is examined by the witness) On the 
under surface of the tongue I find a fibrous band And there 
1s a cystic-fill on the floor of the mouth Jooking like the forma- 
tion of a cyst The fibrous band appears to me to be adherent 
to the floor of the mouth” 


And 1n cross-examination 


“Q —Were you shown any marks on his body before to-day? 
A —Yes : 


Q —When? 
i A —On both these two occasions ” 


"Q —Regarding these scars on the legs, can you mention what their 


age 1s? 
A —They must be old 
Q—How old? 


4 


A—That is very difficult to say 
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Q—You can’t even say by approximation? 3 
A—In this particular case I cannot 
Q —Were you told in June or July, 1933, or day before yesterday as 
to what the ımportance of these scars were? 
4—No” 
“The cause of the tongue tie may be as a result of the correct inflamma- 


tion caused by any spectic inflammation—atroma—a gumma might produce 
that, being partly absorbed, leaving a fibrous band behind” 


“Q—Then I take ıt that day before yesterday you heid no further 
identification test? 


A —Y¥es, I looked at the marks of ulcers (scars) 
Q —The secondary marks of syphilis are symmetrical? 


A —Y¥es 
Q —Suppose one appears on the nght cheek, another will appear in 
the left cheek? 


A —Yes, generally ” 


DR MacGILCHRIST 


The next of these doctors was Dr MacGtlchnst In examunation-in-chief, 
he deposed 
“Pigmented scars result from syphilitic ulceration I have met the 
plaintiff at Dacca, this morning I saw such scars on plaintiff’s body 
When a syphilitic patient gets cutaneous rashes ın the secondary 
age (sic), they usually show a coppery tint which helps diagnosis, 
but the coppery tint ıs temporary ” 


And im cross-examination 


“Q—The tumour on the tongue How long did you examıne it? 


A—1 or 2 minutes 
The examimation consisted ın looking mto the mouth under the 
tongue I examimed the skin for pigmented marks and extent 
of movements of the tongue I did not find ıt 


Q —How long would it take for a growth from its inception to attain 
that size? 


A —It ıs impossible to answer this question—to give a definite period 
If ıt was, for instance, a gumma, it might take 2 or 3 weeks If 
ıt was cystic, which probably it 1s, 1t would take 5 or 10 years 
I am not mentioning these as limits 


Q —If ıt was a gumma, ıt would become a sore? 


A —Not necessarily 


Most likely this one ıs a cystic growth, not a gumma I men- 
tioned gumma as an instance of rapid growth ” 


“I noticed no gumma marks on the plamtiff I never said so. 
I noticed some marks—they had nothing to do with gumma 


To Court—I am referrmg to the pigmented scars ” 
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DR BRADLEY 


Dr Bradley was the next doctor to depose on this pot He said 


“Q—Do you agree that syphilitic cutaneous rashes leave a copper- 
coloured stain for a time and tend to disappear? 


A—yYes 


I saw several scars im plaintiff’s body and some of them might 
well have been caused by syphilis ‘They were bleached-ont depres- 
sions He would get the sores in the tertiary or third stage 
Gumma 1s a tumour-like growth or formation which occurs in 
this third stage I saw those bleached-out depressions, which 
might have been caused by syphilis, on the front legs and some 
on the forearms, and I saw a scar in the groin, but I don’t know 
its cause ” 


“Q—What ıs the syphilitic manifestation that leads to a bleached 
punched-out depression in the skin? 


A —The gumma occurs in the third stage, the gumma, or the ulceration 
which ıs the same thing The gumma appears, breaks down into 
ulceration 


Q—How long after the attack of chancre do secondary symptoms 
appear? 

A—From 2 or 3 weeks to 2 or 3 years, geneially speaking There 
18 no rule about anything in syphilis 


The secondary symptoms or eruptions may appear anywhere— 
stomach or back or anywhere 


Q—Do they generally appear first on the stomach? 
A—I do not know I don’t know why they should first appear there 


Q —What ıs the interval between the second and the third stage? 


A —May be a few months or few years I have seen the third stage 
25 yeats after the onginal infection 


Q —Without treatment syphilis 1s never cured sf the third stage had 
appeared ? 
A—Yes, and even with treatment it does not 


I merely looked at the cyst under the laintiff’s tongue Ma: 
be a matter of two seconds ” 3 = . 


. DR SAILENDRA KUMAR SEN 


Dr Sen came at the very end hus deposition runs 


“I noticed two depressed white scars on the outer aspects of the legs, 


one on each, the one on the tight leg being more prominent I saw smaller 
Scars on two forearms They are smaller and depressed white and on the ~ 
anterior surface, 1e, the front Such depressed scars might be due to the 


healmg of deep excavated ulcers In this particular case, considermg other 


facts I observed, viz, tibial nodes in both the legs and other acervation 
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ıncludıng one scar of bubo operation, I am inclined to think that these 
ulcers are healed syphilitic subcutaneous gummata 


To Court—I saw the mark of bubo operation on the left side I did not 
see the bubo of course—it 1s ın the bubo region—on the outer part of that 
tegon I showed the scars on the legs and the arms to the court 


I noticed a prominent node over the mght nasal bone of the plaintiff, 
and a slight elevation of the left nasal bone—no node but elevation By 
nasal bone I mean the nasal bone proper, not the_cartilage The node after 
thoroughly taking plaintzff’s hıstory and observation ıs probably syphilitic 
sub-pertosteal node Periosteal 1s a thin membrane covering the bones of 
the body 


The bridge of plaintff’s nose ıs firm—only there is a slight deformity 
because of the node The syphilitic pathological conditions or deformities 
are mostly acquired—I mean this particular deformity ” 


“I saw the plaintiff for the first time this morning Dunng my examina- 
tion of him he gave me a history of old syphilis Plaintiff himself gave this 
history 


A node mostly comes in the tertiary stage of syphilis, but ıt may come 
also ın the late secondary stage 


Q—From the chancre to the secondary stage which ıs the interval? 


A —The secondary stage from 6 to 12 weeks after the appearatce of 
chancre The secondary stage may last for a vanable period, 
approxmmately 2 to 3 years The period will be modified by 
treatment—antisyphilitic treatment 
The tertiary may come after the secondary stage—may be after 
2 years or may be after any length of time—20 or 21 years— 
with gaps of quiescent stages 


Q —After a node appears, it does not remain static unless there is 
treatment ? 

A —Sometimes it remains like that—it becomes sclerosed or fibrosed 
and may stay on like that or ıt may have other fates, if the 
germ then circulating in the blood 1> virulent 
I asked the plaintiff how long he had the node, but he said he 


could not tell me the period, and said he noticed it waft ay 
(a short time ago) I thought he meant a month or so, but he 


did not say that, but said qaffy (short tıme) 


Q —What ıs the gland which takes up the poison? 


A—The poison from the primary sore on any part of the external 
genitals will be carried to a set of glands known as mguinal 
glands which give rise to the disease commonly called bubo 
The operation of a bubo ıs done by incision on the skin to let 
out the spetic (septic?) matter of the glands 


Q —What 1s the position of the incision sn relation to the glands? 


A —It will be just over the infected glands—because the superficial 
set of glands may be affected ım some cases or any isolated glands 
may be affected There are any number of glands there ‘There 


S 
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1s a cham of glands there, called inguinal glands In purely 
syphilitic sores the gland affection is Jess m the particular primary 
stage—in the secondary stage other glands of (sic) parts of 
the body may be affected 


Plamtiff did not give me more detail about the chancre—he could not 


give—except that he said syphilis ice sore acy fa (from syphilis 1t resulted 
1m sore) 


He could not tell me the exact period after which the chancre healed I 
dd not enquire, but he said ıt healed and after that the bubo came I did 
not ask hım how long after the healing of the sore the bubo appeared I 
asked when did he have this bubo He said, ‘25 or 30 years ago’ I did 
not subject the plamtiff to a Wassermann test I did not, because my 
knowledge says that im the late tertiary stage the reaction is negative, even 
1f the man ıs syphilitic You will find ıt m Rose and Carles’s Manual of 
Surgery and Dr David Lee’s Venereal Disease—its diagnosis and treatment 
I asked the plaintiff when he had the gummata He said, 25 or 26 years ago 


I asked him when they had healed He said ‘age ain ofrata Aa Crea cite, 
wit qae (it was healed up after a few months’ treatment, there are 
marks) ” 


EFFECT OF MEDICAL EVIDENCE AT CLOSE OF PLAINTIFF’S CASE 


This was the whole of the expert evidence on record when plaimtff 
closed his case It shows that plaintiff was exammed again and agam by 
doctors in order to prove that he was a syphilitic subject Dr Mukherjee, 
Dr MacGilchrist and Dr Bradley all examined plaintiff’s tongue, and Dr 
MacGilchrist certamly had ım his mind the possibility of there being marks 
of syphilis when he did so None of these doctors noted fissures in the 
tongue due to syphilis 


Dr Mukherjee found only one class of marks which might be due to 
syphilis, wz, certam scars on the legs which might have been left by 
gumma The witness was not prepared to make a definite statement 


Dr MacGilchrist found only pigmented scars on plamtiff’s body which 
had nothing to do with gumma he saw no gumma marks 


Dr Bradley saw some bleached-ont depressions on front legs and fore- 
arms of plamtiff, and thought that they might have been due to gumma 
He also saw the so-called ‘bubo’ scar, but offered no opinion as to its cause 


The evidence of these three doctors 1s very inconclusive Apart from 
the cyst under the tongue which might have had a syphilitic ongum but 
probably had not, Dr Mukherjee and Dr Bradley found scars which could have 
been produced by gumma Dr MacGuchrist found no gumma marks, but 
found other scars which might have had a syphilitic origin At least one 
of these doctors saw the ‘bubo’ mark and was not prepared to say that ıt 
was caused by an operation for bubo 


Dr Sen was prepared to go much further He identified the ‘bubo 
mark’ as the scar of a bubo operation he found Scars on legs and arms 
Which might be due to gumma He found also tibial nodes and a node on 
the nasal bone which might have been caused by syphilitic infection His 


cross-examination shows that plaintiff gave hım a different story from that 
given im court 
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Such was the case when the evidence for plamtıf was concluded— 
‘a bubo scar, scars on arms and legs possibly due to gumma, scars on 
body not due to gumma, and nodes on tibia and nasal bone 


SUBSEQUQENT JOINT EXAMINATION BY DRS DENHAM-WHITE, 
THOMAS AND CHATTERJEE 


Thereafter the plaintiff was examined in his own house by Drs Denham- 
White and Thomas on behalf of the defendants and Dr K K Chatterjee 
on behalf of the plaintiff Dr Chatterjee claimed to be the semiormost 
syphilologist practising ın Calcutta and claimed to be a specialist and an 
authority ın that subject He went to Dacca from Calcutta especially for 
this examination He assured the court that until he saw the plaintiff, he 
had no idea that any of the marks he was to examine were supposed to 
be of syphilitic ongin Yet he brought with him on the journey certain 
books on syphilis as well as general works on surgery 


DR K K CHATTERJEE’S NOTE 


The 14th of January, 1936, was the date appomted for the exammation 
Dr K K Chatterjee arrived at the plaintiff’s house half an hour before the 
defendants’ doctors, and took the opportunity of making a prelimmary 
¢xamination in their absence He made a note of his observations ım pencil, 
which, however, he did not show to the other two doctors ‘That note 1s in 
these words 


"Insurance 1905 


Sy 1906-7=28 years 
1 S, 1905 after msurance 


During 1909 
Poisoning May, 1909 
Dead 8-5-1909 


Pigmentation and depigmentation 
2 Scar—subcutaneous tertiary syphilides gumma—granulous, Arms, 
legs 
3 Hard nodes on tibia—tender 


tender on percussion, 
night pains on shin 
4 Nose—pereostitis—prolsferation of visceia 


Breathing , 
Snuffling 
Ars posonng 
Treatment 


10 and 12 yrs old 
High arched palate 
Sputum deviated 


5 Primary sore—present 
Diffuse psoriasis—rhagades 
7 Testicular sensation ” 
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as having a syphilitic origin, and Drs Bradley aud Mukherjee were not 
prepered to be definite on the subject It seems to me that the most that 
can be said 1s that plaintiff has a bony swelling on the nose, and five scars 
on arms and legs—all of which might have been caused by syphilis, but there 
3s nc certainty that they were so caused They may easily have some other 


ongo 

Dr K K Chatterjee may be an expert on syphilis, but ıt is clear that 
he was not telling the truth when he said that he had no reason to think 
that he was gomg to examme a person with marks of sypmls Dr K K 
Chatterjee was less than frank with the other doctors and with the court 
He went to find syphilis and interpreted almost everything he found as 
proof of syphils Whether he gave deliherately false evidence, or whether 
he was a bigoted enthusiast who found syphils im every unexplaimed mark 
on the human body, may be arguable, but there 1s material on record to 
justify the less charitable of these views 


Even if the nodes and ‘gumma’ scars are teally of syphilitic origm— 
which 1s doubtful—they are very trivial consequences of the disease 
Ramendra Narayan Roy was im a serious condition Plaintiff has stated 
definitely ın his evidence that after the rescue, he did not receive any treat- 
ment for syphilis 


Even Dr K K Chatterjee was constramed to say 


“Tf the ulcers of 1909, big ulcers on both arms and legs, are not treated 
or dressed or washed, I would give three months to him He would get 
septic and die Even if he ıs washed with water, but not antiseptic, 1t 
will make no difference If washed with antiseptics but no dressing or 
treatment, his chance of life would mcrease 5 per cent, roughly speaking If 
washed, but not with antiseptic and covered up with cloth and not surgical 
dressing, the chance would be Jess ” 


In short, the marks on plaintrff’s body do not prove conclusively that he 
ever had syphilis, and even if of syphilitic origin, cannot be reconciled 
with plamtiff’s syphilitic history as given by humself 


It may be added that if the evidence on the side of the plaintiff to 
the effect that Ramendra Narayan Roy had an operation for bubo, be 
accepted, it 1s sufficient to put the plamtıff ont of court It ıs of no avail 
to say that a layman might have mistaken this for a bubo a competent 
surgeon, such as Elahi Doctor, could not have made the mistake, nor could 
he have any reason for misleading tus patient 


The evidence regarding syphilis 1s almost conclusive, ın my option, to 
show that plaintiff 1s not Ramendra Narayan Roy 


OTHER MARKS 


There are a number of other marks on the person of the plaintiff, viz 
a broken tooth, f f 
an abscess mark on the head, 

a boil mark on the back, 


a scratch on the right arm (the tiger claw mark), and 
a mole on the penis í 


There ıs oral evidence to show that Ramendra Narayan Roy had all 
these marks The evidence comes from interested sources or from people 
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whose statements do not carry conviction Even the learned trial judge was 
not wholly satisfied with the evidence on these points, and thought that the 
only guarantee of its truth was the identity otherwise established I am not 
satisfied that any reliance can be placed on the evidence which seeks to 
show that Ramendra Narayan Roy also had all these marks 


VACCINATION MARKS 


The plamtiff has vaccination marks in a most unusual position, vz, the 
interior side of each upper arm Dr Arnold Caddy’s report shows that 
Ramendra Narayan Roy bad two vaccimation marks on each arm nothing 1s 
said in that report regarding any peculiarity in the location of the marks 
Drs Denham-White, K K Chatterjee and Thomas were able to find only 
three vaccination marks on plaintiff, two on one atm and one on the other 
When the marks were shown to us they were very faint, and a fourth mark 
was also shown to us which might possibly have been a vaccination mark 
Even if 1t was not such a mark, the possibility of a vaccmation mark dis- 
appearing cannot be ignored 


My conclusion on this pomt ıs that the vaccmation marks do not help 
one way or the other though it is rather surprising that the unusual location 
was not noted ın the medical report, 1f Ramendra Narayan Roy had marks 
im the same position as plaintiff has 


GAIT 


The learned trial judge has placed relance on the evidence of Mokshada 
Devi and Hiranmoy Biswas ın commg to the conclusion that the gait of 
plaintiff was the same as that of Ramendra I have discussed the evidence 
of these two witnesses above and shown why I consider them to be unreliable 
Moreover, unless there 1s something very striking about a man’s gait, 1t has 
no value as a mark of identification xf there was anything striking in 
Ramendra’s gait, the failure of other witnesses to notice it might be used 
against the plaintiff I see nothing m this pomt 


VOICE 


There is some conflicting evidence to show that the voice ıs the same, 
but the learned trial judge was content to say that there was no evidence of 
any difference No stress has been laid on this point by the learned counsel 
for the plaintiff m tis argument before us 


SIZE OF SHOES 


One other physical detail requires notice It was admitted by the 
defendants that Ramendra Narayan Roy had unusually small feet for his 
height and wore size six shoes The shoes of the plaintiff made by a 
Chinaman were measured by the Chinaman and pronounced to be size six 
We have seen the shoes Without expressing any opinion whether they 
are really size six or whether the Chinaman’s size sux 18 the same as size SIX 
of an English shop in Calcutta, ıt 1s sufficient to say that the shoes produced 
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before us do not seem to be small for a man of plaintiff’s height, and they 
are at least as big as size seven shoes worn by others 


I attach no smportance to this evidence regarding sizes it 1s not contended 
that shoes worn by Ramendra Narayan Roy were ever tmed on by plamtuff 
and found to fit 


SUMMARY OF RESULTS ON COMPARISON OF BODILY FEATURES 


The facts obtained from a comparison of the physical features of plaintiff 
and Ramendra Narayan Roy are these 


Complexion—fair in both men 


Cofour of har 


fair in both men 
and moustache 


Height—approximately the same 


Colour of eyes—brown im plamtiff, 

gtey or hazel in Ramendra 
Nose—admutted difference in shape 
Scaly feet—found ın both men 


Irregular sear over 
left ankle— 


Syphils—Ramendra Narayan Roy had tertiary syphilis in a severe 
form It 1s not certain that plaintiff has ever had syphilis 
if he has, he bears only insigmificant traces, impossible to 
reconcile with Ramendra’s syphihtic history 


The other details, on which the learned tnal judge has relied, are quite 
iiconclusive 


When it 1s realised that conspitators would not choose an impostor at 
random, but would look for a man of the right height and colouring, these 
particular details lose therr significance Irregular scars on the ankles of 
people who go about barefooted, cannot be uncommon Tf the fact that 
Ramendra Narayan Roy had such a scar was notorions, this scar on the 


plaintdt might have been caused after he was elect 
forward definitely as the Kumar selected and before he was put 


The only really striking comcidence therefor 
: e, 18 the scaly feet, and 
this 1s more than outweighed by the difference m the colour of the eyes and 


the extremely uncertain and trval mdi 
of the plaintif cations of svphilis on the person 


So far, therefore, am I from a 
: greemg with the learned trial judge m 
his view that a companson of physical features establishes so many pomts 


| found in both men 


the identity of the two mathematically certain, that I hold that the compati- 
ively that the two persons are not the same 


MENTAL IDENTITY 


We have next to examine the evidence by which it has been sought to 


establish that the mind of the plamtif is the mind of Ramendra Narayan 
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Roy If ıt could be shown that plamtiff had the same memory and the 
same mental equipment as Ramendra, this would be sufficient to establish 
the identity But one of the most extraordinary features of the case 1s that 
little attempt has been made to prove identity the plaintiff and bis advisers 
have rested content with criticising the attempts to prove Jack of identity 
and with arguing that such lack of identity has not been proved The 
defence sought to build up a definite picture of Ramendra Narayan Roy—a 
man who could read and write, but had no literary tastes and did not use 
a pen more than he could help, a man fond of all outdoor games, riding, 
polo, shooting, tenuis, football, etc , a man accustomed to meet Europeans and 
able to understand English to some extent, and even to speak the language 
a little 


The plaintiff’s party contended that Ramendra was uliterate except m 
so far as he could sign bis name in Bengali and could sign it in several ways 
m English, that though he was a keen horse-man, he never played polo, 
nor did he play such games as football and tennis They insisted that he 
was a man who knew no English whatever, and spent his days with servants 
and stable boys, shunning the society of educated men The definite facts 
they conceded are that he was accustomed to hold the reims in his right 
hand when riding or driving, and that he always drove at headlong pace, 
that he was fond of riding on an elephant and could mount by holding the 
animal’s ears and stepping on its trunk, that he was given to fornication, ` 
and that he had unattractive habits such as wiping the noses of small 
children and playmg practical jokes on people who dared not retaliate 


DEFENCE ATTITUDE IN CROSS-EXAMINATION OF PLAINTIFF 


The defence took up the attitude that ıt was useless to cross-examite 
plaintiff regarding many details of the past, particularly regarding what 
might be described as isolated incidents In the first place, twenty-five years 
or more must have elapsed between the incidents and the date of deposition, 
many incidents would naturally be forgotten, or remembered in a distorted 
fashion, xf the plamtiff was the genuine Kumar Secondly, the plamtiff had 
been living for twelve years in the atmosphere of the Bhowal family, 
surrounded by members of that family and jommg im their conversations 
If there was a conspiracy to put forward an impostor, the conspirators had 
had ample opportunity to teach plaintff a vast number of details about the 
past, and even apart from deliberate tuition, an impostor would pick up m 
that tıme a considerable knowledge of detail Moreover, if plaimtiff gave 
an account of a particular ncident, 1t would be difficult to prove that account 
wrong Unless there was written record of the mcidents, defendants would 
have to depend on oral evidence, which might easily be contradictory and 
unconvincing If there was a record, plaintiff’s advisers might reasonably 
have had access to it Practically the only subject ın which positive proof 
of error would be forthcoming 1s topography, and mustakes in this might 
Teasonably be explained by loss of memory ‘These are difficulties in the 
way of deciding, ın any case, whether a claimant is an impostor or not, in 
the present case, there 1s the added difficulty that plaintiff pleaded loss of 
memory 


The position ıs that in respect of the answer to any question, plaintiff's 
counsel can and did argue 


1 If the answer is right, this proves memory, 
2 If the answer ıs wrong, this proves that there has been no tuition; 
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"3 If the answer 1s “I don’t know”, this 1s explained by the loss of 
memory 
On the other hand, defendants’ counsel can and did argue 
{ If the answer 1s right, this shows tution or acquired knowledge, 
2 If the answer is wrong, this proves 1mposture, 


3 If the answer 1s “I don’t know”, this 1s proof either of imposture or 
forgetfulness 


Whether the learned counsel for defence was nght or wrong in the 
attitude he adopted 1s of little consequence now It may be that he missed 
opportunities of proving that plamtiff was an umpostor we are not entitled 
to assume that plaintiff would have given (f further cross-examined) additional 
proof of his identity Plaimtiff must convince the court of his identity from 
the evidence on record, not from the evidence which he might have given 
Similarly, the defence must rest content with the results obtained by cross- 
examination, and not ask the court to assume anything in respect of 
questions not asked 


As an indication, however, of the difficulty in dealing with this part 
of the case, two statements im the evidence given by the plaimtuff may be 
considered In the cross-exammation the following questions and answers 
occur 
"Q —Who were Commissioners or Collectors during 1309 to 1316? k 
A —Rankın Saheb was Collector once and subsequently became Com- 

missioner 
This was before 1316—how long before I can’t say 


Mr Hart was Collector for a time during 1309 to 1316, who else 
I can’t say 


Q—Mr Hart was Collector before you left for Darjeeling? 
A—I don’t remember 


Q —Can you name any big Sahib before you left for Darjeeling ? 
A—Mr Garth, Manager of Nawab Estate 


Q —He was Manager in 1316? 
A —Can’t say” 


The answer regarding Rankin 18 correct im part he 
period named, but was Commissioner during te Rages pera pe tie 
from Dacca Hart was Collector for some years after 1909 and before 1920 
He was not Collector of the district before the disappearance of Ramendra 
Narayan Roy in 1909, nor after the arrival of the plaintiff m 1920 or 1921 
Mr Garth was Manager of the Estate of the Nawab of Dacca 


aa R, he must have heard Hart’s name as Collector of Dacca, and if 

au A k genune Kumer, have wrongly umagined that Hart was Collector 

poe reve = aight or, 1£ he 1s an umpostor, have deliberately 
emory ne does not possess and h 

neither case can it be genuine eno? ave made a mustake In 
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The correct answers regarding Rankin and Garth may have the same 
origin There 1s no more reason to regard them as genuine memory than 
to regard the incorrect answer about Hart as memory 


The learned trial judge has accepted the correct answer about Garth as 
evidence of genuine memory, and has ignored the mecorrect evidence about 
Hart and Rankin 


DIFFERENTIAL TREATMENT OF ORAL EVIDENCE ON EITHER SIDE 


In dealing with the oral evidence on both sides, by which ıt was sought 
to prove what were the usual characteristics and pecuharities of Ramendra 
Narayan Roy, the learned trial judge has referred again and again to the 
following question put by counsel for the defendants to plaintiff’s witness, 
Satyadhenu Ghosal, wz 


“O That 1s, you found him to be a well educated, well polished young 
Bengalee aristocrat ?’’, and from the fact that ıt was subsequently conceded 
that Ramendra Narayan Roy was by no meats well educated, has drawn 
the conclusion that the evidence of the defence witnesses ın these matters 
1s not worthy of serious consideration In other words, because counsel for 
the defendants in putting a question in cross-examunation, put his case too 
high, the witnesses who deposed for the defendants on that part of the case 
must be held to be discredited 


At the same time, the learned judge noticed evidence given by the 
plaintiff's witnesses to prove that Ramendra Narayan Roy could not even 
count, and held that that evidence could not be true In spite of that finding, 
however, the learned judge did not consider that the plaintiff’s witnesses 
were ın any way to be discredited In my opimion, the evidence given by 
plaimtiff’s witnesses regarding Ramendra Narayan Roy’s inability to count 
1s obviously false evidence, and ıt shews that witnesses could be and were 
induced to give deliberately false evidence in order to establish the identity 
of plaintiff with Ramendra Narayan Roy ‘This fact must be taken mto 
consideration in weighing the evidence given on the side of the plaintiff, and 
it is not sufficient to dismiss all the defence evidence on the pomt as 
perjured and prejudiced on account of their counsel’s question to S D 
Ghosal, and at the same time to accept the evidence of the plaintiff’s 
Witnesses as above suspicion m spite of the fact that tutored and peryured 
evidence has obviously been given by some of them 


EVIDENCE OF IDENTITY AS GIVEN BY PLAINTIFF HIMSELF 


In examimmg the evidence which has been offered to establish the 
mental identity of the plaintiff with Ramendra Narayan Roy, ist 1s convenient 
to consider separately the evidence of identity obtamed from the plamtff 
himself and the evidence obtamed from other witnesses The exammation- 
m-chief of the plaintiff does ndt furmsh any material from which an inference 
of mental identity can be drawn He gave in his examumation-in-chief some 
details regarding the Bhowal family and the relationship between the various 
members, he gave certain details regarding the topography of Jaidebpur, 
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and some regarding the clilhdood of Ramendra Narayan Roy, he mentioned 
certain incidents in the history of the famuly, such as the appointment of Meyer 
as Manager and the attempt to put the estate under the Court of Wards 
during the lifetime of Ram Bilasmam, and also the circumstances leading 
to the dismissal of Kalı Prosanna Ghose from the post of Manager But afl 
this knowledge could easily have been acquired during the years since 1921 
when he was living with Jyolirmoyee Devi as her brother 


In addition to the above details, he deposed to the identity ot certain 
persons ın a number of photographs, and to the existence of certain marks on 
the person of the defendant Bibhabati Devi It ıs obvious that he could 
easily have learned since 1921 who were the persons in photographs in 
possession of Jyotirmoyee Devi, and the very fact that on the occasion of 
the stadh ceremony of Satyabhama Devi, there was such an unusual departure 
from custom as the taking of a photograph of the ceremony, might suggest 
that photographs were obtained for the deliberate purpose of teaching the 
plaintiff 


With regard to the marks said to have existed on the person of Ramendra 
Narayan Roy, the plaimtiff has in fact merely described all the marks on 
his own person and ascribed them to Ramendra Narayan Roy ‘The evidence 
offered to prove the existence of these marks on Ramendra has already 
been examined 


The plaintiff mentioned one mark on the person of Bibhabati, the 
existence of which was demed by the defendant ‘The plamtiff also men- 
tioned an alleged pecuharity in the size of the toes of Bibhabati’s feet If this 
peculiarity does indeed exist, ıt was more hkely to be observed and noted 
by Jyotirmoyee Devi than by her brother Ramendra, and the knowledge of 
this peculiarity might easily have been obtamed from the sister 


The plamtıff also deposed to three conversations with one Jatin Mukherjee 
m which he described past incidents cotrectly The same incidents had 
previously been described by Jitendra Behar Mukherjee It ıs at least 
worthy of note that the plamtiff did not describe any incidents of the past, 
regarding his knowledge of which later witnesses deposed 


The plaintiff gave his own description of the events at Darjeeling and 


his alleged wanderings with Sannyasis This evidence has already been 
discussed 


For the rest the plamtıff’s examunation-in-chief deals with events subse- 
quent to his appearance in Dacca in the year 1921 


It ıs clear, therefore, that his examination-in-chief furmshes no maternal 
to justify the inference that he 1s mentally the same as Ramendra Narayan 


im-chief 1s knowledge such as could easily have been acquired during the 
years which elapsed between 1921 and the examination of the plaintiff on 


CRITICISM OF PLAINTIFE’S CROSS-EXAMINATION 


\ , 
The cross-examination has been adversely criticised both by the learned 
counsel for the plaintiff and by the learned tral judge It has been described 
as Cross-examination designed to defeat the true Ramendra and not to expose 


dh'impostor, and as an examimation directed to prove ignorance of words 
merely, and not of things 
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The learned counsel for the plaintiff has gone the length of asking us 
to hold that the defendant’s counsel should have asked plaintiff questions 
regarding incidents of the past, and the topography of the Bhowal estate, 
and the suggestion has been made that if these questions had been asked, 
the plaintiff could have given the correct answers The learned tral judge 
seems to have been inclined to accept this suggestion In my opinion, it is not 
open to us to assume what the answers would have been to questions which 
were not asked, nor to assume that such answers would be either nght or 
wrong It may be that the defence counsel lost an opportunity of disproving 
plaintiff's identity it may be that further questions from him would have 
evoked the correct answers from the plaintiff But the burden of proving 
identity} was on the plaimtiff, and the failure of the defence counsel to prove 
want of identity (if mdeed there was such failure) was not sufficient to 
establish plaintiff’s claim Whatever the real or supposed defects in the 
cross-examination, the evidence must be examimed solely with the object of 
determiming how far ıt establishes the plaimtiff’s identit; The court cannot 
‘speculate regarding the effect of evidence which was not given 


In his cross-examination of the plamtff, the learned counsel for the 
defendants endeavoured to show that the plaintiff was ignorant of games, such 
as polo, football and biliards, with which Ramendra Narayan Roy was 
famihar, that plamtıff was ignorant of ordinary Bengali terms with which 
every Bengalee bhadralogue ıs acquainted, and was unable to pronounce properly 
a number of test words ın Bengali, that plamtf was ignorant of English 
terms and English articles with which Ramendra Narayan was familiar, that 
plaintiff did not know people whom Ramendra Narayan must have known, 
and that plaintiff’s total ignorance of handwriting was such as to shew that 
he could not be Ramendra Narayan Roy 


~ 


IGNORANCE OF ENGLISH 


The evidence regarding Ramendra Narayan Roy’s knowledge of Enghsh 
18 not very satisfactory J T Rankin, who ıs probably the most reliable 
defence witness on this point, stated that his recollection was perfectly clear 
that he talked to Ramendra Narayan Roy in English and that the latter 
answered his questions or remarks in English, but he made it clear that 
Ramendra was not able to keep up a sustamed conversation, and his evidence 
Suggests that Ramendra did little but give monosyllabic replies to Rankin’s 
remarks I can see no reason for holding that Ramendra was ever fluent in 
English The evidence on plamtiff’s side ıs that Ramendra Narayan Roy 
Was utterly ignorant of Enghsh, but this seems to me unlikely to be the 
Case in view of the facts that an English Manager (Meyer) and an Enghsh 
tutor (Wharton) were undoubtedly employed at Jaidebpur dunng bis youth, 
and that most Bengalee bhadralognes are acquaitited with a large number of 
Enghsh words 


But since Ramendra Narayan Roy’s knowledge of English was undoubtedly 
very limnted, the fact that plaintiff has practically) no knowledge of Enghsh 
does not disprove the identity Anybod; with a very hmited knowledge of 
a foreign language may easily forget all he had exer learned of ıt, 1f deprived 
of all opportunity of hearing or reading that language for a period of twelve 
vears In my opinion, the plaintiff’s ignorance of English ıs not more than 
might be expected of Ramendra Narayan Ror, if the latter had wandered 
with sannvasis for a dozen years 
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IGNORANCE OF ENGLISH ARTICLES OF CLOTHING 


Similarly, the plamtiff’s ignorance of English articles of clothing 1s not 
mmconsistent with the truth of bis claim It 1s nobody’s case that Ramendra 
Narayan Roy habitually wore English dress f he wore it at all, ıt must 
have been on comparatively rare occasions, and he might easily forget the 
English names for such articles as braces, frock-coat, etc, after discontinuing 
the use of them for twelve years . 

The only significant detal of this evidence 1s the evidence regarding 
dinner clothes worn by Ramendra and his elder brother when dining with 
Europeans 

In cross-examination, plaintiff made ıt quite clear that he had no 
recollection of English dinner clothes ‘Thus he deposed 


“I never dined with Sahebs My elder brother did” 
“I did not see my elder brothers’ dress when he dined with Sahebs ” 


“The elder brother took his meals ın the “Guest House’? when he 
dined with Sahebs ” 


“I did not see hım go dressed from his room to the “Guest House’. 
If I saw him dressed when going to dine with Sahebs, I have forgotten 
1t I can’t say what sort of dress ıt was 


Q —What colour, blue, red or green or any other colour? 


A —I don’t remember ” 


There was no ambiguity in this evidence, and ıt was perfectly clear 
that plaintiff was disclaimmg all knowledge of Enghsh dinner clothes, and 
im effect, asserting that he had never seen them Such igtorance 1s not m 
itself unnatural, even if plamtif had ım fact seen English dinner clothes or 
even worn them in his youth 


EVIDENCE OF COACHING DURING PLAINTIFF'S DEPOSITION 


But the plamtiff’s advisers were not content to leave the matter there 
In re-examsnation, five days after the above evidence had been given, they 
produced in court certam garments and asked plaintiff when such garments 
were worn To this question he replied, “When Sahebs take their khanas” 


I find xt difficult to resist the conclusion that between th 
t u the 16th and the 
Zist of December, 1933, plaintiff had recewed further tuition This view 


18 confirmed by several other similar incidents w 
examination hich occurred during lus 


In Bengal, 1t 1s quite usual to refer to the Bengali alphab 
t 
and to the English alphabet as A B C D The = made oe ; h tee 


illiterate, that he could never read and write 
Properly, that he learned the 
alphabets only, and apart from Signing his own name, was unable to write 


In examination-in-chief on the 11th December, 19 
33, plamtuff d 
“I had a tutor Dwank He came when I was 7 or 8 He tebe mie a q 
the Bengal letters and A, B, C, D—these 4 letters ” S 


Three days later, an attempt was made to 
get hım to explam away this 
answer, though its absurdity must have been obvious at the ae the aan 
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was given On the 15th of December, 1933, at the beginning of the cross- 
examination, plamtiff was asked whether he knew the Bengali months and 
answered (according to the record), “I do not” 


Four days later, learned counsel for plaintiff raised the question whether 
the answer had been correctly recorded The learned trial judge’s own 
recollection was that the answer was an ‘‘odd’ one, but he thought that 
there was a possibility that he had not heard the answer correctly On 
putting the question again, a correct answer was given 


The impression left on my mind by these incidents 1s that plaintiff was 
coached even during these days when he was deposing in the witness box 


BENGALI SPEECH 


The learned counsel for the defendants has contended that plaintiff 1s 
not a Bengalee and that this fact 1s revealed by his speech ım the witness box 


There 1s a great volume of evidence on record, on the one side, to shew 
that plaintiff spoke fluent Bengali of the Bhowal dialect almost from the 
moment of his declaration of identity ın May, 1921 and on the other, to 
shew that plaintiff was unable to speak correct Bengali for years after his 
appearance on the Buckland Bund at Dacca 


There 1s practically no documentary evidence on the point 


In the general diary maintained at Jaidebpur Police Station, there appears 
an entry under date 19-6-21, 40 pm 


“No 210—Miscellaneous information Storm and wind blew in great 

fury last might People 1n batches are coming and seeing the 

sannyasi and declaring him as the second Kumar of Bhowal and the 

sannyasi (ascetic) 1s speaking with the people in Bengali language 
» 


The person who made this report to the police officer ıs unknown, and the 
report is, therefore, no evidence on the question whether the plaintiff was in 
fact speaking Bengali at that time On the other hand, the fact that such 
an entry should have been made indicates that doubt as to his ability to 
speak Bengali existed even then 


The materials furnished by the plamtiff’s own deposition are that even 
in December, 1933, after residing in a Bengalee family for more than 12 years, 
plaintiff was still speaking with a marked foreign (Hindi) accent, that the 
grammatical construction of his Bengali sentences was sometimes Hind: and not 
Bengali, and that he was unable to pronounce properly the Bengali names 
of his own boyhood acquamtances 


HINDI ACCENT 


That he spoke with a marked Hindi accent was admitted by a host of 
witnesses examined on behalf of the plaintiff, was found as a fact by the 
judge, and has not been questioned by the learned counsel for the plamtuff. 


WRONG GRAMMAR 


_ AS regards the grammatical construction of his sentences, when asked 
mM examinaton-in-chief whether it was true that he did not know Bengali, 
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plamtif rephed, ‘ated alae—aen aif’ (age janta, ekhan jani) wlae1s a Hinds 
mflexion, not a Bengali one This imstance was so noticeable that the learned 
counsel tred to suggest to the witness an explanation, for the record 
continues thus 


QO —VYou understand ofpeta (antam) ? 
A — do 


Q —Why do you experience difficulty in pronouncing the letter “q” (ma) 
as a suffix? 


(Objected to as the witness does not drop 4 (m) at the end of words and 
also as the question assumes a difficulty not mentioned by the witness 
Disallowed) Subsequently ın cross-exammmation, st was made perfectly clear 
that plamtiff could pronounce the firal q (m) without difficulty The same 
grammatical error occurs again in his cross-examuination 


MISPRONUNCIATION OF BENGALI NAMES 


As regards plamtiff’s muspronunciation of the names of his boyhood 
acquaimtances, he pronounced the Bengal name Annada as Anda, the Bengali 
name Ambica as Ambaka, and the Bengali name Byomkesh as Byon Kesar 


The type of Englishman who spends a short time in France and thereafter 
mtroduces French words in his conversation at every opportunity, and the 
type of Bengalee gentleman who goes to Europe and demies all knowledge 
of ins mother tongue on lis return, are not unfamiliar But the plaimtft 
is not to be classed with ether of the above From the very begmming 
doubts have been cast on his ability to speak Bengal, and I cannot 1magime 
that he would contimne to cultivate Hindi accent which might serve to defeat 
his clam It may be safely assumed that plaintiff has not made any parti- 
cular attempt to retan his Hindi accent out of motives of vanity. In the 
circumstances, his mispronunciation of Bengah names familiar to him from 
childhood, seems to me difficult to explain. Is it reasonable to suppose that 
an Englishman who went to Germany at the age of 25 and returned home 
after 12 years ın that country, would continue throughout his Ife to pronounce 
Willam as Wilhelm? The pecuharities in the plaintiff's language i court 


an 1933 confirm the opimion expressed by defence witness K C Chunder, 
who deposed as follows 


“I had the conversation with the sannyasi m Bengali 


Q —What sort of Bengal did the sannyasi speak? 


4 —It 1s not possible for me to say anything about the exact words 
either of questions or answers, but my definite general impression 
1s that the sannyasi spoke mixed Hindustham and Bengali, and 
the Bengali appeared to me to be that of an up-country man ” 


“The interview lasted over half an hour 


Q —What impression did the interview leave in your mind? 


A —It appeared to me more like a publicity stunt, and I was glad to 
come away 
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Q—Can you remember anything about the grammar and the mflexon 
of the sannyasi’s Bengali? 


A—It appeared to me that the grammar was all wrong, and the 
z ınflexıon terminals and verbs were also wrong 


* 4 + * * 


` 


He appeared to me from his mode of speaking, his accents, his 
mistakes ın grammar, etc, I have spoken of before, as an up- 
country man ” 


K C Chunder had the imterview to which the above deposition relates, in 
the year 1924, three years after the plaintiff’s assertion of his clam K C 
Chunder was an independent gentleman of position he was serving at 
the time ın Manikgan; Sub-division of Dacca District and was, therefore, 
not wholly unfamiliar with the Dacca dialect It does not seem to me to 
be possible for him to have confused an up-country man’s attempts at 
speaking Bengal, with the Bhowal dialect of a Bengalee 


PRONUNCIATION OF NUMERALS 


The attempts of the learned counsel for the defence to make plamtiff 
prononnce test words in Bengal: led to strange 1esults The learned counsel 
took the view that the Bengali numbers are shibboleths which betray the 
up-country man even when the latter ıs very fluent ın Bengali accordingly 
he tried to make the plaintiff pronounce the numbers, but the plamtiff flatly 
refused to do so, not once but several times The evidence reads 


“O —Can you count up to 100 ın Bengali? 
A —I cannot I do not keep a shop 


Q—How far can you count? 
A —I cannot count 
Q—Can you count from 60 to 70? 


A —I cannot : 


Q —From 10 to 20? 
A —No 3 
Then he was asked to count m Hindi from 60 to 70, or from 10 to 20 


The question was put ‘You do not know the Hindi numbers between 10 
and 20”, and to this he answered, “I do not” 


Later on the same day the followmg evidence was given 


“O —Count 70 to 80 in Hindi? 
A—I can’t 


Q—From 80 to 90? 
A —I can’t 
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Q—Supposing I do st—aatit (81)? 
A—~I understand 


Q —frath (82)? 
A—vYes I understand 


Q~—You repeat it? 
A ~I can’t 


Q—You are afraid that you would be caught? 
A —No 


I can’t count from 80 to 90 m Hind: I can’t count in Bengal: 
from 80 io 90 I may have forgotten ıt May be I forgot ıt for 
my illness I can’t count from 1 to 10 m Hind: may 
be I have forgotten ” 


On a later date, he was asked to count from 60 to 70 in Hinds and rephed 
that he could not When the plamtit was bemg exammed in chief,he talked 
of 14 or 15 elephants, 15 or 16 pairs of peacocks and 40 or 50 horses, etc, 
shewing that he was famihar with the numbers and understood ther meanmg 
It 1s perfectly clear that his statement that he could not count, even from 
Í to 10, ıs untrue, and that he was avoiding the pronunciation of the numerals. 


SUPPOSED INABILITY TO COUNT 


The learned trial judge also took the view that plamtiff could not possibly 
be unable to count, but he dechned to draw any inference from plaimtiff’s 
refusal to pronounce the numbers It has been suggested on behalf of the 
plaintiff that he was not mdeed unable to count, but that he was so enraged at 
the taunts and jeers to which he was subjected ım cross-examination that he lost 
bis temper and dened ability to count This explanation 1s most unconvincing 
Jf there were any substance ın 1t, we should find that plamtsf in his temper 
refused to answer other questions in a hike manner But that ıs not so 
Moreover, even if the explanation seemed acceptable, ıt would then be necessary 
for plamtıff’s counsel to explain away the considerable body of evidence given 
by witnesses of the plamtff, to corroborate the statement that he could not 
count Witnesses went to absurd lengths in their attempts to support the 
plaintiff's description of himself ‘Thus— 


Hemendra Kishore Achavjee Chowdhury deposed ın examination-n-chief 
“A —Could he count? 
A —Never tested him! 


Q —Your impression ? 


A —I can’t'say—but perhaps he could count 2, 3, 5, but whether he 
could go beyond I had no occasion to know 
My umpression is that he conid not much, and that he could 
not possibly count up to 100 as he was absolutely uneducated 
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Q —Is ıt your impression that he could count from 6 to 10? 
A—I doubt if he could ” 


Another witness Rasik Chandra Roy Mahasay deposed also ın examination 
in chief thus 


“Q—Can you give any illustration of his ability to count? 
A —He could count up to 9 or 10 s 


Q —Give an illustration ? 


A—When Rai Bahadur Joges Mitra was Manager, an incident took 
place which I remember ‘The second Kumar happened to be in 
charge as others were away He was gomg towards Khajanchw 
Khana, and I was walkmg bebmd him As he entered the 
Khajanciu Khana, I felt a little fear and curiosity He said to the 


Khajanch, Sil q7 F4, at that tme there happened to be a bag 
of money The Khajanclu terrified, said, “It 1s your money all of 
it, take ıt away” ‘The second Kumar poured the contents of the 
bag upon the faras of the Khayanclukhana Then the second 
Kumar thought something and said, ‘Give me the Rs 40 for 
which my mother has left an order’? Then he started counting 
one, two, three up to ten, and then could not do ıt further, but 
asked the Khajancl to count it for him” 


Ashutosh Gangul: ın cross-examination said i 


“The second Kumar could read the value of cards—such as 2, 3, 14 

- and 20, 20 bemg the value of the jack of trumps and 14 bemg 
the value of the nme trumps Forty-seven ıs the score for 

ordinary game The second Kumar I did not see compute this 

He could not calculate up to 47 We would reckon the value of 

the tricks for him He did not say he could not count, but his 

partner counted it He could not count up to 47 He could not 


count up to 20, but knew the word ff (20) as the value of the 
jack of trumps I did not see him count 7 plus 7 as 14 


Q —Had he the capacity to know that 7 plus 7 ıs 14, or 10 plus 4 
make 14? 


A —He knew the word œm (14), but not this 5 points on a card he 
would call ffs (5), but probably he had no idea of the units 
making up 5” 


Satinath Bandopadhyaya, who knew Ramendra Narayan Roy very well 
indeed, was asked 


“Q—Did he know ‘one’, ‘two’ or ‘three’? 
A —I had no occasion to test I do not know ” 
It 1s clear from this and similar evidence that the plaintiff’s advisers 
understood the plaintiff’s evidence as meaning that he was quite unable to 


count, and it 1s equally clear that they thereupon persuaded a number of 
witnesses to give dehberately false evidence to shew that Ramendra Narayan 
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Roy was similarly mcompetent The remarkable thing 1s that some of the 
witnesses who gave this obviously perjured evidence were persons of position 


and standing in society 


IGNORANCE OF GAMES AND SPORTS 


With regard to the evidence shewing plaintiff’s ignorance of games and 
of the pursnits in which Ramendra Narayan Roy ıs known to have imdulged, 
it seems to me that 1t is not shewn that Ramendra was particularly interested 
in football, cricket or tenmis He may have watched these games being played, 
but there 1s no convincing evidence to shew that he took such an interest in 
them that he would remember the technical terms and the details of the 


games after the lapse of 24 years 


The plaintif’s complete ignorance of polo, racing, billiards and shooting 1s 
difficult to explain The plaintiff’s witnesses have for the most part demed 
that Ramendra Narayan Roy played polo more than a few umes In view of 
the evidence regarding counting to which reference has been made above, I 
find ıt difficult to attach much value to such demals made after the plaintiff’s 
deposition had been recorded and the necessity had been recognised of making 
a picture of Ramendra to fit that deposition 


POLO 


Tt ıs an admitted fact that Ramendra Narayan Roy was a keen horseman 
In the confidential report made to the Insurance Company in 1905, occur this’ 
question and answer 


“Q —Are your habits active or sedentary ? 
A —Active, ride, shoot ” 


It 1s admitted that there were polo pomes belonging to the estate and that 


a eo of the three brothers, że, Rabindra Narayan Roy, played polo 


J T Rankin deposed as follows 


“I played polo when I was at Dacca Apart from the town, I played ıt 

at Jaidebpur and at Narayangany The second and third Kumars 
played polo I haye played with them I played with them at 
Jaidebpur and at Dacca I saw them play 3 or 4 years after my 
arrival at Dacca, and I saw them play for 3 or 4 years Of the 
second Kumar and the third Kumar, the second Kumar was the better 
player I gave them tips as regards this play—taught them ” 


This evidence finds confirmation in the e 
vidence of one of the 
witnesses who deposed before plaintiff was examined Radhika Mohan 
Goswamı stated that the second Kumar and Mr Wharton would play polo 
and that witness had seen them doing so constantly 


This version is also a Probable one ‘The Kumars ot 
and could afford to play polo They were the Saas sige gle aged 
important estates ım the province, and the local officials would be certain to 
try and induce them to jom in such a game The two younger Kumars 
Ramendra and Rabindra were keer horsemen, and therefore, likely to take up 


Í 
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siai a game Further confirmation of the fact that they did so 1s found in 
the Racing Calendar of 1904 which contains this entry— 


ui 
“POLO SCURRY = 


Rs 200 to the winner, Rs 50 to the second, and Rs 25 to the third 
Handicap for polo pomes 14-1 and under, playmg in the 
Dacca Tournament 3 furlongs (Rs 190) 


ZOE (Mr C H Holder) b aust m 14-1 (11-7) Ram Shaw i 
PHOEBE (Kumar Ramendra N Roy) br aust' m 14-1 (11-7) 
Mr E Holder 2 


' RANI (Kumar Ramendra N Roy) ck aust m 140 (10-10) Piper 3 


Also ran Cock’s Comb (Mr Rankin) gr aust g 140 (11-2) 
Lansdowne, Nedshmi (Mr Rankin) gr a g 13-21% (10-7) 
Johnston, Harlequin (Kumar Rabindra N' Roy) gr aust g 
14-1 (10-8) White 


Won by a length, two lengths between second and third 
Time 42 secs ” 


From this evidence I am convinced that Ramendra ‘Narayan Roy was 
accustomed to play polo at Dacca and at Jaidebpur and knew something about 
the game It is not unreasonable to suppose that during thé years that elapsed 
between his supposed death and the exammation of the plaintiff in the witness 
box, he would forget the lesser details of the game, the English terms and 
rules regarding fouls and crossing But ıt 1s difficult to believe that ms mind 
would become a perfect blank on the subject 


His evidence about polo 1s as follows . ' 


r 


“I do not remember ıf ın polo play there 1s a goal keeper There may 
be ın it ‘half-back’ I do not remember fın. this play there 1s 
anything called ‘right wing’ or a thing like ‘centre forward’ 


Q —How long does a polo match last? po 


A —lI or 2 hours, or 13 hours About 3 hours I can’t swear—I don’t 
s remember vue i : 


> 1 t 


Q —How high a horse is ndden ın polo? 
A —I never measured 


Q —How ıs a horse measured? 
A—As other things are measured ” 
“In polo, there are two players on each side The plav lasts for 
an hour and a half I was not a member of Dacca Polo Club 


Q —Can you say what 1s fonl in polo? 
A —I do not remember. ~- ' 


Q —Do you know what 1s meant by cross wa]? 
A —I don’t know 
44 
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, Q—What is the name of the bat with which the ball ıs hit ın polo? 
A—By a lath 


Q —Its English name? 
A—I don’t know ” 


= “I don’t know what is meant by polo-buniards (banian) Nor 
what 1s meant by ‘nearside back hand’, nor what is meant by 
‘Offside back hand’ Nor what 1s meant by ‘chukker’ I do not 
know how many half times occur 1m polo-match 


Q —Conld it be that it 1s for 734 minutes at a stretch? 


A—I don’t remember I don’t know if 73⁄4 mutes 1s called the 
chukker ” 


“Mr Meyer played polo and knew all that sort of thing I 
did not play ” 


Later, he stated, “we played a httle” His ignorance of English terms does 
not seem to me unreasonable, but his ignorance of the very elements of the 
game ıs difficult to understand. The importance of the polo-playing lies in 
the fact that plaintiff, by his own account, always holds the rems in his 
tight hand, and his account has been confirmed by many witnesses 
Accordingly the witnesses examined on behalf of the plaimtiff have attempted 
to prove that Ramendra Narayan Roy also held the reims ın ins right hand 
whenever he rode or drove, But it 1s obvious that he could not have done 
so when playing polo Plamtıff was obviously ignorant of the fact that rems 
must be held in the left hand when playing polo, and such ignorance 1s difficult 
to explain Stranger still ıs plaintiff's apparent ignorance of the fact that 
people usually hold rems ın the left hand im preference to the right One 
would expect that a man, who was accustomed to nding and driving and 
accustomed to meet other people riding and driving, would be aware of such 
a fact, even 1f he held the rems in his right hand But plaintiff gave the 
following story in his examination in chief 


< “From Jyotirmoyee’s house I went to the railway station in Budhu’s 
tum tum which I drove I drove it myself I drove it without any 
difficulty Budhu first held the rem I said, ‘That 1s not correct Hold 
it like this’ (shows the grip of the tight hand) I used to hold the 
rems in my tight hand I drove to the Jaidebpur station” 


I attach no importance to the plamtiff’s ignorance of English terms for 
the colour of horses, or of the different kinds of bits, but tus ignorance of 
vernacular terms such as kaya: (snaffle), dahana (bit) and numdah 18 not easy 
to understand, if he was a keen horseman 


HORSE-RACING 


The plamtff was cross-examined about horse-racing His evidence on 
this point reads 


“I might have seen a race I did not see any I know ‘jockey’ the 
man who rides a horse in a run I never went to a race 1 never 
saw a jockey In our house there was a jockey who was a 


Manipur1 There were two such jockeys ‘They used to take the 
horses round * * * ¢ 
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I heard of the races ın Calcutta I might have gone to them 
once or twice ‘Viceroy’s Cup’ is a run that takes place every 
year I do not remember the name of any horse that won 
Viceroy’s Cup before 1316 


Q—Can you name any horse that won the Cup? 
A —My horse or any body else’s? 


Q—Your own, to begin with 
A —I myself won the Viceroy’s Cup 


Q —In what year? 

A—I can’t say I myself rode the horse that won the race, ‘but I 
can’t say whether 1t was Viceroy’s Cup 

Q —Wherte was this race? 

A—At Tollygunge 

I do not know what the Tollygunge races are called I do not 

know what 1s meant by steeplechase ‘The race I won might have 
been a hurdle race I don’t remember the name of the Cup I 
got the Cup, not any money along with ıt 

Q —Shew the size of the Cup? 

A —I do not remember the size 


My saq (weight) (handicap) was what was found To 
give the horses an equal chance, the horses are weighted I 
don’t remember how the handicapping 1s done 


Q —How and where are the weights put? 

A—Don’t know I can’t say 

Q —In a race, xf a rider ıs put 8 and another 7-12, can you say what 
that signifies ? 

A—No, I can’t say, 


Q—May be 8 maunds? 
A —No 


Q—Then what? 
4 —I don’t know 
A ‘stone’ means Aiga, Pound is a measure like a seer and 
the like i 
In noting weights of jockeys, stones and pounds are used I 


had never been to the races, except the Tollygunge race, I 
mentioned I may have, but I don’t remember ” 


The witness was re-examined on the subject of racing and deposed .— 


“Q—You said to Mr Chaudhuri that you won the Viceroy’s Cup 
Then you could not say whether ıt was the Viceroy’s Cup, but it 
was at Tollygunge, and then you said, you could not say what was 
the size of the Cup or whether there was money along with ıt 
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Will you tell the court what you can recollect about it? (Objected! 
, to Allowed) : 


A ~I remember I got a hunter in a Tollygunge Race—a thing hike a 
whip made of leather with a deer horn handle and a silver band 


—the handle—a bite (whip) ın front of the thing n 


To corroborate the statement ın re-exammation, Jitendra Chandra 
Mukhopadhyay was subsequently examıned, and deposed 


“The second Kumar got a ‘hunter’ ın a race The ‘hunter’ was one with 
an axe shaped handle, 1t was a cane with its head like an axe At the other end 
was a ‘lash’ Near the handle was a band—metallic band Something was 
written on the band I do not remember what, except that it contamed the 
words “Jorhat Race’ or something” 

And ın cross-examination, the same witness said 


“When the second Kumar got the ‘hunter’ I don’t know But I saw 
1t m his room I knew for what he got it I don’t remember in what 
year he got ıt I was 14 or 15 or 16 when I saw it” 


The Racıng Calendar referred to above shews that horses belonging to 
Ramendra Narayan Roy were raced at Dacca ; and one of the defence witnesses 
has mentioned in his deposition the fact that he met Ramendra at the races at 
Calcutta This is all the material evidence on the subject The positive 
evidence is not sufficient to shew that Ramendra Narayan Ray was a keen 
Tace-goer, and if the plaintiff had merely pleaded ignorance of racmg, there 
would have been no justification for drawing any inference adverse to his claim 
from that evidence But the evidence he chose to give was that of a man 
entirely ignorant of racing, pretending to a knowledge he did not possess and 
making foolish guesses in answer to the questions asked The evidence was 
essentially false evidence The statement subsequently made by hım m 
re-examination appears to me to be the result of further tuition 


BILLIARDS 


The plaint:ff was questioned concerning his knowledge of billiards It was an 
admitted fact that there was a biljard table in the famuly mansion at Jaidebpur 
and that a well known bilhards professional was brought to Jaidebpur to teach 
the Kumars That professional was examined as a witness by the defence, 


plaintiff who gave evidence contradictory to his evidence, have been completely 
discredited on other grounds Ramphal Shaw made it clear that Ranendra 
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technical terms such as “cue”, and ‘‘mis’-m-balk”, and “redloser”. But the 
following evidence given by hım seems inconsistent with any previous 
acquaintance with the game 


He deposed — 


“Q —You know a ‘cue’? 
A —What 15s it? ta 


Q —Have you heard ‘muiss-in-baulk’? 


A —I don’t know 


Bilhard balls are made of wood or rubber-—I don’t know 
as I never played i 


There was a billard table ın the Rajbarı I saw the play 
going on ” 


I find ıt difficult to believe that any one who has ever seriously played 
, billiards could say that he did not know whether the balls were made of wood 
or rubber 


SHOOTING 


One of the pursuits of which Ramendia Narayan Roy was admittedly 
fond was shooting In the Insurance report to which reference has already 
‘been made, shooting 1s mentioned as one of his occupations 'The fact that 
he spent much of his time in shikar has been admitted by both parties The 
plamtiff in hig exammation-in-chief in describing the daily routine of Ramendra 
Narayan Roy said, “After that (+e , the midday meal) I would go out on shikar 
‘or wander about on an elephant” There can be no possible doubt, therefore, 
that Ramendra Narayan Roy was a keen sitkar:, and ın view of the wealth 
of the family and their habit of buying from European shops in Calcutta, 
‘there can be no doubt that he was accustomed to the use of the guns and 
Tifles ordinanly used im shooting m this country His evidence on the 
subject reads — 


“Q—You know the meaning of the word target? 
A—No 


Q —Chandinarz? 
A —What 1s shot at 


I practised shooting at a chandmari—may be I did so I do 
not know magpie nor cat's eye Nor Bull’s eye Nor inner, nor 
outer ‘Cordıte? may be the name of a gun I don’t know 
‘Wildbore’ nor ‘Chokebore’ May be the name of a gun I know 
‘twel ebore’, a kind of gun It is gun mfle A gun means the 
same thmg asa nfle (Says again) They are different My nephew 
Budhu could shoot I never talked about guns with him dunng 
the past 12 years I don’t know why rifle is calied rifle From a 
gun a bullet goes straight From a mfle thus (shows a spiral 
movement) “DB BL gun” I don’t know I don’t know its 
meaning 
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Q—Double barrel breech-loader ? 
A—A bridge means a Jä 


(Says again) It ıs a kind of gun 
Breech-loader ıs a kind of gun I can’t say what sort I have 
forgotten 


Q —Yon understand muzzle-loader? 
A —I don’t know English 


Q—~Yon said about a bridge? 
A —You were talking abont a bridge 


Q —Dıd you ever select your own gun? 
A —Karmacharnes did so * * * 


Q —What is the price roughly of a double-barrelled breech-loader gnn? 
A—I can’t say * * r 


Q—You said 12 bore What ıs its difference from 16 bore? 
A—Don’t remember now I can’t say if I knew it before 
Q —What 1s bigger, ‘12 bore” or ‘16 bore”? 
A.—Can’t say 
I don’t understand “smooth bore’? $ * + 
I don’t know the diameter of the barrel of a gun 
Q—Is there difference ım size between the breech-end and the muzzle- 
end of a barrel? 
A —There 1s none 


Q—You know that the muzzle-end is smaller ? 
A—It may be I know it may be 

Q—Why ıs ıt made smaller? 

A~tI don’t know 

Q—I talk about shot guns? 


A—I don’t know I can’t guess the reason I don’t know the Hd] 
(range) of a shot gun Have I ever measured it? By igj I mean 
the barrel I don’t understand “the range of a gun” 


Q —Can ball cartridges (ef) be fired from a gun? (A ball cartridge 
shown) Can you say what varieties of bores are in a rifle? 


A—No 12, 16 
Q —Bore 303? 
A—Can’t say 


Q —Banduks nsed in pultans are rifles? 
A~I don’t know 
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Q—Police guns—rifles or guns? 
A —Don’t know 
I don’t know the names of the rifles used by soldiers in 1316 


Q—Have you ever heard the name''pf Martm: Henry? 
A—I don’t remember 


Q—You know the palla of a rifie?. 


A —What 1s palla? r 
p a it can hit an anımal from? What 1s the Bengal: word 
or it 


A,—May be 200 or 300 or 400 or 1,000 ‘cubits, 
f 


Q —The Bengali word for ıt? 

A— BOTT NT (Blow for does zt £02) 
To shoot one has to aim ‘That 1§ the ghora (trigger) You have 
to am (fiai Be sate eT) and then press the ghora 


Q—Supposing you see.a deer 500 cubits off, you aim at it? 
A —Yes i 


, Q —There 1s a device for fixing the am? 
A—Yes, but I don’t remember it 


Q—You know what 1s meant by ‘foresight’? 
“A—I don't 
Q—You understand ‘pomt blank range’? 
A—I don’t * *, * 
Q —Can you expla or describe the deyice for aimmg—you know the 
meaning of “am”? 
A —I don’t know 
Q—You can describe the device on a gun to arm? 
A—There may be a device, but I dont know 


Q —(In Hindi) Is there any device on a gun for taking correct aim ? 
A —I don’t know I understood the question * * *' 


Q —Can you name any of the rifles you had? 
A—12 bore rifle 
Q —Name? 


A —I don’t remember 


Q—You knew them and have forgotten because you were il m 
Darjeeling ? 


A —Might be 


Q —You were a big shikar: and knew the names of rifles you had? 
A —I knew but I have forgotten 


696 


BHOWAL CASE 


Q—Why have you forgotten? 


— t do smkar now * * * + 
: i pain ee the number of shots I do not remember if I shat 
birds Nor if I shot bele hans I don’t remember the kind of 
birds I shot I don’t remember if I shot smpe 


Q—You know that to shoot a big bird and to shoot a small bud, 
shots of different numbers (are) necessary? i 


A —I can’t say Birds can be shot with shots, not deer Not even 
small deer, 


Q —You understand shot ‘B’? 
A —Don't remember 


Q-B B? 
A—Don’'t remember 


Q@-S S G? 


A —Never heard May be one can shoot deer with these I did not 
take any such shots when I went to Lord Kitchener We took 
cartus (sR) as pronounced (cartridges) 


I don’t know the expression “Big Game” Lord Kitchener and 
I went to shoot big beasts, but got no tigers Lord Kitchener 
came to shoot what I don’t know In that shikar I took with me 
cartus (cartridges) ‘The balls inside might have been rgund or 
might be square But I don’t remember I don’t remember 
whether they were oval 


Q—Can you describe the wound caused by a solid ball and the wound 
caused by a hollow ball? 


A—Each will hit as it will hit 
Q—(A cartridge shown) 
A sohd ball would pass through and not bust inside 
Q~-Any ball that bursts inside? 
A —I don’t know 


Q —You knew, but have forgotten ? 
A —Yes 


Q —Dıd you hear Dum Dum? 
A —That 1s Calcutta 


Q—Dum Dum bullets? 
A —I don’t know 


Q —Lethal bullets you know? ` 
A—I don’t 


Q—Soft nosed bullets? 
A —No 
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Q —The bullet with a soft part? 
A—I don’t know i 


Q—You knew and have forgotten? 

A — Yes i ' 

Q—“Smokeless powder’—you know? , 

A—There may be such a thing, but I don’t know 


Q—You knew? ’ 
A—I don’t remember 


Q —You must have known? 
A —Can’t recollect 


Q—You knew “powder”? (Euglish word used) 
A —What one uses on the body 


Q —Any other meaning? 
A—I don’t know 


Q—Gun powder—you knew this expression? 
A —I don’t know i 


Q—You know barud (gun powder)—this word? 

A—I don’t 

Y—You knew the expression ‘hammer-less gun’? 

A —There may be such a thing, but I don’t remember ıt 

Q —You said, “a banduk (gun) has a ghora Have you seen a 
banduk without ghora? 

A —May have seen, but can’t remember 


Q—You knew the expression ‘“hammer-less ‘gun’ before? Have for- 
gotten it? 


A —I don’t remember ” 


The witness was re-examined at some length about shooting and guns, and 
deposed 
“O —You said you shot deer and tigers, etc Did you hunt on foot? 
A—On elephants From elephant-back one shoots like this (shows) 
without taking an aim, as the elephant moves about 
O —You know ‘banduker machr (the pomt at the top of the barrel) ? 
A —It ıs on the nal (barrel) of the banduk (gun) I never called it a 
kal (mechanism) 
Q—Yon heard the word mkmat (device or mechanism) before? 
(Objected to Allowed) 
A —Yes 
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Q—You said to Mr Chaudhuri that “by palla I'imean nal (barrel)? 
What do you mean? (Objected to, allowed) , 


A-—I mean the longer the nal (barrel), the farther the bullet will go 


Q—Have you seen such a thing as this? (Shown a thing marked 
Ex XX) (Objected to Allowed) 
[Ex XX—A lump of lead with a cross section roughly square in 
shape, each side of the square about 1 centimeter ] 


A—vVes I saw it at the Rajbari—it was made when bullets were 
exhausted Mekwin (Macbean?) used to make such things He 
used to make these for me 


Q —What sort of guns you had? 
A~—No 12 


Q —Any other number? 

A —No—16 
I had a single barrel rifle I used to shoot with No 12 banduk 
(gun) 


Q —Can you shew what sort of kartus (cartridge) you took when gong 
on shikar? (Objected to, allowed) 


A —There ıs a round bullet in the kartus for No 12 


Q—Heard the word baruy (gun powder) ? š 
A—No In our parts barud (gun powder) 1s called baru; ” 


The witness was again questioned on this subject and deposed 


“Seeing Ex XX, says—I did not know it was going to be brought here 


im court I used such a thing when I ran short of bullets in shooting 
tigers and deer 


Q—Yon would put it m the kartus (cartridge) ? 


A—Yes I don’t remember how long before I went to Darjeelng I 
used such a bullet It 1s made of lead I would shoot ıt from 
No 12 No rfe could be No 12 I can't say where this parti- 
cular thing Ex XX was 


(i 


Q —Do you know the kendra (centre) of a round thing ? 
A—No 


Q—You know the centre of a round thing? 
A —The kal (machine) 1s so called 


I know that if the we: 
tadn differ, the bullet 
Parts differ ın shape 


ghts of the two halves of a bullet—f the 
would not go straight, and also if the two 


2 ES A thmk this thing (Ex XX) would damage the barrel, sf 


4 —It may, if it as big 
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Q —I ask—this thing ın any case? > 


A —Only if it proves too big 
This thing I would fire from No 12 


\Q—From such a cartridge? (Ex a(!) 
A —Y¥es ” j 


In my opinion, the cross-exammation revealed a complete ignorance of 
guns and shooting, and not merely ignorance of a few English terms The 
witness had obviously received further instruction before he was re-examuned, 
but had not fully understood his lesson I find it almost impossible to 
reconcile the ignorance displayed ın this cross-examimation with the known 
history of Ramendra Narayan Roy 


“GUEST HOUSE” 


His cross-examination revealed the witness’s ignorance of the-1nside of 
that portion of the family mansion known as the ‘Guest House’, but as he 
probably went but seldom into that part, he might have forgotten the details 
Rather more extraordimary 1s his statement ın examimation-n-clief that when 
he went to Jyotirmoyee Devi’s house at Chakkar, on his first return to 
Jaidebpur, all appeared famihar to him It 1s admitted that the house at 
Chakkar was not built until after some time after the apparent death of 
Ramendra Narayan Roy at Darjeeling 
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The witness was questioned abont officials who were posted at Dacca 
during the lifetime of Ramendra Narayan Roy and admitted that he did 
not remember them This inability to remember people who were well-known 
in the district before 1909 does not seem to me stiange—it was not shewn 
that the officials named were well-known to Ramendra Narayan Roy 


The witness was questioned as to his memory of the Civil Surgeons 
Stationed at Dacca before 1909 He deposed 


“Naren Mukherjee was Civil Surgeon when we three brothers were at 
Jaidebpur He came on many occasions, but I can’t say about 1316 
I do not know whether Naren Mukherjee has been cited 1m this case 
I have not met hım since 1316 Nor has he seen me, so far as I 
know He may have seen me from a distance, but I never talked to 
him ” 


Dr Narendra Nath Mukherjee was a witness for the plamtff and proved 
that the plaintiff was brought to the witness in June or July, 1933 and had 
an interview for about an hour and a half Dr Narendra Nath Mukherjee 
retired as a Cıvıl Surgeon, but he was never Civil Surgeon of Dacca District 
The Kumars of Bhowal were well acquainted with the difference between 
a Civil Surgeon and other practising physicians Plaintiff's mistake about 
Dr Naren Mukherjee berg Civil Surgeon of Dacca 1s difficult to explam, 
his statement that He had mot met the Doctor since 1316 seems to me deli- 
berately untrue 
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ABILITY TO READ AND WRITE 


One of the topics on which the greatest controversy has raged 1s the extent 
of Ramendra Narayan Roy’s ability to read and write The defendants 
asserted that though by no means a cultured man, he could read and write 
without difficulty, and they produced a number of letters from the custody 
of Bibhabati Devi which were said to have been written by him The plam- 
tiff’s party, on the other hand, contended that Ramendra Narayan Roy could 
merely sign his name ın English and Bengali and that he was otherwise 
unable to read or write There 1s a mass of contradictory evidence on the 
pomt The oral evidence of members of the family seems to me quite 
unreliable, but there 1s evidence which came into existence before 192! 
which throws some light on the matter 


EVIDENCE OF PLAINTIFF'S PRESENT KNOWLEDGE 


Before discussing the evidence given to shew the extent of Ramendra 
Narayan Roy’s literary attaimments, the evidence given by the plaintiff as to 
lus present knowledge should be considered He deposed that he could sign 
hus full name Ramendra Narayan Roy in Bengali, and that he could sign his 
name in English in three ways, wz, Ramendra N Roy, R N RoyandR NR 
He was asked to identify the separate parts of his signatures, English and 
Bengali, and deposed 


“Witness asked to sign “Ramendra Narain Roy” (He writes on a paper, 
Ex Z(161) Photo Album, II-1-43, which I have signed and which will be filed 
at the end of this deposition) Seeing this signature says 


. This part (marked (1) by me) 1s Romendra This part (marked (2) by 

me) 1s Roy ‘This part (marked (3) by me) ıs Roy and this part ıs N (marked 
(4) by me) 

I do not know Jetra (compound word) I don’t know whether qaa 
(Ramendra) has any qelq (compound word) 

Witness signs, bemg requested by learned cou I 
Hee Mie T q y counsel on a paper (Ex 10(5)(1), 

This part 1s qit (Rabindra) (1) 
: This ıs 4 (ma) (2) f 


This is ma wg (3) (word ending with “da”) 
This ıs qiy (Roy) (4) 


We Sg (word ending with da) I knew from before I have not learnt it 


anew When I learnt to sign in my childhood when I mad 
a- 
ture I made (to?) myself containing the letters ” d ai 


These answers are hopeless1 
y correct, except in two details The 
witness identified the letter R in Ramendra N Roy as Ramendra, the letter 
M in the name as Roy, the Y in Roy as Roy and the Nas N ` 


In the Bengah Signature, he identified q (R in Ramendra) as Rabindra, 


q (M m Ramendra) as k x 
Narayan) as Ray ) as ¥, & (ndra in Ramendra) as ‘daye anta,’ anda} (Na m 


The learned tral Judge has taken the t 
WO Correct answers, viz, N m 
the English signature and q 10 the Bengali signature as evidence of traces 
of real memory In my opinion, it 1s clear that the witness had no idea 
of the component parts of his Signature and made wild guesses, tno of 


LITERACY 701 


which were lucky This interpretation 1s confirmed by the evidence given 
by the same witness on the following day ’ 


‘(Witness asked to write his signature in full ın English) 


Q—You have not written Narayan? 
A—TI have written my signature 


Q—Did you write Narayan, yes or no? 

A—No I have written my full name (shewn the signature first 
written) I can’t pomt out which part of my signature is Narayan, 
Nor which part 1s Ramendra Nor which part is Ray 


Q—You want to change what you said yesterday? 


A —I lost my head as counsel were doing maraman 
I remember Mr Chatterjee was not present m the room then 


Q —You pointed out yesterday which part was which? 


A—I don’t know the letters 
(Shewn the paper marked * at the top) 


What I showed yesterday was wrong as my counsel had gone 
out and my mind was depressed I do not hnow the letters ” 


The witness summed up his own present state of ignorance in the follow- 
ing words 


‘What I wrote I know to be my full signature My full name 1s 
Kumar Ramendra Narayan Roy I don’t know whether my signature 
contains or does not contam these names ” 


The witness also stated that he did not know ın what respect his various 
signatures 11 English differed from | each other 


It 1s obvious, therefore, that the plamtiff was quite illiterate, he could 
Produce four signatures, but had no idea what the various parts of those 
Signatures meant, and was unable to read anything, even one of his own 
names 


t 


EXTENT OF RAMENDRA NARAYAN ROY’S LITERACY 


To shew that Ramendra Narayan Roy was almost equally ignorant, 
witnesses were examined on the side of the plaintiff to show that Ramendra 
was very wild in his youth, that he neglected his studies during his father’s 
life time, and after his father’s death gave up all pretence of studying As 
a result, ıt 1s said, he could sign his name in Bengali and in English and 
nothing more 


In support of this version, our attention was drawn to three documents 


After the death of the father of Ramendra Narayan Roy, one A H 
Wharton was appointed to teach the three Kumars colloquial Enghsh In 
his letter dated 25th July, 1902, resigning lus post, Wharton wrote 

“Not only have your sons neglected their studies in every possible 
way, bnt they have in no way attempted to reform their deplorably 
bad habits, and it ıs evident to me that they had no mtention whatever 
of taking my advice or of accepting my tuition ” 
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In the year 1904 H C F Meyer was Manager of the Bhowal estates, and 
1n June of that year he wrote to the Collector of Dacca in the following terms 


‘What 1s required 1s some authority to whom I could appeal, at present 
there 1s no one The two younger Kumars are helpless as far as business 
18 concerned They have had next to no education The eldest Kumar ıs a 
very good-hearted lad, and as long as I am at hus elbow, I can make him 
see things in proper light, he has bnsiness capacity B ' 


He himself has acknowledged many times that lis mother ıs ruining 
the estate and things are getting worse, but when I try and get him assert 
himself and try and put matters nght, he will not do anything Fle means 
well, and (if he had charge of the estate as karta) under my guidance would 
do well As regards the two younger Kumats—you yourself know that it 
13 impossible to do anything with them They are constantly surrounded by 
low companions, who simply cheat them and get them to commit all kind 
of follies”? 


These letters undicate that Ramendra Narayan Roy was indeed wild and 
disinclined to study It seems to me a fair inference that his education was 
sadly neglected and that he was by no means intellectual in Ins pursuits I 
do not, however, consider that these letters prove absolute slteracy 


A third letter said to have been sent by Kalı Prasanna Ghosh, one time 
manager of the estate, was also referred to by the learned counsel for the 
plaintiff and relied on by the learned judge The releyant portion was in 
strange unidentified handwriting below the signature of Kali Prasanna 
Ghosh This was madmissible in evidence and need not be referred to In 
spite of the two letters from Wharton and Meyer refetred to above, and in 
spite of the oral evidence given on the side of the plamtiff, I am convinced 
that Ramendra Narayan Roy could not have been so illiterate as was pre- 
tended It ıs admitted that there was a succession of tutors employed at 
Jaidebpur for the benefit of the three Kumars, and that some time before 1892, 
Ramendra Narayan Roy commenced his studies He contmued these studies 
fitfuly and negligently perhaps—until his father’s death ın 1901 ‘That is to say, 
his studies undoubtedly continued for at least nine years His younger brother 
Rabindra gave up his studies at the same time as he did, and was referred 
to ın the same uncomplimentary terms as he was, 1n the letters written by 
Wharton and Meyer The elder brother Ranendra had obviously acquired 
much more education, though even he could not be described as cultured or 
educated Letters of the youngest brother Rabindra have been produced and 
admitted There can be no doubt that he could read and write, even though 
he made grammatical and spelling mistakes in his writing True there 15 
some etidence to shew that in the last year or so of his life, Rabindra 
tried to repair the deficiencies in his education, but I cannot believe that he 
improved from absolute ilhiterary to the stage of writing such letters as 
appear at pp 22 and 23 in Part II, Volume I of the Photo Album 


NO EVIDENCE OF ABSOLUTE ILLITERACY 


Judging from the history of these three young men t 
that the extent of Ramendra’s education and dieo RA a R 
between that of his elder and younger brothers Both of them could read 
and write, and ıt seems probable that he could do so too But apart from the 
mere question of probability and a consideration of the length of time during 
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which he was under tutors, there are two documents on the record which 
also mdicate that he must have been able to read and wrte If Ramendra 
Narayan was absolutely illiterate, this fact would have been known to his 
wife and to his wife’s mother Yet Bibhabati’s mother writes about lum 


“Tt 1s not unknown to you either with what disdam and indifference 
Ramendra regards us If we write to him, he does not reply to our 
letters, 1f we go to see him, he does not see us”, 


and again 


“Far from coming, he does not ever want even to write us (torn) 
letter ” 


And Bibhabati Devi m writing to her mother about Ramendra, said 


“But smce you are commanding me to write, I shall certamly try to 
remonstrate with him to the best of my power by wnting to bim ” 


I find 1¢ difficult to beleve that such letters could have been‘ written 
about a man who was unable to read or wnite 


But more convincing still ıs the deed of management executed by the 
three brothers on the 15th February, 1907, by which the duties and functions 
of the three brothers were prescribed Among other provisions, is one that 
“all the works of the estate will be accordingly managed and performed jointly 
by Ramendra Narayan Roy Choudhury and the said Manager Ra: Bahadur 
and both of them will sign all the papers’? It seems to me inconceivable 
that this duty could haye been imposed on Ramendra, if he was unable to 
read and unable to write anything but lis own name 


Lastly, mspection of the admitted signatures of Ramendra Narayan Roy 
shews that they were written by a man accustomed to writing If ıt were 
necessary, therefore, to decide whether Ramendra Narayan Roy was able to 
read and write, I should have no hesitation in deciding that he could But, 
as it happens, no such decision is necessary For, whether Ramendra Narayan 
Roy could or could not read and write, ıt 18 obvious that the evidence given 
by the plamtıff as to the extent of Ramendra’s knowledge and the manner 
an which he acquired his ability to sign is mdiculous and untrue Whatever 
may be the truth, plamtiff’s account 1s obviously false 


His evidence 1s . 


“I did not mind my lessons I had a tutor Dwatik He came when I 
was 70r8 He taught me = (ka),q (kha), t (ga), q (gha), the Bengal 
letters and A, B, C, D—these 4 letters I did not mind my lessons, 
Dwarik Master tried his best and he said ‘You are a Raya’s son 
Learn at least to sign your names” TI learnt this—both to sign mm 
English and Bengali I learnt nothing else 


I signed in Bengah im two ways thus {writes signatures on a 
separate sheet)” 


“I don’t remember whether I commenced writing on slates or on 
paper. At the Dacca School I would take both May be I took 
slates only I may have taken papers too 


Q —You scratched on eher {Qty WG)? 
A —No 
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Q—Yon scratched? 
A—No 


I can’t say how many years Dwark Master tried to teach me 
at Jaidebpur 


Q —~He came to teach you when you were 7 or 8 So he taught you 
for 4 years or so? 


A—TI can’t say 

Q —If you take 8 from 14, how many years remain? 

A—7 years 
I learnt nothing from him I can’t say by guess at what time 
he asked me to learn to sign my name 

Q —You know a “Copy Book”? 

A —I don’t 


Q —at faf (Model Copy Book)? 

A —No 
When Dwarik Master asked me to learn to sign my name, how 
old I was I can’t guess 

Q —6 years? 

A —No, a child of sıx runs about 


Q~Before you went to school? 
A —I don’t remember 


Q —After or before your father’s death? 
A —May be after - 


Q—He wrote a signature and you imitated? 


A —I knew and could write all the letters of the Bengali and English 
alphabet I wrote my signature, Bengal and Englısh, and Dwank 


Master (said?) ıt was all nght After that I forgot all ın course 
of time 


Q—Did he wnite your Signature for you to copy? 
A —I wrote it and he said, “that 1s your name” 


Q—Somebody spelt your name? 
A —I wrote 1t myself, spelling ıt myself 


Q—The word atate (Narayan) also? 


A —Yes r 
Q —Both Englısh and Bengah ? 
A —Yes 


I don’t remember having written or spelt anything else, 
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Q —You know the word “stick’?? 
A—No 


Q — Men” ? 
A—No 


Q —"Bnd? ? 


A —No 


I could not write anythmg other than my signature The letters 
of the alphabet I gradually forgot ” 


HANDWRITING 


The evidence on the question of Ramendra Narayan Roy’s literacy has 
just been discussed But there is also evidence of experts on both sides 
given after a comparison of admitted signatures of Ramendra of 1909 or 
earlier, and admutted signatures of the plamtiff of 1926 or later, 


EXPERT OPINION SOUGHT BY DEFENDANTS 


S C Choudhury was formerly Government handwnting expert attached 
to the Criminal Investigation Department, Bengal In February, 1932, eight 
signatures in English of Ramendra Narayan Roy and a number of signatures 
in English of the plaimtiff were submitted to S C Choudhury through the 
Commissioner of Police, Calcutta The following ıs the hst of signatures and 
the note attached to them 


“Ex 5(1)—List of documents annexed to Ex 5 
Received from Mr L H Colson, 
Commussioner of Police, Calentta, on 22-2-32 
legible 


LIST OF DOCUMENTS 
Group A 


Hundies—executed “by the late Kumar Ramendra Narayan Roy and lus 
bi others 
1 Seven hundies and one hand-note 


Grour B 


Signatures of the unpostor posing as Ramendra Narayan Roy 


1 Four Vakalatnamas with signatures of the impostor as ‘Ramendra N 
Roy’ filed ım Land Registration cases at Dacca ın the year 1929 

2 Three typed petitions contaimmg eight pages m Land Registration 
Appeals 50 and 51 of 1929-30 filed before the Collector of Dacca, and bearmg 
the signature of the impostor as ‘Ramendra N Roy’ 

3 Two petitions in Bengah im Land Registration cases Nos 2718 and 
2719 of 1929-30 before the Land Registration Deputy Collector and signed by 
the impostor as ‘Ramendra N Roy’—six pages 


45 
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N B—Signatures in Group A of Kumar Ramendra Narayan Roy underlined 
with a red pencil are to be compared with those of the umpostor in Group B 
also similarly underlined. Five signatures from each group which are most 
dissimilar may be selected for comparison, and opimon with reason may 
kindly be recorded Prints, enlargements as well as the negatives, are to 
be returned along with the expert opmon and the documents ” 


“Eee 5(2)—Note annexed to Ex 5, 
ssc 
22-2-32 


NOTE 


Twenty-six signatures on twenty-six sheets of paper divided into two 
Groups A and B are herewith sent for comparison and opmion of the expert 
If Mr S C Chondhury, handwriting expert, 1s not available, the specimens 
may be sent confidentially to some other competent expert whom the Commis- 
sioner of Police may select Five signatures from each group which are most 
dissimilar may be selected by the expert for comparison, and his opmon with 
regard to them may be sent along with the twenty-ssx specimens, pnts, 
enlargements and the negatives The expert ıs requested to do the work 
personally and with as much care and attention as possible, giving full reasons 
for his opimon The matter ıs to be treated as confidential The papers are 
to be returned together with the opımon etc to the address of S C Ghose, 
19, Lansdowne Road, Calcutta, and if he 1s not available, to Mr S. N Banerjee 
of the same address personally and on his signature of receipt ‘The fees will 
be paid on receipt of the bill by S C Ghose at the same address ” 


MR S C CHOUDHURY’S REPORT 
S C Choudhury examined these signatures and submitted the following 
report .— 
“H. W 17-32 
Encl to No H W 17-32/2, dated 9-4-32 


Signatures of Ramendra N Roy 
GROUPS A AND B 


GROUP A —Signatures on Hundis marked A3, A4, A9, A17, A18, A20 and A23. 
Grour B—Signatures on Vakalatnama, dated 17-12-29 marked Bl 
Signatures on Vakalatnama, dated 2-12-29 marked B2 
Signatures on typed appeal to the Collector of Dacca, dated 
19-2-29 marked B3, B4, BS, BG and B8 


Signatures on petition to the Deputy Collector of Dacca, dated 
30-11-29 marked B7 


The examunation of the signatures of ‘Ramendra N. Roy’ +s handicapped 
to a great extent, as the two sets of signa 


tures (Group A and Group B) have 
got a difference of 20 years between them This gap of 20 years might again 
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have been affected by infirmity, disease, old age etc, which factor brings 
with it other variations than those which may happen under ordinary circums- 
tances Expert Hagan ıs of opon that the ‘effect which sickness or disease 
has upon the writing habit of persons in the production of their signatures 1s 
too varied to be discussed with anything like an accurate consideration of the 
subject’ And about the effect of old age on the writing or signature of a 
person, this eminent expert says, “It frequently happens im the wrting of 
persons advanced in years, and in which declinig muscular power and control 
1s strongly manifested, that the writer again becomes a child between the 
struggles to will and to do, and reproduces the irregularities of form that come 
with the early efforts made when learning to write’ 


The examination in the present instance 1s done under this set-back For 
an accurate and infallible consideration of the subject im such a case, 
signatures of contiguous dates (as far as this is available) are required to be 
examined As far as the data present themselves ıt 1s found that— 


(1) The slope ım the A series of signatures ıs 40° to the mght at the 
beginning, increasing to 55° at the end In the B series this 1s 
almost vertical (slightly imclined leftward) at the beginning, then 
from M to N ıt ıs inclined to the right 5° to 10°, and at ‘Roy’ ıt 
has reverted to the vertical position of the same degree as at the 
beginming 

(2) In the A series of signatures the penhold ıs normal, the shading 
appearimg in the vertical strokes In the B series the penhold 1s 
lateral, the shading appearing im the strokes that are about 45° 
from the horizontal 


(3) The rythmatic pressure on the pen found in the A series of signatures 
1s not to be found in the B series The hair lines in the upstrokes 
found in the A series have been replaced in the B series ın some 
cases (vide B1, B2, B7, etc), by thick upstrokes 


(4) In the A series of signatures the alignment has taken the form 
of a gradual arc (llustrated) In the B series of signatures this 
arc 1s to be found im the alignment (but in an accentuated form) 
til R In some of the signatures (e g, ın B2) ıt ıs erratic, the arc 
forming the other way (lustrated) 


(5) The even lme quality of the A seres of signatures 1s not to be 
found anywhere ın the B series The writing tempo is markedly 
slower and the strokes show impeded movement, marks of hesita- 
tion and tremor to a marked degree The signatures ın the A 
series show the writer’s full control over the pen (except in a 
few minor mstances as at ʻe’ and ‘n’ in ‘Ramen’ in A3), while in 
the B series of signatures the writer’s control 1s weak to the 
extreme 

(6) In the A series of signatures the pen-pauses are ‘R -amendra -N - 
Roy’ Variation is found in some where the whole of ‘Ramendra’ 
1s written 1n one operation In the B series stoppages are found 
at the middle of the Ist ‘a’ and sometimes at the middle of ‘e’. 
These pauses at ‘a’ and ʻe’ are unusual halts ‘The other pen- 
pauses are similar to that of the A seryes 

(7) The garland curves found at the base of the letters in all the 


signatures in the A senes are not found in the B seres of 
signatures Here they are angular in most cases ‘The ares that 


708 BHOWAL CASE 


are found ın a few instances im the B series are of a very poor 
nature and have more of angularity im them than of curves 


(8) It will be found that letters ‘w ‘n’ ete in the A series of signatures ' 
have all got retrace (tustrated), while 1m the B ceries 'm’ and ‘n? 
cannot be found anywhere to have retrace (sllustrated) But there 
4s total absence of retrace m ‘d’ in A3, and m this respect .t is 
very similar to the ‘d’ of B6 Retrace in letter ‘d’ 1s visible 
im B4 

(9) ‘The angle value (between the general and auxilary slope) ranges 
from 30 to 35 ım the A series of signatures In the B series this 
goes up to 70 


(10) There ıs a distmct sumilarity ın the peculiarity of the form of 
letter ‘R’, and partly of letter ‘d’, between the A and B series 
of signatures, and to some extent with regard to the alignment 
mentioned in 4 The movement (by the wrist) is similar in both. 


From the above it 1s seen that the characteristics in the A series of 
signatures are mostly different from those of the B series 


Whether it 1s possible that the writer of the A series of signatures wrote 
the B senes after a lapse of 20 years and whether the differences found are 
possible to have been caused by infirmity, old age or disease, or whether 
an independent writer of a very limited writing capacity imstated the signa- 
tures of the A seres in B after a considerable amount of practice can only 
be judged by an examination of signatures of contignous dates But st 1s to 
be noted (against the latter possibility) that a very considerable amount of 
practice 1s necessary to maintain the regularity of the charactenstics found 
im the B senes of signatures and then to put in the signs of infirmmty or 
old age, and that ıt presupposes a superior power of observation and execution 
on the part of the imitator The first ıs a more probable theory than the 
second had the signatures in the B series been imitations, better imitations 
could certainly have been produced, and that some of the differences in the 
characteristics m the B series (from the A series) may be explamed as 
differences arising from the accentuation or modification of the writing habit 


$ the writer of the A series of signatures) due to infirmity, old age or 
sease 


$S CC, 
Examiner of Disputed Documents 
8-4-32 ” 


EXPERT APPROACHED LATER BY BOTH SIDES 


Certain Bengal: letters alleged to be letters written by Ramendra Narayan 
Roy to his wife were filed im court m a sealed ccver at the begining of the 
case These letters were photographed under orders of the court in December, 
1933 Those photographs and photographs of some admitted signatures of 
plaintiff were taken by defendants’ pleader to Calcutta ın January, 1934 and 
made over to S C Choudhur; for a further opinion The opinion was sub- 
mitted on the 8th of January, 1934 In the Meantime, on some date between 
the receipt by S C Choudhury of these papers and the submission of hus 
report, a pleader acting on behalf of the plaintiff took some signatures of 
Ramendra Narayan Roy and some of plamtıf to S C Choudhury for opinon 
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Some of these were the same. signatures as had already been submitted by 
defendants’ pleader, and S C Choudhury refused to accept them from the 
plamtif’s pleader He did, however, accept the new maternal and consent 
to give an oprmon thereon He gave that opimion on the 9th of January, 
1934, and then on the 12th of January, 1934, deposed ın Dacca as a witness 
on behalf of the plamtff 


One P N Mukherjee, a pleader ordinarily practisimg at Ahpore, and 
supposed to be an expert in handwmtmg matters, had been employed by 
defendants to consult S C Choudhury regarding the signatures and had a 
discussion with the latter before he submitted the report of the 8th of 
January 


As soon as the defendants realised that S C Choudhury had been 
summoned as a witness on behalf of the plaintiff, they brought P N 
Mukherjee to Dacca to cross-examine S C Choudhury It has been suggested 
that this was grossly improper conduct on their part It may have constituted 
a breach of professional etiquette to call ın P N Mukherjee for the purpose 
of cross-examining this witness, at a time when a sentor counsel was sn charge 
of the defence case and'was present in court, but it cannot be argued that 
either the witness or the plamtiff was im any way prejudiced thereby $S C 
Choudhury was well aware, at the time of his consultation with P N 
Mukherjee, that the latter had come to him as a pleader of the defendants, 
and had come to discuss the matter im the defendants’ interest It ıs not 
suggested that P N Mukherjee’s conversation with S C Choudbury was 
confidential, m the sense that it was not to be repeated to the defendants; 
1t 1s not suggested that P N Mukherjee practised any decet on S C 
Choudhury If P N Mukherjee had imstructed the defendants’ counsel duning 
the cross-exammation, and the questions had then been put to the witness 
by the counsel, no objection could possibly have been taken, and this breach 
of etiquette, therefore, did not ın any way prejudice the plaintiff 


EXPERT’S BREACH OF PROFESSIONAL ETIQUETTE: 
SUSPICIOUS EVIDENCE 


But the breach of professional etiquette on the part of S C Choudhury 
1s of a different nature It seems to me in the Inghest degree undesirable 
for an expert to consent to give opmions to two contesting parties It 1s 
moreover difficult to believe that the plamt:ff’s pleader would have persisted 
in requesting S C Choudhury for an opimon after learnmg that this expert 
had already been consulted by the defendants, uf the expert had not revealed 
the nature of the opmion already given 


S C Choudhury’s conduct ım consentmg to give an opmion to the 
plaintiff after giving one to the defendants seems to me so suspicious that I 
attach httle valne to his subsequent opnmons and to his evidence im Court 
The opimion he gave ın 1932, however, stands on a different footing, it was 
given at a time when he had not been approached by the plaintiff’s agents 


VALUE OF EARLIER REPORT 


The report 1s an extremely teresting one Ont of the ten charactenshcs 
in the handwnting selected for comment, seven are found to be radically 
different ın the two sets of specimens In the remaining three the differences 
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are not so marked The opimon of the expert can be paraphrased in these 
words the characteristics of the two sets of handwriting are different, but 
inasmuch as the characteristics are constant throughout the whole of the 
second set, this set cannot be forgeries 


The expert was obviously considering the possibility of the second set 
bemg ın a feigned hand, 1e, in the hand of a writer who was attempting 
to write m a style different from his natural style But that is not the 
position in the present case There can be no donbt that, apart from his 
ability to make these signatures, plamtiff 1s wholly ihterate The defence 
case 15 that until he appeared ın Dacca he was wholly illiterate, that after 
his appearance, he was given some signatures of Ramendra Narayan Roy 
to learn, and he learned to produce those signatures at first by copying the 
originals time and time again, and later from memory ‘Their case 1s that 
he never learned to write separate letters, and that he has no Style of hus 
own apart from these signatures 


Tt 1s obvious that sf this procedure had im fact been adopted, the 
characteristics which are due to the manner of holding the pen, the manner ot 
Testing the weight of hand or arm on the table and the pressure applied to 
the pen would remain constant ‘There would be no feiguing, and conse- 
quently no cause for variation im these characteristics The reasons given in 
the report for thinking that the second group could not be forgeries are, 
therefore, of no weight, and all that remains 1s the fact that the characteristics 
of the two writings are markedly different, except that the alignments are 
not very dissimilar, the pen-pauses are occasionally the same, and there 15 
a similiarity im appearance in two letters, wz, ‘R? and ‘d’ Considering that 
the “R”s and “d”s in Ramendra’s handwriting are most unusual in appear- 
ance, this similarity means nothing ‘The disappearance of this unusual “q” 
from plamtiff’s later signatures is much mote remarkable 


The learned trial judge examined the evidence of the experts carefully, 
more particularly to decide whether the specimen signatures were the work 
of a wrist writer, a fore-arm writer, a finger writer or an elbow writer 


The number of wrist writers and the number of fore-arm writers 1s legion 
Even if ıt were held that Ramendra Narayan Roy and plaintiff were both 
wrist writers, or both fore-arm writers, this would be no justification for 
holding that they were the same person It would merely show that each 
belonged to the same very large class The other identifying characteristics 
Suggest that they were different individuals—if the characteristics were likely 
to survive 12 or 15 years’ abstinence from writing If after twelve or fifteen 
years’ abstinence from writing, a man holds the pen in the same manner as 
before and rests his arm im the same manyer and applies pressure similarly, 
he will produce a handwniting having similar charactenstics to his old 
handwriting, even if the Superficial appearance 1s different 


“WILDEST” GUESS-WORK 


If, therefore, the Characteristics of the later set and the earlier set are 
the same, the inference that both sets are by the same hand may be justified, 
if the characteristics of the later Set are essentially different from those 
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of the earlier set, the difference may be due to the fact that the writers of 
the two sets are different, or 1t may be due to the writer of the older set 
shedding his origmal charactenstics and adopting new ones But there is 
no method of ascertammg which of these alternatives 1s the correct one The 
handwritings are different, whether the scribe of one 1s the same as the scnbe 
of the other, or not, and any opinion to the effect that the scribe 1s the same, 
though the writing 1s essentially different, seems to me guesswork of the 
wildest description 


S C Choudhury’s opinion proves that the handwritings are different 
his guess that the scribe ıs the same, seems to me unconvincing But the 
mere fact that the handwritings are different does not satisfy me that the 
sctibes are necessarily different If a man abandoned the habit of wnting 
for 12 or 15 years, and then remembered only his signature and had no 
knowledge of the separate letters constituting that signature, he would 
almost certainly have lost his earher writing habits and would have to acquire 
new ones ‘The evidence of the experts certainly does not prove that 
Ramendra Narayan Roy and plaintiff are the same person, but ıt does not 
prove coticlusively that they are different 


SUSPICIOUS FEATURES IN PLAINTIFF’S HANDWRITING 


The suspicious feature about the plamtff’s handwriting m my opmon 
les in the marked superficial resemblance between his early eftorts in 1926, 
on the memonal Ex J, and the gradual disappearance of this superficial 
resemblance, until we reach the pathetic attempt at writing made in court, 
Ex 3(4) senes 


This appearance and disappearance of the superficial resemblance does 
tend to support the theory that the earlier specimens were made with a 
genuine signature in front of him as a model, and the later ones were the 
attempts of an illiterate man to reproduce the same from memory after 
(possibly) months of trial 


The learned trial judge was inclined to the view that nobody would think 
of teaching an illiterate man merely to produce certain signatures without 
teaching him the alphabet, or the separate letters in the signatures I am 
not satisfied that such 1s unthinkable When a man 1s taught from the 
alphabet upwards, he acquires a handwriting habit of his own, and of writers, 
only a skilled one can hope to produce a passable imitation of another’s 
signature If plamtiff 1s an impostor, and if he had been taught to write, 
ıt 18 umprobable that he would have produced a signature in any way resem- 
bling those of Ramendra Narayan Roy If he had been taught the meaning 
of each letter in the signature he had learned, and had been allowed to 
pretend that he remembered these letters, he would have been faced with the 
difficulty of writing other words contaimmg the same letters and showing an 
extent of hteracy which he does not possess 


CONCLUSION IDENTITY NOT ESTABLISHED 


The learned judge’s finding as to plaintiff's famt memory of the letters 
has already been discussed My conclusion on this subject is that there ıs 
nothing in the handwriting of the plamtff establishing hus identity with 
Ramendra Narayan Roy, and there 1s one feature at least wbich suggests 
that the ability to write at all has been acquired since 1921, 
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a 


Thus ıt seems to me that the plaintiff’s own deposition does not reveal 
any knowledge that might not have been acquired with ease during the years 
of his residence as a member of the family since 1921, and on the other 
hand, it betrays an ignorance which 1s difficult to reconcile with the truth 
of Ins claim to be Ramendra Narayan Roy 


Tt can safely be said that anyone, judging this case on the plaimtiff’s 
deposition and ignoring the rest of the evidence, would reject his claim without 
hesitation 


OTHER EVIDENCE OF MENTAL IDENTITY 


_ The evidence obtained from outside sources to prove the mental identity 
of the plamtiff and Ramendra Narayan Roy, consists of statements by a 
large number of witnesses to the effect that plaintiff was able to recognise 
them and to name them and sometimes their relatives at sight, and also 
evidence that plaintiff remembered a number of imcidents, the details regarding 
which could not in the circumstances have been supplied to him by others 


ALLEGED RECOGNITION OF PERSONS BY PLAINTIFF 


I am unable to attach much importance to the so-called recognition by 
plamtiff of persons with whom he came ın contact The evidence of 
Jyotirmoyee Devi makes it clear that plamtiff was always accompamied by 
some member of the family who was in a position to furnish him with 
information There can be no doubt that many of the witnesses who 
deposed that plaintiff recogmised them at first sight, honestly believed that he 
did so There can be no doubt also that if the plaintiff, without assistance 
from anyone else, was able to identify all these persons and to greet them 
by ther own names or by descriptions that applied pecularly to them, 
that evidence would be almost sufficient to establish his identity as Ramendra 
Narayan Roy ‘The question is whether he did so without assistance from 
anyone else In the present case we have to consider the possibility of the 
plaintiff being an impostor assisted by a group of conspirators who were well 
aware of the imposture, and who were alert to assist plamtiff m hs attempt 
to persuade people generally that he was Ramendra Narayan Roy ‘The 
evidence that plamtiff apparently recognised a large number of people would 
haye no value, of ıt were shewn that the circumstances were such that he 
might have done so on instructions from a fellow conspirator It has been 
admitted that he was always accompamed by a member of the Bhowal 
family, and there seems to be no doubt that one or other of his companions 
had the requisite knowledge to be able to give him instructions ‘The only 
question 1s whether that companion had the opportunity to do so 


OPPORTUNITY OF INSTRUCTION BY COMPANIONS 


From the evidence of some witnesses, it 1s obvious that the opportunity 
was present For instance, Dinanath Baisya deposed 


“I saw the plaintiff again in 1328 “by guess” Before he left for Darjeeling, 
the second Kumar used to call me Baisya, as I am a Baisya by caste In 
1328 I saw the plaimtiff at Jsotirmoyee’s house at Jaidebpur I was there 
for 1 or 2 hours at this interview I could not go near lum as there was 
a crond, san him from a distance and came away One or two davs after 
I went again to that house I went close to hım, and took a good look at 
him I recogmsed him after I was there for half an hour, and I stayed a 
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little longer He called out to me “tay, cota atg” (Baisya, how do you do’ ?)” 
And ın cross-examimiation, he deposed 


“I could not recognise him that day I had seen fum 10 or 15 minutes 
I was with him for 2 hours the next day, but not this day, though I knew 
him in half an hour I told nobody on the first day that I did not recognise 
hım Next day I saw him quite close—about 4 cubits from him I looked 
at him for half an hour People were seated near him Of these I remember 
Budhu Jabbu might have been there There were 2 or 3 other people 
When I was looking at the plaintiff, during the half an hour I was doing so, 
he was talking to Budhu The plaimtiff also glanced at me during this, but 
he was talking to Budhu He glanced at me once or twice I bowed to him, 
touching the ground with my hand, aud as I stood he said,“ tqy, cata aly 
(Baisya, how do you do*)” Before that, I had seen im his face that he knew 
me When I bowed to him, he was not, at that moment, talking to Budhu 
Before that he was talking to him and glancıng at me After he said, “ tq 
coma Ble (Baisya, how do you do?)”, I sat for a while and left ” 


Ganga Charan Banerjee described the recognition by plaintiff in these 
words 


“Budhu and Jabbu were my students in the school Reaching Dacca at 
9am, I went to Jyotirmoyee’s house and went to her in the mner apartments 
She asked me when I had come and how I was I answered those questions 
and said nothing else We had no talk about the cy7q (second) Kumar at all 
Then I came downstairs I had gone upstairs only to see her Coming 
downstairs, I went into the same room in which the Kumar was on the day 
before I found there 20 or 25 people I knew none of them I sat down 
and began to look at the plamtiff He was seated dressed as on the day 
before, except that he had not the towel I began to look for the marks that 
the second Kumar had I did so while I was seated some 2 cubits off I 
did not notice where the second Kumar was looking I looked on for 
about half an hour I looked at lum from head to foot I saw the same 
marks that the second Kumar had—exactly the same marks Then I was 
firmly convinced he was the second Kumar Then I went out for some 
reason or other, and got mto another room and then returned to the room 
in which the plamtıf was I had gone out to have a smoke When I 


returned to plamntiff’s room, he asked, “mèi sofia aiaa fac” (Master, 
where were you so long?) I had recogmsed hım fully before this ” 

Prannath Ghosh deposed m examination-in-chief 

“Subsequently in 1328 I saw this second Kumar I saw him at Jyotirmoyee 
Devi’s house ‘This was towards the end of Baisakh, 1328 I was then at 
Dacca I heard the rumour and went to see him I went to Jyotirmoyee’s 
house two days On the first day I could not go near the plamtiff as there 
was a crowd, and hence had no speech with hım Next day I went close to 
him After looking long and after noticing Ins hands and eyes and hair and 
leg (shows leg from top of the foot to the knee), I knew I asked him 


“Do you know me?” He answered “fafiata Tabt” (the officer of my 
paternal aunt) (father’s sister), ın a certam ce] ce] (halting) manner, but 
in Bengal: ” 

And ın cross-examination 


“I went to see the plaintiff next day ın the morning, at about 9 or 10 A M 
Till then I had no talk with anybody as to whether he was in fact the Kumar 
I went to Jaidebpur to ascertain that On the day I saw the plaintiff seated 
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im a room with his jata and beard About “ashes” on his body I am not 
sure In the same room there were some relations and cne or two neighbours 
The neighbours were Hem Chandra De and who else I can’t say ‘The 
relations were Tebbu, Budhu and Jyotirmoyee These knew me from before 
I was an employee of Jyotirmoyee’s estate then, though ıt was ın the hands 
of a Receiver I went close to the plaintiff and boned to him That is the 
first thing I did after getting into the room When I bowed to him I did 
not bow to him as a Kumar or sannyasi I bowed on the supposition that 
he was Kumar, as I had heard he was I sat after I bowed to him I sat 
134 or 2 hats from hm Then I looked at hss body Then the chest was 
covered with a towel The rest was bare I looked at him closely He 
also looked towards me He saw me I looked at him for 10 or 12 minutes 
The people then were talking—the plamtf, Budhu, Jabbu and Jyotirmoyee 
also were talking I did not notice what they were talking ” 


The evidence of other witnesses suggests to me that the apparent recogni- 
tion could not haye been genuine, and therefore, must have been made on 
information supplied by a companion Thus Ashutosh Banerjee, a railway 
official, who in 1908 had a long beard—reachmg to his belly—thick, dense, 
well spread out beard a beard which covered the whole cheeks, a moustache 
to match, and who when he saw the plaintiff in 1921 was clean shaven and 
practically bald, described the interview ın these words 


“The first interview with plaintiff after plaintiffs return was in April or 
May, 1921 I can’t (sic) how long after his arrival at Jaidebpur I went 
5 or 7 days after I heard of ıt When I met the plamtıff, about 500 or 600 
people were there It was afternoon I can’t say if those people had come 
to test him, but I heard I can’t say xf the second Kumar was there with 
a view to give a darsan to the people I was there 10 or 15 minutes JI hada 
good sense of tıme I saw hum for 4 or 5 minutes before I recognised the second 
Kumar He was not looking at me when I was looking at him Budhu Babu was 
sitting by his side during the period After these 4 or 5 minutes I was satisfied 
he was the second Kumar I was satisfied by lus appearance before he 
spoke Budhu knew me of course I was acquainted with Budhu during the 
second Kumar’s disappearance During the 4 or 5 minutes I was looking at 
the second Kumar, I can’t say whether any other instance of recognition by 
the plaintiff took place The second Kumar was speaking to people during 
these 4 or 5 minutes Those people were im front of hım I cannot name 
them I did not hear what conversation was going on I do not remember 
any other instance of recognition by the plaintiff during these five minutes 
I spoke to 
It was Budhu who pointed to me and asked who I was I was then 4 or 5 
ts from the plamtiff then, and there were people all around me Budhu 


said ‘ate aa (Do you know him *)” Then for the first tune the plaintiff 
noticed me Directly he saw me, he paused a little, and said, “Sf ate ag, 


(he ıs Ashu Babu)” In 1921 I had gone bald (w t 
at the side and some thin hair in front) j R ed 


cubi 


It 1s impossible to resist the conclusion t 
ee a Sepa h 10n that the information was supplied 
Ashutosh Bandopadhyay 


ves the foll ; 
by the plamtif 8 ollowing instance of memory shown 


“I talked a remimscence with him I asked him in Falgoo 
n last 1f he 
recollected where he had seen me first I asked this in my basha He said, 
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“Rankin aq qqa ae” (when Mr Rankin was gomg away) ‘This was a 


fact Before I put this question to him I had not mentioned this matter to 
anybody ” 


But ın crogs-examination he deposed 


“Mr Rankin’s party at which I first met the second Kumar was in 1906 
I was 12 or 13 then It was a farewell party at Northbrook Hall Mr Rankin 
was leaving Dacca on transfer He was the District Magistrate of Dacca 
The party was attended by 150 or 200 people I don’t remember if I saw 
Mr Savage in the party 


Q —Dıd you ever see Mr Savage? 
A —Yes 


Q—Did you see him at the party of 1906? 
A —That I don’t remember 
In that party I had no talk with the Kumars ” z 


It 18 obvious that this cannot be a genuine conversation If the witness 
had no conversation with the Kumars at that party, and if the witness was 
aged only 12 or 13 years at the time of the party, ıt ıs imconceivable that 
the plamtiff should remember seeing him there 


I have examined the evidence of alleged recognition by the plaintiff, and am 
not satisfied that there was genuine recognition im any case The witnesses 
deposed 12 years or more after the incidents described, and their recollection 
was probably maccurate Some of them were apparently convinced that there 
was no opportunity for other persons to inform plaintiff about their identity, but 
I am not satisfied that there was any sufficient reason for such conviction 


ALLEGED MEMORY OF PAST INCIDENTS 


In addition to the evidence of recognition of people by plaintiff, evidence 
has been given to shew that plaintiff remembered incidents of the past known 
only to Ramendra Narayan Roy ‘Three such incidents have been referred 
to as of special importance 


The first of these incidents 1s the one described by N K Nag The 
evidence on the pomt has already been set out in discussing the supposed 
recognition of the plaintsff by this witness Now ıt 1s clear from the evidence 
that the incident was mentioned first by plamtiff, and not by Nag There- 
fore, the plaintiff did not shew knowledge of an incident first referred to by 
Nag If the incident was known to other members of the family, the fact 
that plaintiff was able to refer to ıt four years after putting forward his 
claim, would obviously be no evidence of memory on Fis part The witness 
himself admitted that he himself might have mentioned the incident to 
others, and added = ‘‘The Bara Kumar and Mejo Kumar had requested father 
not to disclose 1t—not on this occasion, but on another occasion when the 
second Kumar had borrowed money from my father” 


It ıs clear, therefore, that the incident had been discussed in the family 
and might well have been known to those members of the family who were 
siding with the plamtiff N K Nag made ıt clear in his evidence that at first 
he thought that news of his intended visit to plaintiff had been given ‘This 
indicates that there had been the opportumty to send such mformation If 
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plaintiff had information that Nag was about to visit tim, the fact that he 
related this incident to Nag might have convinced the latter, but would not 
justify the court mm regarding this as genuine recollection 

The second of these meidents is the bird shooting mcident described by 
Gouranga Chandra Kabyatutha This too has already been described fully 
in an eather portion of this judgment As I have already observed, 1t seems 
clear from the evidence of Abdul Hakim Khan that there must have been 
an wedent lke that described by Gouranga Chandra Kabyatirtha The 
latter 1s the only witness to give any details as to the circumstances ın which 
the question was put to the plamtıff and the answer given The witness 
made ıt clear that there was a great uproar at the time the question was 
put, and that the question was explained to the plaintiff by writing interpre- 
ters for the witness deposed 


“Ashu Doctor himself put the question I mentioned 


Q —Had these questions to be explaimed to the sadhu, yes or no? 

A—I cannot say—there was a “big” golmal when this question was 
put, and after that there was discussion 

Q —Is xt true that the question had to be explained to the sadhu im 
Hindi? 

A —The assembled people talked, but I do not remember how 1t was 
put 

Q—How did you understand 1t? 

A —Half Bengal, half Hindi i 

Q —Is ıt true that some persons ım the assembly had to explain the 
question to the sadhu? 

A —It was explained, but how I must say 


To Court—It was explained in the sense that the assembled people 
proposed that Ashu Babu must tell the name to somebody so 
that the answer might be checked 


Q —What do you mean by this? 


“Some persons from the assembly explained the question to 
the sadhu in Hind: or Bengali’? 
A —Witness explained 1t in Bengali thus “antte yiera aca stata 
2 ot feta fe atate atal sfa fratfaceit (of the people assembled 
there, who explained ıt ın Hindi or ın Bengal ?)” 
This fact is true” 
: It seems to me to be clearly proved that Ashutosh Das Gupta gave an 
incorrect answer to the queshon, and that this caused an uproar But I am 


not satisfied that there was no opportumty in the confusion and uproar for 
some persons to supply the plaintiff with the correct answer 


The third of these important incidents was described by Jitendra Behart 
Mukhopadhyay before the plamtiff was called upon to depose 


The description 1s as follows 
“Next day I went out with him on an elephant Budhu was with us 


We proceeded towards Rajbagan To the south of it 1s a fal tree He 
asked when we approached ‘Was not a snake caught here?” It 1s a 
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fact that a snake was caught here 2 or 3 months after I went to Jaidebpur 
as the second Kumar’s companion An wla-poia also called Chandrakona 
snake lay in the sun under the tal tree The second Kumar and I went to 
see it, and he said, “This must be caught’ He made a noose with cane, 
at the end of a bamboo, and put it into the snake, and the snake thus caught 
coiled round the tree Certain mahs and other people uncoiled the snake 
with great difficulty, and the suake was put into a kerosene box and brought 
home and some time after sent to the Alipur Zoo” 


` 


The witness was dismissed from service under the Court of Wards crımı- 
nally prosecuted, though the cases were found to be false I do not feel that 
he 1s a witness on whom any reliance can be placed ‘The evidence, therefore, 
that the plamtiff was able to recollect imcidents known only to Ramendra 
Narayan Roy ıs far from convincing and does not suffice to prove the mental 
identity of plaintiff and Ramendra Narayan Roy 


5 


SUMMING UP ON THE CASE 


My conclusions on the evidence furnished by the plaintiff’s witnesses 
may be summed up as follows 


1 The evidence proves almost beyond possibility of doubt that Ramendra 
Narayan Roy died in Darjeeling about midnight on the 8th May, 1909 


2 There was a wide-spread rumour in 1917 to the effect that he was 
alve and wandering with santtyasis, there may even have been a vague 
rumour before then Such a rumour 1s no evidence that he was alive ‘The 
rumour of 1917 may have followed the appearance at Jaidebpur of a sannyasi 
vowed to silence There ıs no reason to believe that any statement was 
made by that sannyasi to give rise to the rumour 


3 The story that anonymous letters were received shortly after the 
death ın Darjeeling, and that the Madhab Barı sannyasi came and told the 
members of the family that Ramendra was alive, and that searches were 
made by Akshay Roy or by Sat: Nath Banerjee, 1s fiction, pure and simple 


4 There 1s no reason to believe that the present plaintiff ever suffered 
from loss of memory 


5 When the plamtı appeared ın Dacca and Jaidebpur, be was not in 
fact recognised Some people may have thought that they noticed a likeness 
m him to the dead Ramendra and have gossiped about the likeness, but 
until after Jyotirmoyee Devi had announced that plaintiff was her brother, 
nobody had recognised him 


6 Jyotirmoyee Devi did not recognise the plamtiff. She and her relatives 
started a campaign to persuade people that plamtiff was her brother and 
to produce evidence in his favour 


7 Neither the plamntiff nor his supporters behaved as Ramendra 
Narayan Roy might be expected to behave ‘They all behaved as though 
he would be rejected as an smpostor 


8 The general physical appearance of the plaimtiff,—his age, height, 
build and colouring,—1s similar to that of Ramendra Narayan Roy In addı- 
tion, he has scaly skin on ankles and wrists, and had an irregular scar over 
his left ankle, both of which features were to be found ın Ramendra On 
the other hand, the colour of his eyes ıs different, the shape of his nose 1s 
different, ıt 1s extremely hkely that plamhff has never had syphihs, and 
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certam that his syphilitic history could not have been the same as that of 
Ramendra Narayan Roy, and 


9 ‘There 1s no evidence worth the name to shew mental identity, and on 
the other hand, the plaimtiff’s own evidence 1s difficult to reconcile with 
such identity 

Or, the matter may be approached from another angle 


It ıs certain that on one side or the other there has been a conspiracy 
Either the plamtıff’s principal supporters have conspired to put forward an 
umpostor, or the defendants’ party conspired in Darjeeling to obtam a 
substitute body and to fake a cremation on the Sth of May, 1909 


/ 


The defendants’ men had neither the motive nor the opportunity to 
conspire, nor did they behave like conspirators On the other hand, the 
plamtiff’s principal supporters had both opportunity and motive to conspire, 
and their behaviour was comprehensible, 1f they were acting in pursuance 
of a conspiracy, but was unnatural and incomprehensible, 1f they were not 
so acting 


I am satisfied, therefore, that the plaimtiff ıs an impostor, supported by 
Jyotirmoyee Dev: and others ın the full knowledge that he 1s an impostor 


DEFENCE CASE AS TO PLAINTIFF BEING MAL SINGH OF AUJLA 


Before leaving the case, reference must be made to the attempts made 
by the defendants to prove that the plaintiff ıs a Punjabee named Mal Smgh 
of Aujla 


It 1s clear from the statement of Debabrata Mukherjee recorded in May, 
1921, that before he made his assertion of claim at Jaidebpur, plaintiff had 
already told people that ins home was in the Punjab Debabrata Mukherjee 
was a gentleman with no interest in this litigation, and a person whose 
word there 1s no reason to doubt When the plaintiff deposed ın court, he 


pretended complete ignorance of the Punjab and the Punjabee language 
Thus he deposed in one place 


“I never heard Punjabi talked”, though he pretended to have toured 
northern India for years m the company of four Punyabees It ıs clear 


that this answer was untrue When asked the meeting of the word changa, 
he replied 


“I don’t know changa To know that one must pass in Punjabee” 


Before the end of May, 1921, J H Iundsay had deputed a police officer 
named Momtavuddm Talukdar and an officer of Jaidebpur estate, named 
Surendra Kumar Chakrabarty, to make enquiries in the Punjab and trace out, 
1f possible, one Dharam Das Naga This enquiry was made, because there 
were fatooed on the arm of the plaintiff, in the Urdu script, the words Bawa 
Dharam Das da chela naga, which being translated means—naga and 
disciple of Dharam Das It 15 significant that plamtiff demed all knowledge 


of the meaning of this tattoo mark when he deposed in court, and demed 
that he had taken yous as a naga 


The two officers were supphed with certain photographs ‘They discovered 
Dharam Das, and took him before an Honorary Magistrate, and had his 
Statement recorded Therem Dharam Das identified the photograph shewn 
to hım as that of his chela, Mal Singh of Aujla, who, after mutiation, had 
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been given the name Sunder Das It should be observed that it 1s admitted 
on both sides that the’ real Dharam Das was discovered in June, 1921, and 
taken before Lt Raghubir Singh, Honorary Magistrate, and that he did make 
the above statement, and in view of the admission contamed in the memorial 
Ex J, the plaintiff's party could scarcely avoid making such an admission 
The plaintiff’s case ıs that a photograph of some one other than the plaintiff 
was shewn to Dharam Das on that occasion Surendra Kumar Chakrabarty 
submitted a report on this matter to the Assistant Manager of the Estate, and 
mentioned ın that report that the photograph of plaintiff in a standing posture 
was shewn to Dharam Das ‘ 


DEFENCE WITNESS DHARAM DAS NAGA 


Dharam Das was subsequently interviewed by the plamtiff’s agents, and 
persuaded to go to Dacca But he fled from Dacca snddenly without making 
any public statement im plaintiff’s favour During the trial, the defendants 
examined as a witness a naga sannyasi, who described himself as Dharam 
Das, the guru of plamtiff, and who asserted that plamtiff was his chela, 
Sunder Das The plaintiff was allowed to examine witnesses to rebut this 
evidence, and to prove that the witness was not the true Dharam Das 
Plaintiff, however, did not himself enter the witness box again to deny that 
the witness was his guru But he produced three witnesses who asserted that 
the witness examined on behalf of the defendants as Dharam Das Naga was 
not the same person who had come to Dacca in August, 1921 Those witnesses 
were 


Lalit Mohan Roy, 
Sudhangsn Bhusan Paul, 
Surendra Mohan Roy 


No reason has been given why the plaintiff’s guru should have disowned 
him, and therefore, if the court were convinced that the witness examined 
for the defence was the true Dharam Das Naga, this one fact would almost 
suffice to prove that plamtiff’s claim was false 


The evidence of Lalit Mohan Roy, Sudhangsu Bhusan Paul and Surendra 
Mohan Roy carries no weight Jyotirmoyee Devi made it clear that Dharam 
Das stayed quietly in her house during the Dacca visit, and did not mix 
with the public Thus she deposed 


“He stayed at my house 4 or 5 days or 3 or 4 days He spent most 
of lus time counting beads I did not see him, or hear him speak to anybody 
except myself and the plaintiff” 


And im cross-examination, she said 


“The arrival of Dharam Das caused no commotion that I could see I did 
Not see any outsider come to him He stayed in a room upstairs, and nobody 
had permission to go to hım He stayed for 3 or 4 days” 


This evidence 1s not strictls accurate, as it ıs admitted that Dharam Das 
was taken to the house of Ananda Roy, pleader, but ıt 1s sufficient to shew 
that nobody in Dacca had the opportunity for more than a casual view of the 
sannyasi 


Jyotirmoyee Desi could not say, whether she would know hım agam, 
if she were to sec hm Therefore, the statements of people, who could at 
best have had a casual view of the sannvasi fourteen years earlier, to the 
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effect that the witness was not he, can carry no convichon, more parti- 
cularly, as according to the case made out by plaintiff’s counsel, there was 
a distant resemblance between the wituess’ and Dharam Das Naga’s facial 
appearance 


There 1s one very suspicious detail in the evidence of Surendra Mohan 
Roy A photograph was put to him, and he identified ıt as a photograph 
of the true Dharam Das Naga No explanation was offered how and when 
‘this photograph was taken, nor how and‘when ıt was obtamed If it was 
possible for the plaintiff’s advisers to obtain in this way a photograph of the 
true Dharam Das, it 1s difficult to understand their imability to get any news 
of the man 


I regard this evidence regarding the photograph as deliberately false 
evidence When the witness Dharam Das was examined 1n court, a photograph 
of the plaintiff in a sitting postute was shewn to him, and he identified it as 
a photograph of his disciple, Sunder Das, formerly Mal Singh of Aujla, 
and asserted that ıt was the same photograph which was shewn to lim 
during the enquiry m the Punjab in 1921 The 1921 report, however, proved 
that the photograph shewn to Dharam Das Naga in 1921 was the photograph 
of a man in standing posture We have been asked to draw the inference 
that the photograph taken to the Punjab ın 1921 was the photograph of 
somebody other than the plaintiff 


IDENTIFICATION OF A WRONG PHOTOGRAPH 


The fact that the wrong photograph was identified by the witness im 
court does not seem to me to justify such an inference ‘The witness was 
unlikely to remember the details of the Photograph shewn to him 14 years 
earher, or anything about it except that ıt was a photograph of his disciple 
Sunder Das His identification of the wrong photograph 1s not inconsistent 
with his honest; So far as the witness’ evidence is concerned, it matters 
little what photograph was shewn in the Punjab, because the witness deposed 


that the plaintiff was his chela Sunder Das Tt 15 not disputed that the witness 
saw the real plaintiff 


The evidence of Inentenant Raghubir Singh to the effect that the witness 
examined was the same person who was produced before him in 1921 does 
not convince me ‘This gentleman saw the true Dharam Das Naga on one 


occasion only, fourteen years before he deposed, and could not possibly have 
remembered lus features with certainty 


The circumstances in favour of holding that the witness examined m 
court was the real Dharam Das are — 


1 The plamtif had not the cotrage to go into the witness box, and 
deny the identity Snch a denial would have carried some weight, 
as a court would hesitate to believe that a chela would deny the 
identity of his own gwu, 

2 No attempt was made by the plaimtrff’ 
else as the real Dharam Das, and 


3 Nobody was brought from the Punjab who was acquainted with the 
real Dharam Das, to deny the identity 


The fact that the real Dharam Das was examined in 1921, and identified 
a photograph produced before him, as the Photograph of his chela Sunder Das, 


S party to produce anyone 
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proves that Momtazuddin Talukdar had a photograph with him of one Sunder 
Das, chela of the real Dharam Das 


Jt follows that ether Momtazuddin took the photograph of Sunder: Das 
with hım from Dacca or deliberately set out to deceive the Dacca officials 
by procuring a photograph ın the Punjab and producing that photograph before 
the Naga I cannot bring myself to believe thal he would have dared to 
adopt the second of these alternatives 


It ıs difficult to understand by, what comcidence the Dacca officials could 
supply Momtazuddin with the photograph of a genuine chela of the genuine 
Dharam Das, both of whom were unknown to the officials, unless that photo- 
graph was a photograph of the plaintiff 


There ıs confirmation coming from plaimtiff’s witness, Surendra Chandra 
Bhattacharjee, that plamtiff gave out lis name as Sunder Das, though the 
Witness tried to withdraw the statement ın re-examination 


I am satisfied that a photograph of the plaintiff was taken to the Punjab 
im 1921 and identified by the true Dharam Das as that'of his chela, Sunder 
Das, formerly Mal Singh of Aujla I am inched to hold, though with some 
hesitation, that the witness examined ın court was the true Dharam Das, and 
was the same man who was examined by Ineut Raghubir Singh in the Punjab 
in 1921 My hesitation 1s due to the fact that I find the evidence of the 
witness unconvincing in the extreme, but whether this unconvincing evidence 
proves the fact that the witness was not tellimg the truth, or merely that 
witness was a poor witness, I am not certain The other evidence to prove 
that plaintiff 1s Mal Singh of Aujla 1s contradictory and unconvincing 


CONCLUSION 
The result 1s that I am imclined to the view that plaintiff is a Punjabee, 
but I am not satisfied that he was formerly Mal Singh of Aujla 


The learned counsel for the plaintiff has argued that the failure of a 
party with all the authority and means possessed by the defendants, to prove 
that plaintiff was any one other than Ramendra Narayan Roy, 1s itself strong 
evidence of the truth of his claim I cannot accept this argument In the 
first place, ım a country where sannyasis abound, ıt must often be difficult to 
discover the original name and address of a particular sannyas: without his 
assistance In the second place, the failure of the defendants to disprove 
identity 1s not the equivalent of proof of identity by' the plaintiff As I have 
shewn above, the plaintiff failed utterly ın his attempt to prove affirmatively, 
that he was Ramendra Narayan Roy 


In my opinion, the appeal should be allowed with costs the judgment 
ae decree of the original court should be set aside, and the suit dismissed 
with costs 


REPLY TO BISWAS, J’S STATEMENT AS TO VALIDITY OF 
COSTELLO, J’S JUDGMENT 


At the close of his judgment, mv learned brother Biswas, J. made a 
statement regarding the circumstances in which it was decided that the 
judgment of our brother Costello, J should be read out by us in Ins absence, 
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and gave his opinion that that ‘judgment’ was merely an opinion, and had no 
legal effect 


It 1s necessary, therefore, for me to indicate the reasons why I am unable 
to agree with my learned brother in this matter also, and in doing so, it is 
necessary for me to supplement my learned brother’s statement of facts 


It 1s quite true that the period from the 14th August, 1939 to 31st August, 
1939, was spent in dictating the introductory portion of the judgment, and 
that there was no final discussion on the case at which definite and final 
agreement or disagreement was expressed 


But, on the other hand, throughout the long hearing of the appeal we 
had numerous opportunities of discussing the various points im issue On 
each day of hearing before the mormmg and afternoon sittings we discussed 
these matters again and agai, and ıt was soon apparent which portions of 
the cases of the parties each of us could accept without difficulty, and which 
portions were more difficult of acceptance I am unable to agree with my 
learned brother Biswas, J, that the views of our learned brother Costello, J, 
as tentatively expressed, were ım accord with those expressed in the judgment 
already read ont by my learned brother 


The published record of the proceedings ın court will shew that my 
brother Costello, J and I did not see eye to eye on all points, eg, my 
learned brother passed strictures on the conduct of some of the defence 
witnesses, with which strictures I was unable to associate myself, and it 1s 
clear that my learned brother Costello, J would have had no difficulty in 
accepting some portions of the plaintiff’s story which I found unacceptable, or 
in believing some witnesses whom I found unworthy of credit 


But our learned brother Costello, J found great difficulty in accepting 
other portions of the plaintiff’s story I can remember three subjects at least 
to which in discussion we returned again and again 


he impression left on my mind when our learned brother Costello, J left 
for England was that if he could persuade himself to accept plaintiff’s version 
and plaintiff's evidence on a few matters which we had discussed, he would 
have no difficulty in deciding the appeal in plaintiff’s favour If, on the other 


srl found these obstacles insuperable, he would have to decide agaist 
plain 


As to the legal effect of the judgment we are about to read, I am unable 
to agree with my learned brother Biswas, J 


The cases referred to in my learned brother’s note are distinguishable 
In none of them, so far as I am aware, was the written opimon sent with 
instruction that ıt be read out on behalf of the absent judge, while he was 
still a member of the court the Opition was merely deposited with the 
Registrar preparatory to being read out by the Judge himself, if he should 
be a member of the court at the time of delivery of judgment 


In my opimon, when one member of a 
method of delivering his judgment, hi 


entitled to sit in judgment on him and decide whether or not his method of 
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delivering judgment 1s a proper one We, as his colleagues on the bench, 
are bound, ın my opinion, to treat a judgment so delivered as a valid judgment, 
unless and until a superior court should decide otherwise 


If, however, I am called upon to express any opinion in the matter, I must 
hold that the judgment ıs a valid judgment After the passing of the rule 
to which my learned brother Biswas, J has referred, the reading ont of the 
opimion of an absent judge 1s sanctioned by the Code, and a judgment so read 
out has the same force as if ıt had been read ont in open court by the 


absent jndge,in person 


The only serious criticism 1s based on the ground that there was no 
final discussion among the judges constituting the Bench, before our respective 
judgments were written If there were any force in this argument, all three 
‘judgments’ would be null and void—inasmuch as Costello, J 1s still a member 
of the court and may be able ın future to come to India and deliver judgment 
sn person In my opimuon, ıt 1s for each judge to decide for himself whether 
he has discussed the matter sufficiently, and 1f one judge chooses to express 
a final decision, his brother 1s not entitled to msist on further discussion with 
the object of persuading the former to change his mnd In my opimon, 
therefore, it was for our learned brother Costello, J to decide for himself 
whether he was in a position to come to a final decision without further dis- 
cussion, and if he has so decided, his decision cannot be questioned by us, 
his colleagues 


In the result, therefore, I hold that the judgment of Costello, J. which 
we ate about to read is a valid judgment If the conclusions arrived at m that 
judgment agree with those expressed by my learned brother Biswas, J, then, 
im my opinion, the appeal will stand dismissed If, on the other hand, those 
conclusions agree with the conclusions expressed by me, the appeal will have 
to be allowed, and the suit dismissed 
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COSTELLO, J’S JUDGMENT * 


COSTELLO, J —~—Thus appeal arises out of a suit which, beyond doubt, 
as one of the most interesting and remarkable that ever came before 
a court of law ın this country or indeed ım any other The strange and 
romantic story told by the plaintiff, the complexity and diversity of the 
facts which had to be investigated, the volume of the evidence, the number 
of witnesses examimed, and the time occupied by the tnal—all combined 
to make ıt a case which, ıt 1s no exaggeration to say, 15 umque in legal annals 


The learned judge at the outset of his judgment described the suit ım 
the following words “It ıs not outside yudicial experience, nor 1s the suit 
unprecedented, but ıt 1s very extraordinary, and its gravity arses from 
the magnitude of the property at stake, and from certain personal relations 
1t affects” 


The appellants before us are three out of four persons who were the 
defendants ın the court below, and they are Bibhabati Devi, Ram Narayan 
Roy and Ananda Kumar Devi 


The fourth defendant was Sarajubala Devi She did not oppose the 
plaintyf’s claim im the suit, but actually gave evidence on his behalf 
Accordingly, she 1s not an appellant, but she was made a party to the appeal 
as a respondent She did not appear, nor was she represented at the hearmg 
before us f 


The plaint:ff described himself as Kumar Ramendra Narayan Roy, son 
of Raja Rajendra Narayan Roy of Jaidebpur ım the District of Dacca, and 
the plamtiff claimed that he was entitled to an undivided one-third share in 
certam properties which for the purpose of this judgment may compendiously 
be called the Bhowal Ray He prayed for a decree declaring lum to be the 
said Kumar Ramendra Narayan Roy, and also piayed that his possession of 
the said share in the estate might be confirmed, or, ım the alternative, 1f st 
were found that he was not ın possession of it, that possession might be 
restored to him 


The defendants resisted the claim on the ground that Kumar Ramendra 
Narayan Roy was dead and that the plamtiff was an impostor 


The sut was instituted in the court of the subordinate judge of Dacca, 
and was origmally described as Title Smt No 70 of 1930 of the First Court 
of ihe Subordinate Judge, but subsequently ıt was renumbered as Title 
Sut No 5 of 1933 of the Fifth Court of the Subordinate Judge, and ıt 
ultimately came on for trial before Mr Pannalal Basu who had been selected 
from amongst the subordinate judges of the Province of Bengal to preside 
over this particular trial 


Winle the trial was still in progress, Mr Pannalal Basn was appornted 
to be an Additional District Judge of Dacca, and thereupon the hearng 
continued before hım in that capacity and the suit became Title Suit No 38 
of 1935 of the court of the First Additional District Judge of Dacca 


We mention these facts in order to make ıt clear as to how it came 
about that the exhibits in the case bear a variety of numbers 


* Read by Biswas, J on the 29th August, 1940 
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i MAGNITUDE OF THE CASE 
The tnal began on the 27th November, 1933, and as the learned judge 
states, it contmued from day to day except for holidays and for fifteen days 
on which the learned judge himself was otherwise occupied, of was unable 
to sit owing to personal indisposition or on account of some fortustous event, 
such as the illness of a witness 


The hearing lasted with these intermissions until the 20th May, 1936, 
and judgment was delivered on the 24th August, 1936 The total number of 
days of actual hearing amounted to no less than six hundred and eight 

„ The number of witnesses called on behalf of plaintiff was 1042 and for 
the defendants 435, and ın addition 27, witnesses on behalf of the plaintiff 
and 44 witnesses for the defendants were examined on commission on various 
dates' before and during the course of the trial 


The appeal was presented to this court on the 5th October, 1936, but 
owing to the magnitude of the record and despite the fact that the necessary 
books were prepared with all due diligence and despatch by a staff specially 
appointed for the purpose, the appeal was not made ready for hearmg until 
after the Long Vacation ım the year 1938 ‘The hearing eventually began 
before us on the 14th November, 1938 and lasted for 164 days ‘The period 
of time occupied by the trial and by the appeal gives some indication of the 
wide range of the matters which had to be investigated 

The learned judge in the early part of lus judgment has gone into the 
history and given a description of the Bhowal Raj family in great detai, 
and has outlined the circumstances in which the family lived and their 
general environment It is, therefore, not necessary that we should recapi- 
tulate any of these matters in this judgment Without necessarily accepting 
the learned judge’s findmgs on questions in regard to which there was 
controversy between the parties, such as the degree of education, the style 
of living and the attamments of the family, and in particular, those of the 
second Kumar himself, and also the learned judge’s finding as to the perso- 
nality of the second Kumar, the learned judge’s description of the residences of 


the family and of the general topography of the neighbourhood may be 
taken as entirely accurate 


HISTORY OF THE FAMILY 


It 18 sufficient for us for the purpose of this judgment to state that Raja 
Rajendra Narayan Roy, Zemindar of Bhowal, was one of the largest landed 
proprietors of Eastern Bengal The estate comprises large areas im the 
districts of Mymensmgh and Dacca ‘The family seat was at Jaidebpur, 
situate about twenty miles to the north of the town of Dacca ‘The rent roll 
of the estate in the year 1931 was about six and a half lacs of rupees Raja 
Rajendra Narayan Roy died on the 26th April, 1901, leaving a widow, three 
sons and three daughters ‘The widow was known as Ram Bilasmam ‘The 
sous were, Ranendra Narayan Roy, Ramendra Narayan Roy and Rabindra 
Narayan ‘Roy They were commonly known as ‘Bara Kumar’ {eldest Kumar), 
Mejo Kumar’ (second Kumar), and ‘Chhoto Kumar’ (youngest Kumar) ‘The 
daughters were Indumoyee Devi, Jyotirmoyee Devi and Tarimmoyee Devi 

It appears that under the terms of a Deed of Trust and those of a Will 


executed by Raja Rajendra Narayan Roy, upon his death, his widow managed 
the estate until her own death which took place on the 21st January, 1907 
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_ After that the three sdns became the owners of the estate ım equal shares 
and managed the estate jomtly They continued to lve as an undivided 
Hindu family, jot ım mess, property and worship = ' 


All the three sons had married before the death of therr father, the 
eldest son Ranendra Narayan Roy had married ın the year 1901 a Jady named 
Sarajubala Devi, who 1s the second defendant ın the suit Ramendra Narayan 
Roy, the second son, had married in the year 1902 Bibhabati Devi, who 1s 
the first defendant ın the smt, and in the year 1904 Rabindra Narayan Roy, 
the third son, had married Ananda Kumar: Devi, the fourth defendant ın 
the smt 


In the month of April in the year 1909 the second son, Ramendra Narayan 
Roy, accompanied by his wife Bibhabat: Devi, and her brother Satyendranath 
Banerjee, with a staff of officers and servants, went from Jaidebpur on a visit 
to Darjeeling, and there occupied a house called “Step Aside” 


It was in Darjeeling that there happened the events which have given 
rise to the present dispute Ramendra Narayan Roy fell ill ın the early 
hours of the 6th May, 1909, and after three days he was taken for dead, 
and ın accordance with Hindu custom his body was removed from “Step 
Aside”? for cremation ‘Thereafter, on the 10th May, 1909, Bibhabat: Devi 
and the other members of the party left Darjeeling and returned to Jaidebpur 
where they arrived on the night of the 11th May, 1909 


‘The eldest son, Ranendra Narayan Roy, died in the year 1910 at the early 
age of twenty-eight, and the other son, Rabindra Narayan Roy, died in 
the year 1913, when he was only twenty-seven years of age 


None of the three sons had any children except the eldest, Ranendra 
eres Roy, who had had a son who died in infancy before the death of 
the father 


Hach of the three wives—-Bibhabat: Devi, Sarajubala Devi and Ananda 
Kumari Devi took possession as a Hindu widow of her husband’s share in 
the estate ın the usual course of events 


In the year 1919 the widow of the youngest son, Ananda Kuman Devi, 
took in-+adoption her own brother’s son who 1s Ram Narayan Roy, the 
third defendant in the sut ' 


It appears that in the year 1911 the Court of Wards had taken charge 
of the shares of Bibhabati Devi and Rabindra Narayan Roy, the third son, 
after declaring them “disqualified proprietors’ The Court of Wards also 
took over charge of Sarayubala Devi’s share ın the following year ~ 


In the year 1919, however, ın view of the adoption of Ram Narayan Roy 
by Ananda Kumari Devi, the Court of Wards released her, share for the 
time being, but contemporaneously with the adoption there had ,been an 
agreement by and under which Ananda Kumar Dev: retained a portion of 
the one-third share of her husband, the yemammder vestig ın the adopted 
son After the adoption the Court of Wards declared the adopted son 
a “disqualified proprietor” and took over his share, and im respect of the 
portion retained by Ananda Kumari Devi, an agreement, was come to whereby 
the management of this portion was entrusted to the Manager of the Court 
of Wards under the terms of an indenture ‘dated the 29th April, 1919, and 
a power of attorney of the same year executed by the lady ın favour of one 
Needham, the then Manager The, result was that, ın effect, the Court of 
Wards was actually ın possession and control of the entire Bhowal Estate, 


though they were managing Ananda Kumari Devr’s portion as her, agent 
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. In the month of May ın the year 1932, that ıs to say, at a time when 
the present smt had already been instituted, Ananda Kumari Devi was 
herself declared a “disqualified proprietor” Thus ıt was that at the date of 
the sut Ananda Kumari Devi was not a disqualified proprietor This explains 
why she was sued in her own name and how it came about that she personally 
signed her written statement 


In the appeal before us all the appellants as well as the respondent 
Sarajubala Devi were represented by the Manager of the Comt of Wards 
Bibhabati Devi, however, also appears as an appellant im her individual 
capacity 

By the time the suit was begun none of the ladies were residing in 
Jaidebpur Bibhabat: Devi had left there ın the year 1909, and some time 
later, came to live in Calcutta with her brother, Satyendranath Banerjee 


The eldest Kumar’s widow, Sarajubala Devi, left Jatdebpur shortly after 
her husband’s death in the year 1910 and has ever since been residing in 
Calcutta 


As regards Ananda Kumari Devi, she was at Dacca at the time of her 
husband’s death ım the yeat 1913, but she left Dacca shortly thereafter, 
though she ultimately returned to Dacca and took up residence there 


In the month of December of the year 1920 or mm January, 1921 there 
occurred an event which was destined seriously to disturb the normal course 
of the hitherto placid lives of the members of the Bhowal Raj family There 
appeared in the town of Dacca a sannyasi, naked, except for a lom cloth, 
smeared with ashes and having a long heard and matted hair falling im 
strands behind his back “ 


‘Lhat sannyasi 1s the plamtzff in the smt 


PLAINTIFF’S CASE IN PLAINT 


The plamtiff’s case, as set out in the plait which was in the“ Bengal: 
language, was that “In the month of April, 1909 last the plaintiff accom- 
panied by his wife, defendant No 1, Sm Bibhabati Devi and some other 
relations and officers went to Darjeeling hull station for a change During 


“Taking advantage of the absence of the plaintiff, the wife of the plaintrt 
defendant No 1, Srmati Bıbhabatı Devi, on the allegation that the loki 


CASE IN THE PLAINT 729 


was dead, began to enjoy the plamtzff’s share m the zemindary, etc , according 
to the provisions of the Hmdu Law” The plamtiff describes that "the enjoy- 
ment, m the above manner, by thé defendant No 1, will be regarded as 
possession by the plamtiff durmg lus life tıme Afterwards the Court of 
Wards took charge of the plamtiff’s share on the 28th of April, 1911, on 
declaring the defendant No 1 as a ‘disqualified proprietress’ 


i “In' the beguning of the year 1921 last the plaintiff ım the course of 
tis wanderings in the aforesaid manner came to Dacca town and began to 
stay at the Buckland Bund in the garb of a sannyasi During his stay there 
many recognised and guessed the plamtiff as the second Kumar of Bhowal, 
and later on, the relations of the plaintiff and the local zemmdars positively 
knowing the plaintiff as the second Kumar of Bhowal pressed the plaintiff 
to disclose his identity At that the plaintiff being unable to conceal his 
identity disclosed ıt, and his relations induced him to return to worldly 
affars, and the tenants of the above Bhowal Raj, admitting the plamtrff as 
the second Kumar of Bhowal, began to pay rents and: premium (nazar) to 
tim After that a large meeting was held at Jaidebpur on the 16th May, 
1921, and the plaintiff’s relations and tenants acknowledged 'hım as the 
second Kumar Ramendra Narayan Roy, and the tenants began to pay hike 
before, openly and publicly, rents and nazars (premiums) to him ” 


The plamtiff further said that there having been impediment and obstruc- 
tion to the reahsation of rent on the part of the Court of Wards on account 
of the collection of rent and premiums in respect of his share by the plamtiff, 
the Collector of Dacca, as the result of a conspiracy on the part of Bibhabat 
Devi with her brother and at their imstigation, published on the 3rd June, 
1921, a “Declaration” to the effect that the plamtifif was an impostor and 
that anyone whd paid rent or subscription to him would do so at his own 
tisk 


On the 8th December, 1926, the plamtff presented a memorial to the 
Board of Revenue, praying that the Board would be pleased to direct an open 
enquiry as to his identity and to direct the withdrawal of, the declaration of 
the 3rd June, 1921, or to make any eer order which to the Board might 
seem fit and proper 


This memorial was considered by the then member of the Board of 
Revenue and was rejected by him on the 30th March, 1927 


In the plant the plaintiff refers to an order which was made ın the month 
of April, 1929, under section 144 of the Code of Crimmal Procedure which 
was served upon him, and in which he was described as Sunder Das ahas 
Bhowal sannyast This notice forbade him to enter the “jurisdiction of 
Jaidebpur Police Station” ‘The plaintiff stated that although this order was 
never made absolute, he did apprehend that,1f he went to Jaidebpur there 
would be interference with him 


The plaint goes on to state that the plaintsff was ın possession of the estate 
by reason of receipt of rents, and that Bibhabatt Devi and on her behalf the 
manager of the Court of Wards had been executing illegal certificates against 
the tenants, but that nevertheless the plaimitiff’s possession remained intact 


In paragraph 10 of the plant the plaintiff asserted that his wife prompted 
by evil counsels-and by love of gam had been denyimg his identity without 
seemg him ‘at all, and that she had been adopting various means to interfere 
with his possession of the estate The plamtiff further stated that the 
defendant Sarajubala Devi had personally acknowledged his identity, but the 
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manager of the Court of Wards who was in charge of her share of the estate 
was hostile, and the plamtiff ferred the same hostility in the defendants Ram 
Narayan Roy and Ananda Kumar: Devi from their conduct, although they 
had not openly denied his identity 


With regard to the defendant Ram Narayan Roy, the son adopted by 
Ananda Kumari Devi, the plaintiff stated that he did not know whether the 
adoption was valid, but that as Ram Narayan Roy was in possession of a 
portion of the estate, he had been made a party 


DEFENCE OF BIBHABATI DEVI IN HER PLEADING 


In answer to the plait two written statements were put im—one on 
behalf of the defendants Bibhabat: Devi: and Ram Narayan Roy jomtly, and 
the other by the defendant Ananda Kumari Dev: ‘The defendant Sarajubala 
Devi did not put m any written statement The written statement of the 
defendants Bibhabat: Devi and Ram Narayan Roy was in English, and was 
verrfied by the manager of the Court of Wards, and not by these defendants 
personally 


In this written statement the answer made to the plaint, broadly stated, 
is that Ramendra Narayan Roy died in Darjeeling at about midnight on the 
8th May, 1909, following an acute attack of biliary colic, and that on the 
following morning his dead body was taken out im procession to the local 
cremation ground, and was there burnt to ashes 


It was further pleaded in this written statement that the plaintiff is not 
a Bengalee—much less a member of the Bhowal Ray family, that he never 
knew the Bengali language, and even at the time of the filing of the written 
statement, after a strenuous effort for nearly ten years, following the year 1921, 
and “with the assiduous endeavour of a number of designing persons who 
have set him up for their own interest and have now got this suit filed ın 
lus name, has not been able to learn the Bengali language, or to talk properly 
in that language like a Bengalee” 


Paragraph 17 of this written statement is m the following terms ‘That 
in 1910 the eldest Kumar died, followed by the death of the youngest Kumat 
im 1913 The Court of Wards has since been ım charge of the entire estate 
of the three widows until 1919, when the share of the youngest lady has been 
released by the Court of Wards, but it is still managed by its manager jointly 
with others under the Court of Wards The sisters of the Kumars and the 
nephews, along with other relations and dependants, lived in the Ray palace 
at Jaidebpur as members of the Raj family till about 1914, and their expenses 
used to be borne by the estate up till that tune These advantages were 
discontinued with the result that all of them had to shift for themselves, 
the sisters being allowed only a monthly allowance of Rs 200/- each according 
to the provisions contained in the will of the late Raja Rajendra Narayan Roy 
Certain compassionate allowances and pittances that used to be paid during 
the time of the Raja and of the Kumars to poor and distant relations, and 
other dependants of the Raj family, were ım most cases stopped, and in other 
cases greatly reduced In short, the Court of Wards had to withdraw all 
allowances, pittances and other advantages not provided for in the Trust Deed 
or the Will left by Raja Rajendra Narayan Roy, with the result that the 
administration of the estate by the, Court of Wards became greatly unpopular 
with most of the relations and dependants of the Kumars Besides, there 
had been several disputes and litigations between the Court of Wards and 


i DEFENCE, CASE 731 
/ 


the sisters of the Kumars relating to extensive Zemindam, properties, and 
a portion of the ancestral homestead of the Kumars and other matters” 


Paragraph 18 sets out that the tenants of the Bhowal:estate had come 
to dishke the administration of the Court of Wards, ‘fon account of the 
enforcement of the certificate procedure, and other rules of collection and 
management strictly according to the Court of Wards Manual ” 


The written statement further contains a plea that the plamtiff had been 
set up as the second Kumar of Bhowal by some designing persons 


The written statement contains a general traverse of the whole of the 
case as made im the plant, and the defendant Bibhabat1 Devi asserted that 
she was present at the death of her husband and that “she has and can bave 
no doubt ın her mind even after having seen him several times ın Calcutta 
that the plaintiff is an impostor” j 


ANANDA KUMARI DEVI’S CASE 


The written statement of Ananda Kumari Devi was ın Bengali, but 1s 
much on the same lines as the other one It states ın terms that “the plaintiff 
1s not and can never be the second Kumar of Bhowal, but 1s an impostor’? 


The pleading makes the specific case that the sisters of the three Kumars, 
their nephews, and the step-sons of Kripamoyee (the Kumars’ father’s sister) 
had, with the help and advice of some people, set up a sannyasi, an inhabitant 
of the Punjab, as the second Kumar, having brought him under their control 
by means of bribes and various other allurements These pleas are contained 
in paragraph 10 which, ın effect, 1s an elaboration and extension of the matters. 
dealt with in paragraphs 17 and 18 of the other written statement r 


‘ Ananda Kumari declared that the present sut was based on malce and 
conspiracy : ' 


Tn addition to the matters already mentioned, it 1s pleaded ın one or other 
of the written statements that'as a matter of law, the plaintiff haying on his 
own admission become an ascetic, and having relingmshed the world, had 
lost all his nghts, and was not entitled to claim any of the reliefs he was 
seeking im the suit, and that in any event the suit was barred by) limitation 
There was a further plea that the suit was also barred by reason of the 
provisions of section 42 of the Specific Relief Act 


bee 


AMENDMENT OF THE PLAINT 


It ıs to be noticed that im the plamt in its orginal form the plaintiff 
asked that 1t might be declared that he was Kumar Ramendra Narayan Roy, 
the second son of the late Raja Rajendra Narayan Roy of Bhowal, and that 
a permanent injunction might be issued upon the defendant Bibhabat: Devi, 
restraining her from causing obstruction m any way to the plaintif’s -posses- 
sion of the one-third share of the entire Bhowal Raj estate, consisting of the 
properties left by the late Raya Rajendra Narayan Roy and those that had 
been acquired subsequently Having regard to the fact, however, that the 
defendants ın their written statements had demed mter aha the possession 
of the plamtiff and had contended that the suit was barred by limitation, 
the plamt:ff on the 19th February, 1931, made an application to the court for 
amendment of the plaint by the addition of a prayer for confirmation of his 


~ 
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Possession, or, 1m the event of his bemg found not to have been ın possession, 
for recovery of possession As a result of that application, an order was made 
on the 15th April, 1931, allowing the amendment asked for 


The plait was accordingly amended, and ın its final shape contains an 
additional prayer asking that “the plaimtiff’s possession may be confirmed 
in respect of the one-third share of the properties described ın the Schedule 
below, or if from the evidence and under the circumstances plaintiff’s posses- 
sion thereof 1s not established, then possession thereof may be given to the 
plamtiff, and ın such circumstances additional court-fees may be taken from 
the plamtiff, and decree may be passed accordingly” 


» In consequence of the amendment of the plait, the defendants Bibhabati 
Devi and Ram Narayan Roy put m an additional written statement by which 
they objected to the amendment, and reiterated their plea that as the plaintiff 
had renounced the world and retired from all worldly imterests, entered a 
teligious order and had become “a perfect sannyasi", after having performed 
all the necessary religious rites and ceremomies of a sannyasi more than twelve 
years previously, and as he had led the life of a sannyasi, his claim to the 
estate was not mamtamable The amendment above-mentioned, and certain 
other amendments to the plait which it 1s not necessary to discuss are printed 
am red ink im the record 


ISSUES IN THE CASE 


It 1s to be observed that the issue raising the question whether the sut 
was barred under the provisions of section 42 of the Specific Relief Act was 
not argued in the court below, and the learned judge disposed of st by saying 
that the smt was not a declaratory suit, and so section 42 did not raise a bar 


As regards the plea in bar which may sucemectly be descrbed as “Civil 
Death”, this may be disposed of in a few words and at once by saying that 
no Setious attempt was made on the part of the defendants to support this 
plea or to place before the court any facts sufficiently definite in character to 
substantiate it In our opinion, therefore, ıt was of no avail to the 
defendants, and may be disregarded altogether 


The only point of law, therefore, which might require consideration 1s the 
plea of Limitation 


The questions of fact which had to be decided in the suit resolved them- 


selves into one comprehensive question, namely, whether the plaintiff 1s the 
second Kumar of Bhowal or not 


The learned judge characterised this issue as “short and simple”, and 
no doubt, in a sense, that is an accurate description, but although the issue 


1s easy to state, it 1s by no means easy of solution owing to the nature and 
extent of the factors which had to be taken into oda cea 


We have already set ont the contentions of the 
parties as outlined in the 
Pleadings But we think it is desirable to give a brief account of the case 
as made at the tral on behalf of the plaintiff and of the defendants, 


respectively 
PLANTIFF’S CASE AS MADE AT THE TRIAL 


. To deal first of all with the Plaintiff's story At the tme when Ramendra 
Narayan Roy went to Darjeeling in the month of May in the year 1909, he 
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was suffering from syphihs In Darjeeling he stayed at a house called ‘Step 
Aside’ This house had been engaged m advance for a penod from the 
middle of Apri to the end of June for the occupation of Ramendra Narayan 
Roy by lis brotheran-law, Satyendra Nath Banerjee, and Ramendra Narayan 
Roy’s Secretary, a man of the name of Mukunda Gum The party which 
accompanied Ramendra Narayan Roy consisied im all of about two dozen 
persons, and ther names ate set out in the judgment 


‘ 


HAPPENINGS AT DARJEELING 


‘Ramendra Narayan Roy with his party left Jaidebpur on the 18th April, 
1909,'and arrived at Darjeeling two days later About a fortmght after that, 
te be exact, im the small hours of the 6th May, 1909, Ramendra Narayan Roy 
fell x1! On the 8th May, 1909, between the hours of seven and eight o'clock 
im the evenmg, he passed mto a state of apparent death as a result of the 
administration to him by his own private physician Dr Ashutosh Das Gupta 
of a poison which produced all the symptoms of arsenical poisoning The 
apparently dead body was taken out from “Step Aside’? and carried m a 
procession to the local cremation ground for cremation some two or three 
hours later The story proceeds that after the arrival of the procession at 
the cremation ground and before the funeral pyre could be lighted, a storm 
and heavy ram came on which was so violent that all the persons who had 
accompanied the body fled away and took sheltet ın ‘various structures im the 
neighbourhood, leaving the body where it was Whulst the body’ was lying 
unattended, the downpour of rain had the effect of revivmg Ramendra Narayan 
Roy and ‘he began to groan The sounds made by him reached the ears of a 
party of four sannyasis who had some time before taken up therr quarters m 
a sort of cave sitnated within a short distance from the cremation ground 
Hearing the cries of distress, the sannyasis emerged from their cave and made 
their way to the spot where the body of Ramendra Narayan Roy was ‘lymng 
on a khat ‘The sannyasis untied the cords by which the body had been 
secured to the khat, removed coverings from the body and carned ıt to a hut 
situated at some distance down-hill from the cremation ground When even- 
tually, after about an hour or so had elapsed, the cremation party returned to 
the place where they had left the body, they found it gone 


By reason ‘of: the mimistrations of the sannyasis, Rameridra Narayan Roy 
after a few days recovered consciousness, and after a lapse of about a fortmght, 
during which tıme the party had moved and lodged themselves in, another 
hut still further «down: the hillside, Ramendra Narayan Roy had recovered 
sufficiently to make it possible for the sannyasis to take him away with them 
from Darjeeling “But although Ramendra Narayan Roy had recovered in 
body, his mind remained affected, and was to all’ mtents,and purposes a 
complete blank He had no knowledge of who he was, nor;any recollection 
of his previous hfe and circumstances In this condition, according to hus 
own account, he wandered from place to:place im various parts of India in 
the company of the sannyasis and adopted im all respects their habits and 
mode of living In this manner, Ramendra Narayan Roy contimued wandering 
about, until several years later, whilst at a place called Braha Chhatra, his 
memory cleared to some extent, and he was able to remember that his original 
home was at Dacca, and then, after travelling alone by a devious route for 
about’ twelve months longer, he eventually arrived im that town i 


The persons who had accompamed Ramendra Narayan Roy to ‘Darjeeling 
left there on the 10th May, 1909, and arrived ,back at Jaidebpur at a late 
hour on the followimg day 
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i ! INTERVENING YEARS AT JAIDEBPUR 


During the course of the mtervenmng years various events of some smport- 
ance ın the story had been taking place ım Jaidebpur The plaintiff says that 
almost immediately after the party returned from Darjeeling, there was 
considerable talk to the effect that the body of Ramendra Narayan Roy had 
not, ın fact, been cremated at all ‘This talk developed into a rnmonr which 
eventually reached the ears of members of the Bhowal family, with the 
result that a discussion took place amongst some of them as to whether 
it ‘was: fitting m the, circumstances that the usual sradh should be held 
without:there first of all being a ceremony of the kind known as kushaputtalika, 
which consists of the burning of an effigy made of kusha grass But mm the 
end this idea was discarded, and a sradh in the ordinary form was held on 
the eleventh day after the supposed death, that 1s to say, on the 18th May, 1909, 


' 


* RUMOURS 


y 
The rumour, m the course of the enswug months, became more com- 
prehensive, and according to the plaintiff’s story, after the lapse of some 
four mouths or so, 1t developed into a suggestion that not only was the body 
of Ramendra Narayan Roy not cremated, but that the man himself was 
living and was wandering with sannyasis. This rumour, it 1s said, became 
current all over the Bhowal district and even in other parts of Bengal 


The rumour that the Kumar Ramendra Narayan Roy was actually bvg 
and was wanderimg with sannyasis arose out of a visit made by a certam 
sannyasi to the private temple—known as Madhab Bar1—attached to the Bhowal 
family mansion in Jaidebpur ‘This Satnyasi 1s said to have narrated to 
Satinath Banerjee, otherwise known as Sagar, the son-m-law of Ramendra 
Narayan Roy’s sister, Jyotirmoyee Devi, a story to the effect that this 
santyasi himself had seen a Bengalee rich man’s son roaming as a sannyas, 
and had heard that he had been found in Darjeeling It ıs said that ım 
consequence of this conversation, at some time or other, though the exact 
date was never very exactly specified, one Akshoy Roy, an agnatic relation 
of the family, undertook, at the mmstance of Ranendra Narayan Roy, the 
eldest son of the family, a journey to Darjeeling, and to varions places in the 
northern parts of India, for the purpose of making enquiries and investigating 
the truth of the subject matter of the Tumour It 15 not clear what, if 
anything, resulted from this quest, but it ıs said that Knpamoyee Devi (the 
maternal aunt of Ramendra Narayan Roy), who had gone shortly after the 
death of Rabindra Narayan Roy in the year 1913 to pass the rest of her days 
in Benares, made a practice of seeking out an 


The plamtiff made the case that the rumours abo 
= t; d 
until in the year 1917 they were mte ve-mentioned continued, 


a nsified 1m consequence of the arrival im 
Jaidebpur in that year of a monum sannyasi, that is to say, a sannyasi under 
a vow of silence, who, while he was in Jaidebpur, made a communication to 


Jyotirmoyee Devi regarding Ramendra Narayan Roy, which she says “filled 
us with joy” ahead 


' z 
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RANI SATYABHAMA’S LETTER TO MAHARAJA OF BURDWAN 


An outstanding consequence of the visit of this mot sannyasi was that 
Satyabhama Devi, grandmother of Ramendra Narayan Roy, wrote a letter 
which was dated the 3rd September, 1917, to the Maharajadhiray of Burdwan, 
in which she stated that ‘there 1s a rumour for about two months in this 
place to this effect —The second Kumar Bahadur of Bhowal ıs alive After 
his death, his body was taken to a cave, for performing funeral mites Owing 
to,a great storm and heavy shower setting in at that time, they put fire to 
hus mouth and left the body at that place without burning the, same ‘Then 
an ascetic came with his followers, took him away and made him ahve Now 
1t ıs reported that he has become a recluse and 1s living with him He does 
not want to enter into worldly affairs any more I have not yet come to know 
definitely where he really 1s Many people speak of many places Such a 
tumour 1s afloat in different districts, such as, Dacca, Faridpur, Barisal, 
Mymensingh, Rangpur, Dimaypur, Comilla, etc Many people are daily 
wanting to know informations from me regarding this matter I have not yet 
been able to decide one way or the other I have come to know from 
those who went to Darjeeling with the late second Kumar that you too were 
at Darjeeling at the time of the death of the second Kumar Informations 
were sent to you after his death, ıt 1s said that you arranged for the tuls: 
leaves and the Ganges water” 


The purpose of this letter was to enquire whether the incidents mentioned 
in the letter were true or not, or “whether the body of the second Kumar 
was in fact burnt” 


1 

In answer, the Maharajadhiray of Burdwan wrote a letter, dated 
the 20th September, 1917, ın which he said that he was “staying at 
Darjeeling when this calamitous: event happened there I also recollect that 
some persons came to my local Superintendent and gave him this information, 
and ıt was from him that I heard that the Kumar Ramendra Narayan Roy 
of Bhowal had died Thereafter,—whether ıt was ın the morning or in the 
evening I do not exactly remember,—I saw an assemblage of men at the 
place where dead bodies are burnt at Darjeeling, and having enquired who 
had died, I was told in reply that the said Kumar of Bhowal had died, and 
that ıt was his dead body that was being burnt” 


This letter, for some obScure reason, was not made an exhibit at the 
trial, but by consent of both parties before us in the appeal, a copy of 1t, 
which had been retained in the Burdwan Raybati, was put im evidence and 
marked as an exhibit 


At the trial a much later letter of the Maharayadhiray of Burdwan, namely, 
one dated the 16th May, 1921, was put ın evidence on behalf of the plaintiff 
This letter was apparently not written m answer to any letter sent to the 
Mahatajadhira) of Burdwan, and the circumstances which brought about the 
writing of it are not altogether clear It may be necessary to refer to this 
letter later 

It was a definite element in the plamtzff’s case that rumours as to the 
existence of Ramendra Narayan Roy were current from almost immediately 
after the events in Darjeeling, and that these rumours persisted down to the 
year 1921, when the plaintiff appeared on the scene in Dacca 


PLAINTIFF'S ARRIVAL AT DACCA a A 


The exact date on which the plaintiff atrived in Dacca is not known 
‘The plaintiff himself was not able to specify it But, as already stated, ‘it was 
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approximately at the end of the year 1920 The plaintiff’s own account as to 
how 1t came about that he found himself 1m Dacca is that, having recollected 
at Braha Chhatra that his home was at Dacca, though not who he was, while 
he was still ın the company of the sannyasis including his gwu Dharam Das, 
he was directed by the latter to go home, and he was told that after gomg 
home if he could overcome maya, that ıs to say, love of the world, he could 
come back after a year, and would find Dharam Das waiting for him at a place 
called Hardwar, and he would then be duly initiated mto‘ sannyas The 
plaint parted company with the sannyasis at Braha Chhatra and set out 
alone, and after passing through various places, he eventually arrived by tram 
at Dacca late at night, and stayed im the railway station there until the 
following mornmg In the mormmg, he made his way to the sudder ghat 
on the banks of the river Buriganga, crossed from there to a chu on the far 
side of the rer then returned agam, and seated himself on the Buckland 
Bund im front of the gate of a house which was referred to ın the evidence 
as Rup Babu’s house There he remained day and mght, completely oblivious. 
of all weather conditions for some four months He had all the outward 
appearances of a sannyası He was naked except for a lengh, 16, a lom 
cloth He had a long beard, and tus hair matted into a mass of cords fell 
behind ins back reachmg down to his knees His body was besmieared from 
head to foot with ashes' In front of him was a Dhum, that 1s to Say, an 
mcense burner 


VISIT TO KASIMPUR AND THENCE TO JAIDEBPUR 


According to the plamtzff’s own account, whilst on the Buckland Bund, he 
recognised some of the persons passing to and fro and even recollected their 
names Gradually he remembered that he belonged “to these parts”, and 
even whilst stiff on that spot, he recollected that he was the second Kumar 
of Bhowal During the time that the plamtiff was at the Buckland Bund, 
whenever he was spoken to, he replied m the Hinds language On or about 
the Sth April, 1921, the plamtiff was taken to a place called Kasunpur, situated 
at a distance of a few mules to the north-west of Jaidebpur The plamitiit’s 
case is that he was taken there by Atul Prosad Roy Chowdhury, a zemmmdar 
of Kasumpur This gentleman was an old friend of the Bhowal family. The 
Plamntiff gives as the explanation of why he went to “Kasımprr, that Atul 
Prosad Roy Chowdhury took hım to Kasimpur, because the latter suspected 
that the plamtıff was the second Kumar of Bhowal The plamtiff remained 
at Kasimpur some five or six days, and was then sent to Jaidebpur on an 
elephant He arrived there one day about the muddle of April, 1921, mm the 


on the posta {brick-built platform) under a Kumm tree at Madh 
ab Bari alread 
mentioned, and there he stayed throughout the night of his arrival, the ‘ext 


. 


AT JYOTIRMOYEE DEVIS HOUSE 


While the plaimtiff was at Jaidebpur, '‘Jyotirmoyee Devi, the sister of the 
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summons the plaintiff went to the house of Jyotirmoyee Devi which she had 
built for herself,in the year 1914 It was situated at a little distance to the 
south-east of the Rajbarı m a district known as Chakkar’ Satyabhama Devi, 
the grandmother of the second Kumar, was present in the house at the time, 
and also some of the other relatives of Jyotirmoyee Devi Some conversation 
took place between Jyotirmoyee Devi and the plaintiff, and his manner of 
speaking and looking at people as well as his general appearance, and m 
addition, his gait, aroused her suspicions Accordingly, after the plamtiff had 
left, and had returned to the Madhab Barı at the family mansion, Jyotirmoyee 
Devi made up her msnd to invite him to a meal on the following day ın order 
that she might have the opportunity of viewing him in a better light 
Accordingly, the same evenmg she sent one of her officers, Jitendra 
Bhattacharjee, to invite him to come On the next morning, Jyotirmoyee 
Devi’s son, Budhu, went to fetch the plaintiff, but he did not immediately 
come, but came at about midday The plaintiff stayed on in Jyotirmoyee 
Devi's house until about four o’clock that same afternoon, and while he was 
im the house, there occurred a somewhat dramatic scene which served to 
strengthen the impression that had already been made on the mind of 
Jyotirmoyee Devi and others present that the plamtff might be Ramendra 
Narayan Roy 


When the plaintiff went away from Jyotirmoyee Devi’s house, he was 
driven ın a tum-tum belonging to Budhu to the local railway station, and 
“thence he departed for Chandranath, a shrme in the district of Chittagong 
He returned, however, from there to Dacca after a short time, and again 
resumed his life on the Buckland Bund ‘This was about the 20th April, 1921 

( 


J i 


VISIT TO SAIBALINI DEVS HOUSE AT DACCA 


Within a few days after this, Jyotirmoyee Devi sent her son, Budhu, and 
her officer, Jitendra Bhattacharjee, from Jaidebpur to Dacca for the purpose of 
bringing the plaintiff to Jaidebpur, but on that occasion they were unable to 
induce him to come Jyotirmoyee Devi accordingly came to Dacca herself, 
and put up at a house belonging to the husband of her sister, Tarmmoyee 
Devi She went there, because she wished to show the plaintiff to her sister 
But it appears that the husband of Tarmmoyee Devi, Brajalal Mukherjee, 
objected to having the sannyasi in his house, so Jyotirmoyee Devi was forced 
to arrange with her son to have the plaintiff taken to the house of a lady 
named Satbalint Devi, a second cousin of Jyotirmoyee Devi and of Ramendra 
Narayan Roy A son of Sasbalin1 Devi together with Budhu and Jitendra 
Bhattacharjee went to fetch the plaintiff, and they brought him to the house 
of Satbalini Devi, and there he was seen by a number of ladies who were 
relatives or connections of the family, and, ın particular, by Kamal Kamim 
Devi, an aunt of Sasbalini Devi Kamal Kamini Devi, so it 1s said, also 
suspected that the plaintiff might be the second Kumar of Bhowal At the 
tıme of this visit, the plaintiff was still ın his usnal garb of a sannyasi, with 
a lom cloth, long matted hair, and a beard He remamed in the house for 
half an hour or so, and then returned to his pitch on the Buckland Bund 


BACK TO JYOTIRMOYEE DEVI’S ‘HOUSE 


Some days later, that 1s to say, on the 30th April, the plaintiff went to 
Jaidebpur to the house of Jyotirmoyee Devi How he came to be there 1s 


47 
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t 
not very clear, but ıt seems that he must have been sent for by Jyotırmoyee 
Devi herself, because she desired to have another look at him ‘This brings 
us to a vital part of the plaintiff’s story f 


The plamtiff arrived at Jyotirmoyee Devi’s house about seven or half past 
seven o'clock in the evenmg He was given a seat in the “Bastakkhana” m 
which room at the time there were present Atul Prosad Roy Chowdhuri (other- 
wise known as Bhulu), Jyotirmoyee Devi’s officer Jitendra Bhattacharjee, an 
officer of Bhulu’s, and some of the local residents who were in the habit of 
coming to play cards with Budhu, Jyotirmoyee Devi’s son, Jyotirmoyee Devi 
herself was ın an adjomimg room, but through a doorway she observed the 
sannyasi looking at some photographs of the members of the Bhowal family 
and weeping 


It appears that on that evening no one had any conversation with the 
sannyası On the following day, that 1s to say, the 1st May, the plaintiff 
went in the early morning to bathe in the mver Chilla: which flows alongside 
the Bhowal family mansion After the bath the sannyasi returned to the 
house smeared with ashes as usual The only incidents of any importance 
on that day were, according to the plaintiff’s story, that he said in Hindi 
to Jogendra Nath Banerjee, the Secretary to the Bhowal Raj, “clean my 
Bavtakkhana”, an mstraction which tended to increase the general suspicion 
as to the man’s real identity About the same time Jyotirmoyee Devi told 
the plamtı not to smear his body with ashes in future This she did in 
order the better to see the complexion of the plamtiff 


On the 2nd May, as far as one knows, nothing of any particular importance 
happened except that Jyotirmoyee Dev: remonstrated with the plaintiff, because 
he had not complied with her demand or request that he should not put 


ashes on his body, and she once more requested him not to do so on the 
morrow 


On the next morning when the plamtiff went to bathe, he was accom- 
panied by one of the family setvants, and a man called Nagendra Kumar 
Bhattacharjee, apparently im order that they might ensure that he would carry 
out Jyotirmoyee Devi’s behest At any rate, on that occasion he did come 
back from the miver without ashes on his body, thus enabling those im the 
house to see the natural shade of tus skin The result was that not only 
Jyotirmoyee Devi but the other relatives, including the grandmother 
Satyabhama Devi, recogmsed the plaintiff as Ramendra Narayan Roy On 
that occasion there were also present a large number of the tenants of the 
estate On the same day, Jyotirmoyee Devi endeavoured to induce the plamtff 
to allow her son to examine the body of the plamtıf to see whether he 
possessed marks on his body which would correspond with those known to 


y of the second Kumar of Bh time 
the plaintsff would not permit this to be done ie aaa 


EXAMINATION OF MARKS 

We now come to a day which may be described as a landmark in the 
history of the plamtff’s case On the 4th May, the plaintiff yielded to 
Jyotirmoyee Devi’s wishes and suffered Budhu (Jyotirmoyee Devi’s son) to 
look for marks ‘This took Place at about seven o'clock im the morning at 
a time when no outsiders were. present, and it is said that the result of the 
examimation which was made was that Jyotirmoyee Devi was able to say to 
the plaimtiff, “Your marks and appearance are like those of ‘my second 
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brother You must be he Declare your identity’? The plamtff, however, 
repudiated the suggestion, and-in the words of Jyotirmoyee Devi herself, he 
said, “No, no, I am not” Jyoturmoyee Devi in spite of this told her son 
to inform all the people, who had come to the house, that the marks of 
the second Kumar’s body were on the plamtiff The son and nephew of 
Jyotirmoyee Devi thereupon told the persons present what Jyotirmoyee Devi 
had asked them to say 


DECLARATION OF IDENTITY 


The plamtiff later ın the day took a seat ont in the open amongst 
the assembled tenants, and these insisted upon his telling them who he 
was This he eventually did m the afternoon Before this happened, 
however, Jyotirmoyee Devi had threatened that she would not take any food 
unless and until the plaintiff avowed his identity At the tame when the 
plaintiff disclosed his identity as Ramendra Narayan Roy, as Jyotirmoyee 
Devi relates, he was already sitting outside the house m an open space which 
was part of the premises The story ıs that somebody enquired, “What 1s 
your name?”, to which the plaintiff replied, “Ramendra Narayan Roy 
Chaudhuri” He was then asked what was his father’s name; and he said, 
“Raja Rajendra Narayan Roy Chaudhuri’ ‘Then his mother’s name, and he 
rephed, ‘Rani Bilasman1 Devi” These questions were put by some person 
or other sn the crowd round about the plaintiff, and after he had given these 
answers, a voice said, “Everybody knows the name of the Raja and Ram, who 
brought you up?” and ın answer to this question the plaintiff said, “Aloka” 
Then the assembled people cried out, “Madhyam Kumarer Jay”, and many of 
the women present shouted their “jokar”, that 1s to say, the sound “ulu ulu” 
used by Hindu ladies on festive occasions 


At this point, according to the plaintrif’s own evidence, he “fell down 
im something like a fit I was ın that condition for ten or twelve minutes” 
It appears that a very large number of people had by that time collected 
together around him ‘The plaimtiff was attended to by Jyotirmoyee Devi and 
another lady, whose name 1s Magnabala Devi When the plaintiff had snffi- 
ciently recovered, he was taken to the house of Jyotirmoyee Devi’s sister, 
Tarinmoyee Devi, close by, ın order that he might be away from the crowd 
This ın brief represents the account given in the evidence of the plamtıff 
himself and that of Jyotirmoyee Devi of the ‘‘Declaration of Identity” referred 
to in the case from time to time as the “atma-parichay” 


It 1s a pomt ın the plaintiff’s case that Jogendra Nath Banerjee, the 
Secretary of the Bhowal Estate, was present on this occasion, and that in 
the begining he as well as the members of the family was amongst the 
number of those who recognised the plaintiff as the second Kumar of Bhowal 
On the same day Jitendra Mukherjee (Billoo), a son of the eldest sister, 
Indumoyee Devi, set off for Dacca to mform the relations there about the 
plaintiff's declaration of identity 


NEEDHAM’S REPORT TO LINDSAY 


On the following morning, namely, that of the 5th May, 1921, Jogendra 
Nath Banerjee and the Assistant Manager of the estate, Mohm Mohan 
Chakravarty, made a draft of a letter for F W Needham, the Manager of 
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the estate The letter was signed by him and then sent to J H Inndsay, 
who was then the Collector of Dacca A copy of this letter was sent to the 
defendant Bibhabat: Devi, and also to the widows of the other two Kumars 


% ! 


ALLEGED REPORT BY SHERIDAN 


It was stated on behalf of the plaintiff that somewhere abont the 9th May, 
1921, a police officer named Sheridan had an imterview with the plamtiff at 
Jyotirmoyee Devi’s house at Jaidebpur, and that there he compared the features 
of the plamtıff with those m a photograph of the second Kumar of Bhowal, 
and also asked him certam questions with regard to tiger shooting and guns 
generally, all of which questions the plamtiff answered to Sheridan’s satisfac~ 
tion ‘This police officer also put mto the hands of the plaintiff a No 12 
double-barrelled ‘breech-loading gun im order to test whether the plaintiff knew 
how to handle the gun and how to take it to pieces and put it together 
agan It 1s said that the plamtiff satisfactorily acquitted himself of this 
test also In the course of the present proceedings the plaintiff called for 
the production of any report which might have been made by the police 
officer concerned, but no such report was ever produced, and ıt 1s not at all 
clear whether the defendants ever admitted that the interview took place at all 


BIG MEETING ON 15th MAY, 1921 AND AFTER 


From the 4th May until the 15th May crowds of people were daily coming 
to see the plamtiff, and he was receiving presents from them upon the 
footing that he was indeed the second Kumar of Bhowal, and then on the 
latter of these dates there took place a large meeting which was held on the 
open ground in front of the Raybar1 at Jaidebpur This meeting was presided 
over by one Adı Nath Chakravarty, a taluqdar of a place called Rarisaba 
The plaimtf and Jyotirmoyee Devi’s son Budhu arrived at the meeting 
mounted on an elephant and rode round the outskirts of the assembly, and 
during the progress m this fashion he was acclaimed by the crowd as the 
second Kumar of Bhowal After the meeting the plamtıff stayed on 10 
Jyotirmoyee Devi’s house for several days, and durimg that time the coming 
of many visitors continued Shortly after this, an association was formed 
called the Bhowal Taluqdar and Proja Samiti for the purpose of raising funds 
with a view “to establish the Kumar im the legal position by legal means” 
There was a taluqdar of Bhowal named Digendra Narayan Ghose, and he 
became the President of this Association and one of the strongest supporters 
of the plamt:f On the 18th May the youngest sister, Tarimmoyee Devi, 
came over from Dacca to Jyotirmoyee Devi’s house, and st 1s said that she 
in her turn recognised the plaimtrff Presumably as an outcome of this visit, 
on the 23rd May, 1921, a joint petition on the part of Jyotirmoyee Dev, 
Tannmoyee Devi and Govinda Mukherjee (the husband of Jyotirmoyee Devi’s 
eldest sister, Indumoyee Devi) was sent to the District Officer at Dacca asking 
that there shonld be an enquiry into the plaintiff's identity 


PLAINTIFF'S INTERVIEW WITH LINDSAY 


On the 29th May, 1921, there occurred an event of considerable importance 
The plaintiff himself went with two lawyers named Sarat Chandra Chakravarty 
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and Pyar: Lal Ghose to have a talk with J H Lsndsay, the Collector of Dacca 
What transpired at the mterview 1s a matter of dispute, but a record of the 
interview purporting to give particulars of what took place was made by 
J H Inndsay on the same day 


LINDSAY’S “IMPOSTOR NOTICE” 


On the 3rd June, 1921, a notice was 1ssued by Landsay, with the permis- 
sion of the Board of Revenue, stating that the “Board has got conclusive 
proof that the dead body of the second Kumar of Bhowal was burnt to ashes 
twelve years ago at Darjeeling town It follows, therefore, that the sadhu 
who 1s calling himself the second Kumar is an impostor Whoever will pay 
him rent or chanda (subscription) will do so at his own risk” This notice 
has been referred to throughout the case as the Impostor Notice of the ard 
June 


STAY AT DACCA 


On the 7th June, 1921, the plaintiff left Jaidebpur and went to Dacca 
where he settled down ım all respects as a member of Jyotirmoyee Devi's 
family ın a house described as No 4, Armamitola, Dacca, and there recerved 
numerous visitors The plamtıf remamed ım Dacca from the 7th June, 1921, 
to some date ım the month of July or August, 1924 During this period the 
plamtiff frequently visited the houses of local people of position and attended 
a variety of social functions and ceremonies It was a pomt im the plamtiff's 
case that throughout this period—as at Jaidebpur—the plaintiff never sought 
to secrete himself from public view, but on the other hand, courted investiga- 
tion and examination in all possible ways 


: TATTOO-MARK ON PLAINTIFF'S ARM 


It should be mentioned that at the time when the plaintuf first made 
his appearance at Dacca, he had on his forearm a tattoo writing im Urdu 
script, which transliterated reads “Bawa Dharam Das da chela Naga” ‘The 
plaintiff himself adopted the attitude that he did not know “what ıs tattooed 
m my arm—what 1s written there I do not know how it reads Gn got a 
tattoo man in the bazar to tattoo this on me at Srinagar” But the existence 
of this tattoomg ıs of considerable 1mportance ın the case im that after the 
plamt:ff had taken up residence at Jyotirmoyee Devi’s house at Dacca, the 
latter made arrangements for the finding out of gui Dharam Das, and 
having him brought to Dacca She first of all sent out Khitindra Nath 
Mukherjee (the son of her sister Indumoyee Devi) along with her own officer 
Jitendra Nath Bhattacharjee They were unable to discover Dharam Das 
Subsequently, she sent her son-in-law, Satinath Banerjee (Sagar), and one 
Atul Roy together with a sannyas: named Mahabir, and these were successful 
in tracmg Dharam Das, and they brought hım to Dacca on the 26th August, 
1921, where he stayed ın Jyotirmoyee Devi’s house for three or four days, and 
then, as the plaimtiff says, left “for fear of the police” 


When the plaintiff first went to Dacca ın June, 1921, to hve with 
Jyotirmoyee Devi, he was stil wearing his beard and Jong hair But some- 
time m the month of August or September of that year he shaved off his 
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beard, though he still retamed the matted hair At about the same time he 
started wearing ordinary clothes, having already discarded his lengt: from the 
day of the declaration of identity A few years later he cut off his long har 


SATYABHAMA'S LETTER TO BIBHABATI DEVI 


In the year following that im which the plaintiff had taken up residence 
m Dacca, he was followed there by Satyabhama Devi, Jyotirmoyee Devi’s 
grandmother, who came on the 14th July, 1922, and took up residence in the 
house where the plaimtiff was living with Jyotirmoyee Devi About ten days 
after Satyabhama Devi’s arrival, she wrote a letter to the defendant Bibhabat: 
Devi asking her to come and see the plaintiff and convince herself of his 
identity This letter was delivered at the house of Bibhabat: Devi, but she 
refused to accept delivery of it 


RANI’S LETTER TO COLLECTOR DRUMMOND - 


At about the same time Satyabhama Devi sent another letter which 
was dated the 29th July, 1922, to J G Drummond, the then Collector of 
Dacca In that letter she said ‘Acting on your suggestion, I have taken 
the trouble to come down to Dacca and met the sadhu—I have seen him every 
day at Jaidebpur during hus stay there After coming here I have seen him 
daily I have come to the conclusion that he is no other than my second 
grandson Kumar Ramendra Narayan Roy” In a later part of the letter 
she said “There was a rumour of poison having been administered to my 
second grandson at Darjeeling, and there was a deep mystery regarding the 
alleged death of my second grandson at Darjeeling As far as my information 
goes his body was never cremated ‘There was some discussion on this 
powt at the time of the sradh at Jaidebpur There was also a persistent 
Tumour afloat not only m Bhowal, but in several parts of Bengal that my 
second grandson was alive and moving with the sadhus ” 


She pointed ont that enquiries were made by Drummond’s predecessor, 
J H Lmdsay, and said that she would be obliged 1f she could be supplied 
with a statement of the nature of the enquiry that had been made, and also 
with a copy of the evidence that had been obtained or, elicited at the enquiry, 
and added “I propose to have the evidence examined by six eminent 
lawyers, if possible, one lawyer from each one of the six different High 


Courts of India” She undertook to bear the cost of this examrmation from 
her own private funds 


recognise the plamtff, Satyabhama Devi stated ın her letter that “there 1s 
no defect in my vision and that my eyes do not decere me * * * The 


recognition by me of my second grandson cannot 
as an illusion” She asked that Papa a ae 


A few months later, that 1s to say, on the 15th December, 1922, Satyabhama 
Devi died in the house occupied by Jyotirmoyee Devi and the plaintiff, where 
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Satyabhama Devi had been staying ever since her arrival in Dacca in the 
previous July, and at the cremation the plamtıff was one of those who carried 
the bier and he ıt was who performed the last rites including the mukhagm 
(setting fire to the mouth) Subsequently, the sıadh of Satyabhama Devi was 
held in the usual way on the eleventh day from the date of her death, and 
the rites and ceremomes 1n connection with ıt were performed by the plaintiff 


, t 


JYOTIRMOYEE DEVI’S REQUEST FOR AN INTERVIEW WITH K C DE 


The year 1923 marks another stage m the course of events In that 
year the Member of the Board of Revenue, K C De, paid a short visit to 
Dacca, and while he was there, Jyotirmoyee Devi sought an interview with 
lum, but K C De replied on the 7th August, 1923, sayıng that ıt would not 
be proper for a lady belonging to a very high family to come and see him 
at the Circuit House, and suggested that Jyotirmoyee Devi’s son-m-law, 
Chandra Sekhar Banerjee (Bibhuti), should come and see him in her stead 
An interview duly took place at which K C De made the suggestion that 
the plamtiff should himself put ın a petition, as no action could be taken on 
any petition by the sister or grandmother or tenants 


MEMORIAL TO BOARD OF REVENUE 


Subsequent to the interview Chandra Sekhar Banerjee took legal advice 
in order to decide whether a suit sholud be started or a memorial presented, 
and eventually ıt was decided to take the latter step, but xt was not until 
the 8th December, 1926, that a memorial was presented This memorial called 
for an enquiry into the plaimtiff’s identity and for the withdrawal of the 
impostor notice In the memorial a case was made on behalf of the plaintrff 
which will have to be contrasted with that subsequently made ın the present 
suit The memorial was in due course considered by the Board of Revenue, 
and ultimately after a formal hearing ıt was rejected.on the 8th April, 1927, 
on the short ground that the enquiry asked for would not benefit anybody, 
for even if the Board had the power to compel the attendance of witnesses 
and to admimuister the oath to them which it had not, it would lead to no 
useful result If the plaintiff as the outcome of the enquiry was found to be 
an impostor, it would be a waste of time, and if it turned out that he was 
the Kumar, the Board could not restore the estate to him 


PLAINTIFF IN CALCUTTA 


Fxcept for a brief visit to Dacca in the month of January, 1928, and 
another visit to Dacca in the month of April in the year 1929, the plaintiff 
remained in Calcutta until the month of October im the year 1929 In Calcutta 
the plamtiff lived ım a house in Haris Mukherjee Road, and with him hved 
Jyotirmoyee Devi and her son Budhu (Jalad) On the very day he frst 
arrived in Calcutta he called on the defendant Sarajubala Devi at her house 
at No 8, Madhu Gupta Lane, and according to Ins and her account of 
the meeting, she at once recognised him as her husband’s younger brother, 
Ramendra Narayan Roy 


During the period 1924 to 1929, while the plamtiff was in Calcutta, he 
was moving freely about just as he had previonsly done throughout the 
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preceding three years when he was in Dacca The plamtıff was seeing high. 
officials and takimg” part in social life generally He attended parties and 
functions at which the Governor of Bengal and the Viceroy were present, and 
was even iutroduced to them as the Kumar Ramendra Narayan Roy In 
particular, he attended a party given in honour of Raja Janakinath Roy 
at which party Lord Lytton was present, and the plaintiff was introduced 
to hım ‘The plamtiff also became a Director of the Bengal Flotilla Service 
Co, Ltd In a word, the plamtiff was conducting himself 1n all respects as 
if he were indeed the second Kumar of Bhowal and he was accepted as such 


Upon his removal to Dacca m the year 1929, Jyotirmoyee Devi and her 
family went with him, and they all contmued to live together from that time 
onwards 


COLLECTION OF RENTS 


After returning to Dacca the plambff began to collect some of the rents 
payable m respect of an one-third share of the estate He produced at the 
trial collection papers to show that he did m fact collect some rents, and 
moreover, he held a punyaha (that 1s, the mauguration of a tenancy year) at 
tus house in Dacca m three successive years 


DEFENDANTS’ CASE AS MADE AT THE TRIAL 


We now come to the defendants’ case as made at the trial At the outset 
t may be said that it 1s common ground between the defendants and the 
plaintiff that at the time when the second Kumar of Bhowal went to Darjeeling 
in the year 1909, he was suffermg from an advanced stage of syphilis, and 
that he arrived at Darjeeling on the 20th April, 1909, and occupied the house 
called “Step Aside” The defendants also agree that the second Kumar of 
Bhowal fell ili on the 6th May, but they say that he died not in the early 
evenmg of the 8th May, as contended by the plamtiff, but shortly before 
midnight on that day They demised that he died from arsenical poisoning or 


from any kind of poisoning, and said that his death was entirely a natural 
one due to the effects of biliary colic 


DEATH AT MIDNIGHT AND CREMATION IN THE MORNING 


The important part of the defendants’ case ıs that they said that the 
second Kumar did not die im the early evening of the 8th May, and conse- 
quently, there was no evening procession at all, and there was no ram im the 
evening of the 8th May as alleged by the plamtiff The defendants’ case 
was that the dead body of the second Kumar lay all night ın the house 
and was carried out to the cremation ground in a procession at about nine 
o’clock the next morning, and was duly cremated with all the customarv nites 
and ceremomes It was admitted on the plaimtiff’s side that a funeral pro- 
cession did take place on the morning of the 9th May, but the case was 
made that ıt was not the body of the second Kumar which was burnt, 
but some other body produced during the course of the night, im order to 


avoid any scandal which might have arisen by reason of the abortive crema- 
tion on the previous evening 
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The defendants rely upon the fact that a large public meeting was held 
in Darjeeling on the 16th May, 1909, for the purpose of expressing sympathy 
with and condolences to the Bhowal Raj family, and that no one then 
questioned the death of the second Kumar x 


DENIAL OF RUMOURS PRIOR TO 1917 


The defendants dispute the existence of any early rumours, and indeed 
they went so far as to contend that there were no rumours at all in the 
year 1909 or any rumours prior to the year 1917 There were rumours in 
that year which led to the writing by Satyabhama Devi of the, letter dated 
the 3rd September of that year to the Maharajadhiray) of Burdwan ‘The 
defendants wholly deny any discussion about kushaputtalka ever having taken 
place, and say that at that time no one was raising any doubts as to the 
death of the second Kumar On the contrary, his death was taken as an 
accepted fact 


The defendants altogether repudiate the account of the visit of a sannyas1 
to the Madhab Barı at Jaidebpur, and as regards the visit of a moun sannyasi, 
they argued that Akshay Roy was a person of weak intellect and given to 
ganja smoking, and that any rumour there might have been must have 
emanated from his disordered bram They further say that there never was 
any quest by Akshay Roy, nor did Kripamoyee Devi or Satinath Banerjee 
ever take any steps to make enquiries of sannyasis concerning the second 
Kumar In a word, the defendants, while denying the existence of any 
rumours prior to the year 1917, admitted the existence of some rumours in 
that year, which, however, they said were of such a character and of so httle 
effect that no action was taken in consequence of them 


As regards the writing of the letter by Satyabhama Devi, it was the 
case of the defendants that after the receipt of the answer to that letter the 
tumours, such as they were, entirely died down, and whatever disquietude or 
hope they might have aroused came to an end once and for all, and all 
concerned comported themselves upon the footing that all the three Kumars 
of Bhowal were dead 


With regard to the events in the year 1921, the defendants do not dispute 
the fact that the plamtiff appeared on the Buckland Bund at Dacca im the 
early part of that year But their case is that the plaintiff was not recognised 
or even suspected as being the second Kumar by any one at Buckland Bund, 
and that nobody had said or suspected that he was the second Kumar until 
his alleged declaration of identity on the 4th May, 1921, at the house of 
Jyotirmoyee Devi at Jaidebpur 


THEORY OF UTTER DISSIMILARITY 


According to the defendants the plaintiff looked utterly different from 
the second Kumar and could not speak or understand the Bengal language 
The defendants’ case thronghont was that the plamtiff was an illiterate man 
from the Punjab who had been a sannvasi almost from his childhood, and that 
the only language he could speak was some Hind: dialect That he was a 
Punjabee, the defendants said, the plaintiff Inmself admitted even sat an 
early stage and while he was still: at the Buckland Bund 
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KASIMPUR VISIT 


With regard to the visit of the plamtff to Kasimpur on or about the 
Bth April, 1909, the defendants’ version of the matter 1s that Atul Prosad 
Roy Chowdhury caused the plaintiff to be taken to Kasimpur by an officer, 
not because the plaimtiff was suspected as bemg the second Kumar, but 
because the uncle of Atul Prosad Roy Chowdhury—Saroda Prosad Roy 
Chowdhury—had no son and so wanted the plaintiff as a sannyasi to perform 
a ceremony known as putrest: jajna, that 1s to say, a sacrifice with the object 
of obtammmg a son The defendants conceded that the plaintiff was sent 
from Kasimpur to Jaidebpur on an elephant, but put forward the explanation 
that this was done because Jogendra Nath Banerjee, Secretary to the Bhowal 
Raj, was fond of sannyasis and there was a standing arrangement between 
him and Atul Prosad Roy Chowdhury that ‘whoever could come across a 
good sadbu will send him (the sadhu) to the other ” 


The defendants put forward evidence to the effect that ‘‘while the sadhu 
remamed at Kasimpnr, he said that he was a resident of the Punjab, and 
that his name was Sunder Das” Fe 


VISITS TO JAIDEBPUR 


The defendants, as tlegativing any recognition or suspicion that the 
plamtiff was the second Kumar, relied upon the fact that when the plamtiff 
first came to Jaidebpur, he lived under a tree and was not invited to take 
up his abode in the house The defendants agree that the plaimtiff stayed 
at Jaidebpur for a period of three days There is, however, a dispute as to 
whether the plaintiff arrived at Jaidebpur on the 30th Chaitra, 1327 (12th 
April, 1921), and left on the Ist Baisakh of the following year (15th April, 
1921), or whether he arrived on the 31st Chaitra and Jeft on the 2nd Baisakh 


DECLARATION OF IDENTITY THE OUTCOME OF A CONSPIRACY 


As regards the period from the 30th April onwards, the defendants admit 
that the plaintiff was im the house of Jyotirmoyee Devi, but they do not 
accept the plaimtiff’s version of the course of events during that time, or 
the circumstances and manner in which the declaration of identity by the 
plaintiff came about The defendants’ case, concisely stated, 1s that the 
plaintiff was a genuime sannyasi, a native of the Punjab, and not a Bengalee 
at all, and that the circumstances antecedent to and attending the declaration 
of identity were such as to imdicate that the plaintiff himself was not only 
reluctant to play the part of the second Kumar of Bhowal, but only ultimately 
consented to do so as a result of persuasion or pressure exercised upon him 
by Jyotirmoyee Devi and her family ‘The defendants made the definite case, 
therefore, that the plamtiff was an impostor who only assumed the role of 
the second Kumar of Bhowal im order to claim a share of the estate, and 
that this action was the outcome of a conspiracy on the part of Jyotirmoyee 
Devi and her associates The defendants contended that the manner of the 
alleged recognition on the 4th May, 1921, and in particular, the test supposed 
to be provided by an examination of the marks on the body of the plamtiff 
indicate that there was no real recognition, and that the marks found on the 
body of the plaintiff, such as they were, were pronounced to be those of the 
second Kumar, and not that the marks actually possessed by the second 
Kumar were found to be on the body of the plaintiff 
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PROPAGANDA AND MASS SUGGESTION 

The defendants relied upon the fact that subsequent to the holding of 
the meeting of the 15th May, 1921, the supporters of the plaintiff started an 
intensive campaign on his behalf, in the course of which propaganda of all 
kinds came into existence, including not only writings in the newspapers but 
the publication of books and pamphlets, which propaganda eventually resulted 
in such an influence on the minds not only of the relatives and friends of 
the family, but of members of the public at large that many persons misled 
themselves 1n the belief that the plaintiff was the second Kumar of Bhowal, 
this being particularly so, because of the supposed acceptance of the plamtuff 
by Jyotirmoyee Devi and other members of the famuly 


According to the defendants, public opmion had been so inflamed, as a 
result of the campaign waged on behalf of the plamtiff and his cause, that 
even within a month after the declaration on the 4th May, 1921, and as an 
outcome of the issuing of the notice by the Collector of Dacca on the 3rd 
June, 1921, when an attempt was made to publish this notice on the 10th 
June, at a place called Mirzapur, there was a riot ın the course of which a 
man named Jhumar Alı was shot dead by the police The defendants justufied 
the issuing of the notice of the 3rd June, 1921, on the ground that the Court 
of Wards had, prior to the issuing of the notice, obtained certain evidence 
in Darjeeling of the death and cremation of the second Kumar of Bhowal 


DEFAMATION CASE OF DR ASHUTOSH' DAS GUPTA 

In connection with the propaganda, a pamphlet with the title “Faker 
Beshe Praner Raja” was written by a man called Purna Chandra Ghose, son 
of Digendra Narayan Ghosh, who has already been referred to as the 
President of the Bhowal Taluqdar and Proja Samiti This pamphlet was 
printed by a man named Satish Chandra Roy and put into general circulation 
The pamphlet contained the charge or at any rate the imputation that the 
second Kumar of Bhowal had been poisoned at Darjeeling by the family 
physician, Dr Ashutosh Das Gupta In consequence of this Dr Ashutosh 
Das Gupta on the 9th September, 1921, instituted criminal proceedings 
agaist Purna Chandra Ghose and Satish Chandra Roy for defamation, and 
in those proceedings the prosecution was conducted by the Government 
Pleader of Dacca on instructions given him by the Manager of the Bhowal 
Raj Estate or the Collector of Dacca as representing the Court of Wards, 
and the defendants maintain that the defence was really conducted by the 
plaintiff and his adherents The case eventually .ended, after ıt had been 
dealt by two Magistrates and had been taken to the High Court, in the 
conviction of the accused, and ‘ts importance lies in this that some of the 
persons who then gave evidence were afterwards witnesses in the present 
smt, and the statements they made ın the crimimal proceedings had to pe 
considered in relation to the evidence afterwards given by them im the 
present proceedings 


1 


PLAINTIFF’S DELAY IN ASSERTING HIS CLAIM 


The defendants lay stress on the fact that there was a long delay on 
the part of the plaintiff from the tıme of the direct challenge to his position 
afforded by the impostor notice to the date of the presentation of the memorial 
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ın 1926, which the defendants aver was the very first clam in any formal 
shape ever put forward by the plamtiff himself The defendants ascribe 
this delay, and the subsequent delay as between the rejection of the memorial 
ın March, 1927, and the institution of the suit to the fact that the plaintiff 
needed all this time to obtain knowledge of the second Kumar’s personality 
and habits and to acquire facility in Bengal speech and some skill in 
reproducing the signatures of the second Kumar 


IMPORTANT EVENTS SUBSEQUENT TO DECLARATION OF IDENTITY 


We have given a very brief summary of the case made on behalf of the 
plamtiff and the defendants respectively, and we now think ıt desirable to 
refer to certain other matters in connection with the history of events subse- 
quent to the declaration of identity by the plamtıff on the 4th May, 1921 
We have referred to the fact that on the day following the declaration of 
identity, a letter was sent by Needham, the then Manager of the Bhowal Raj 
Estate, to Iandsay, the Collector of Dacca, requesting that a “sifting enquiry” 
should be made with respect to this part of the plamtiff’s case As from the 
5th May, 1921, Lindsay, after consultation with Sasanka Coomar Ghose, the 
Government Pleader of Dacca, adopted an attitude hostile towards the plaintiff, 
whereas wp to that date the officials of the Court of Wards and the Manager 
of the Bhowal Ra) Estate had, ın no way, shown themselves inimical towards 
the plaimtiff and his clams The plaintiff dates the change of attitude on 
the part of the Court of Wards as from the 6th May, 1921, and says that this 
appears from the terms of a report made on that date by the Assistant 
Manager of the Bhowal Raj Estate, Mohini Mohan Chakravarty, to Needham, 
the Manager The plaintiff asked the court below to accept the view that all 
the opposition to his claim was engineered by Satyendranath Banerjee, the 
brother of the defendant Bibhabat: Devi 


CONDUCT OF SATYENDRANATH BANERJEE 


The plaintiff made the case that after the party returned from Darjeeling to 
Jaidebpur in May, 1909, Satyendranath Banerjee plotted to get his sister, the 
defendant Bibhabati Devi, under his own influence and control, m order that 
he might be ın a position to derive an advantage to himself, which admittedly 
he ultimately did, from the fact that Bibhabat: Devi would be in possession 


of a substantial ıncome arising from her share in the estate as the widow 
of the second Kumar of Bhowal 


To return to the year 1921, st seems that at just about the time that 
Molin: Mohan Chakravarty was making his report to Needham, Satyendranath 
Banerjee had an imterview ın Calcutta with the then Member of the Board 
of Revenue, who was the controlling authority of the Court of Wards, and 
subsequently, had several interviews with M E B Lethbridge, who at that 
time was the Secretary to the Board of Revenue 


On the 7th May, 1921, an account of the plaintiff's domgs ın Dacca and 
Jaidebpur had appeared in “The Englishman”, a newspaper published ın 
Calcutta On the 9th May, there appeared m the same paper a letter over 
the signature of Satyendranath Banerjee, in which it was stated “The late 
Kumar ,was attended in his last iliness by Inentenant Colonel Calvert, the then 
Cıvıl Surgeon of Darjeeling, and the death certificate was given by Mr 
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Crawford, Deputy Commissioner of Darjeeling’ In the letter the writer 
stated that he was personally present “at the time of the death of the late 
lamented Kumar and attended the funeral service along with other numerous 
friends and relatives of the deceased who were then present in Darjeeling” 


ACTIVITIES AT DARJEELING 


Some four days after this, Sasanka Coomar Ghose, the Government 
Pleader, weni from Dacca to Calcutta, and from there proceeded to Darjeeling, 
accompanied by Satyendranath Banerjee, for the purpose of making enquiries 
as to the truth of the plaintiff’s story and of obtaming statements from such 
persons who might be in a position to support the version of the matter 
given by Satyendranath Banerjee in his letter to the Press The presence 
of Satyendranath Banerjee at this investigation 1s one'of the inttial matters 
relied upon by the plamtiff It shows that the opposition to the plazntzff’s 
clam was promoted by Satyendranath Banerjee, and was not a gentine 
opposition ın the interest of the defendant Bibhabati Devi As a result of 
the activities by Sasanka Coomar Ghose and Satyendranath Banerjee in 
Darjeeling, some statements were secured from a number of persons, some 
of whom eventually became witnesses ın the suit At or about the time this 
wmivestigation was proceeding in Darjeeling, agents on behalf of the plaintiff 
were also equally at work endeavouring to secure materials which might be 
helpful to the plaintiff’s claim 


ACTION BY COURT OF WARDS 


On the 13th May, 1921, the Court of Wards obtained from the Standing 
Counsel ,of Bengal an opinion with regard to the position This opinion was 
to the effect that at that stage ıt was not possible to take any criminal pro- 
ceedings against the plaintiff ‘This opimion was incorporated in a letter sent 
by Iandsay, the Collector of Dacca, to Lethbridge The letter was dated the 
21st May, 1921, and ıt also contained certain notes by the Government Pleader 
of Dacca 


WARNING NOTICES BY LINDSAY 


On the 27th May, 1921, Lindsay wrote to the Member of the Board of 
Revenue a letter which contained a proposal that notices should be issued 
on the tenants of the Bhowal Raj Estate telling them not to pay rents to the 
plaintiff, and on the 28th May, 1921, Landsay sent an order to all the officers 
of the estate warning them not to acknowledge the plaintiff as the sécond 
Kumar ‘The order for the issuing of the notice referred to im, the letter of 
the 27th May, just mentioned, was communicated in a telegram sent by the 
Board of Revenue to Lindsay on the Ist June, 1921 This was confirmed by 
a letter of the same date 


The issuing of the notice above mentioned was followed up by a general 
promulgation in the Bhowal District of the Impostor Notice of the 3rd June, 
1921, to which reference has already been made It was when this notice 
was beimg proclaimed m Murzapur Bazar by beat of drum that there took 
place the riot already mentioned In the same month Lindsay and Sasanka 
Coomar Ghose went to Jaidebpur, and as a result of their visit a charge of 
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rioting was brought against a number of those tenants, who had declared 
that the plaintiff was the second Kumar This prosecution was unsuccessful 
and the accused tenants were acquitted 


On the 13th June, 1921, a further notice was issued over the signature 
of Iandsay ın which it was stated that “the Board of Revenue has found 
that the sannyas: who says he is the second Kumar 1s an impostor All the 
servants of the Bhowal Court df Wards are hereby informed that 1f they are 
found directly or indirectly espousing the cause of the sannyasi, they will be 
lable to summary dismussal” 


t 


CONFIDENTIAL CIRCULARS AND ORDERS 


On the same day, confidential letters were sent to the naibs of the 
Bhowal Estate, asking them for the names and addresses of such tenants 
as were refusing to pay rent, unless the name of the plaintsff was put in the 
rent receipts as one of the proprietors of the estate These letters were 
followed, two days later, by an order in writing made by Needham, the 
manager of the Bhowal estate, calling upon Nogendra Nath Roy Chaudhun, 
a naib of Chandpur, to explain why he had taken a prominent part in the 
meeting of the 15th May, and why he was still helping on the cause of the 
man who had been declared to be an impostor This order was accompanied 
by a further order directing Nogendra Nath Roy Chaudhuri to see Mohim 
Mohan Chakravarty, the assistant manager of the Bhowal estate, “immediately 
on getting the order, without fal” On the 22nd June, 1921, a letter was sent 
by one Digindra Nath, who was the Inspector of No 3 Circle of the Bhowal 
Raj Estate, to Nogendra Nath Roy Chaudhuri, requiring him to inform the 
writer, “by a specially confidential report”, the names of all the leaders in 
his Dihi, “who treat the sannyasi as the second Kumar, and support his 
side, and help him in the matter of realisation of subscription, and throw 
obstacle ın the way of realisation of rent, and what sort of work they are 
doing in that direction”, and further, to state what steps Nogendra Nath 
Roy Chaudhuri had taken to bring these persons under control, or to set up 
an anti-campaign against them The letter concluded by saying that, ‘‘there 
1s an order to issue certificates against those who do hostile acts of the above 
nature That course may be adopted, if necessaly” There was a postscript 
to the letter which said, “Please keep this letter, and other letters of this 
nature strictly ın secret, and do your duty, and at the time of sending the 
report, don’t copy it ın the copy book, but send the report yourself very 


confidentially, and keep a copy thereof A separate seral number of the 
reports may be used for these” 


A similar order was sent to Sarat Chandra Mukherjee, asking hım to 
show cause why he should not be dismissed from service for signing the declara- 
tion that the plamtıff was the second Kumar of Bhowal, and for openly helping 
the cause of the plamtıff in spite of the orders against such action 


On the 5th July, 1921, a Circular Order was issued by Iandsay to the 
effect that certificates should be issued agaist those tenants, the rents 
from whom were in arrears for more than a year, and that the rumour to 
the effect that the Board had withdrawn from the notice of the 3rd June the 
word “impostor” and “the matters relating to subscription” was a he 


On the 28th July, 1921, a further notice was sent out from the Chief 
Manager’s office, Jaidebpur, to the natbs of the various Dihis of the Bhowal 
Raj Estate, informing them that they were to make “a list of the certificates 
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in the names of the tenants from whom rents were due, since 1325 or 
1326 BS”, and “who are acting im opposition to the Sarkar (estate)” 


Then, about a month later, another order was sent out from the Chief 
Manager’s office to the naib of Dihi Chandpur im the following terms ‘From 
the beginning the men on the side of the Bhowal sannyasi had been saying 
that Dharam Das Naga, the preceptor of the said sannyasi, would come with 
some Rajahs, Maharajahs, and many Naga satnyasis, and will prove before 
the public that the sadhu who has given out that he ıs the second Kumar 
of Bhowal 1s really the second Kumar of Bhowal, and the party of the sadhus 
will install the sadhu on the seat (gad:) of Bhowal without even instituting 
any suit *** He will narrate in detail before the public incidents of his past 
life, as soon as lis preceptor arrives, m fluent, clear Bengali dialect of Bhowal 
At the time when a meeting was held at Jaidebpur on the ist of Jaistha last, 
the party of the conspirators by circulating a similar rumour got ‘many people 
assembled at the meeting But in fact nothing of that kind took place 
Since the last few days they have been preaching by bringing one sannyasi 
only that that sannyasi ıs Dharam Das Naga, the preceptor of the sadhu, 
and he will prove the sadhu as the second Kumar without any suit Please 
warn the tenants particularly, so that, bemg deceived by placing reliance 
over and over agai on the false representations of this nature, they do not 
pay subscription of any sort That the dead body of the second Kumar was 
duly burnt to ashes twelve years ago at the town of Darjeeling will clearly 
appear from the notice of the Board” 


Two months later, Jogendra Nath Banerjee sent out an order to the 
Chief Manager’s office at Jaidebpur, which was marked as ‘urgent’ and 
‘confidential’ ‘This order gave a warning that the naibs should keep partı- 
cular watch so that “the conspirators” (that 1s to say, the plamtiff and his 
supporters) might not realise any subscriptions by decerving the tenants, and 
directed the naibs to report to him without delay the activities and move- 
ments of the persons who would realise the subscriptions The order con- 
cluded with a warning that particular steps would be taken against any 
naib who showed any indifference ın this respect 


A year later, Jogendra Nath Banerjee sent out two letters, each dated 
the 5th December, 1922 In one of these letters, the naib of Dıhı Rayendrapur 
was required to send immediately addressed to Jogendra Nath Banerjee 
the names of eight or ten or more principal persons with their addresses who 
were the leaders of the plamtıff’s party, and “who are particularly helping 
this hypocritical cheat” 


The other letter was of a similar character, and in it the plamtiff was 
described as a “cheat and impostor” 


In the year 1923, the manager of the Court of Wards wrote to the 
Collector of Dacca, recommending that there should be a remission of 
interest, and also the payment by instalments of a large sum of money, then 
due from Pham Bhusan Banerjee, because of “his faithful and loyal devotion 
to this estate”, and that “durimg the present troubles Pham Babu may 
expect this” 


It 1s evident that the “loyal devotion’? and the help said to have been 
rendered by Phan: Bhusan Banerjee was ın connection with the difficulties 
which had arisen owing to the activities of the plaintiff This Pham Bhusan 
Banerjee was a witness in the suit 


In the course of the following two years, the Court of Wards granted 
a mirash settlement of certain lands to a man named Radha Charan Das 
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am consideration of the help he had rendered to the estate as against the 
plamtrft 

On the 24th April, 1929, an order was made on the plamtiff, forbidding him 
to enter within the jurisdiction of the Jaidebpur Police station In the order 
the plamtıfi was required to appear and show cause on or before the 
1ith May, 1929 

In answer to this, the plaimtiff did appear in the court of the District 
Magistrate of Dacca on the 30th May, 1929, and then stated that he wonld 
not visit Jaidebpur ın the near future In view of that assurance, the Bhowal 
estate did not press for the continuance of the order 


On the 29th Octber, 1931, a notice was issued by the District Magistrate 
of Dacca to the Presidents of the Union Boards, stating that 1t was the desire 
of the District Magistrate that the President and members of the Union 
Boards should try their best to explain to the tenants of the Bhowal estate, 
so that they would not pay any attention to propaganda on behalf of the 
sadhu, and would not pay any sum to any one who might come to realise rent 
on his behalf 


In the course of the years 1929 to 1931, a number of orders were issued 
by the District Magistrate of Dacca, either prohibiting the plaintiff from gomg 
within the jurisdicton of the Jaidebpur Police Station, or banning him from 
realising or receiving any moneys, such as rents, cesses and nazars from the 
tenants of the Bhowal estate 


On the 5th November, 1929, there was another order issued by the 
District Magistrate of Dacca, prohibiting the plaintiff or any of iis party 
from receiving any moneys, such as rents, cesses and nazars from the tenants 
of the Bhowal estate, and on the followmg day the Chief Manager of the 
Bhowal estate issued an order to the naib of a place called Pirujah teling 
Si to take certificate proceedings agast all the bangsm tenants of that 

1 


On the 9th November, 1929, a letter was written by Sitanath Mukherjee, 
the natb of Kapasia, suggesting to the Chief Manager of the Bhowal estate 
that as two of the members of certam Union Roards were siding with the 
Bhowal sannyasi, suits should be instituted against them with a view to 
ejecting them from the land held by them under the estate 


SECTION 144 CR P CODE PROCEEDING 


About a year after the present smt was started, namely, on the 29th May, 
1931, a notice under section 144 of the Code of Criminal Procedure was issued 
by the District Magistrate of Dacca on the plaintiff, requiring him not to 
proceed to Jaidebpur or to any other place within the Bhowal estate, except 
for the limited purpose of taking statements from persons likely to be 
witnesses in the suit which he had mstituted In that notice the plaintiff 


was addressed as Sunder Das, ahas Bhowal sann 
oe a a yası, ahas jal sadhu (: e, the 


In passing, ıt may be said that ım the course of th 
, e argument before us 
r was admitted by the counsel appearing for the defendants-appellants that, 
aving regard to the fact that at the tıme of the issue of the last mentioned 
notice the smt was actually pending, the reference to the plaintiff as a “jal 
‘sadhn” was highly improper 


MR PANSALAL BASU (Tal Judge) 
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“CONFIDENTIAL OFFICE? SET UP 
i i 1 AEN E 

It seems ‘that a “confidential office” was set up in the Jaidebpm Rajbari 
for collecting information ‘and obtamimg support and testimony for the 
putpose of resisting the plaintiff’s claim, and we find'that on the 30th April, 
1933, an account was submitted by a man named Nagendra Nath Dhar for 
work done by him in this connection, and on the 18th May, 1933, there was 
1a letter written by one Jadunath Deb Sarman Roy Chaudhuri, a naib of the 
_estate,, to Jogendra Nath Banerjee, ın which he said that st 1s beyond his 
power to win over Digendra Narayan Ghose The letter continues “I do 
not think there 1s any other man m this Dihi belonging to the other party, 
save and except these two persons I sent Naku Shaik to you on behalf of; 
the my party Naku Shark and Sadu Shaik told me: that they came back 
long ago after doing ‘works according to: your directions on: seeing you I 
shall soon send to you one or two’ other persons that ‘may be secured” 


DEFENDANTS’ ATTEMPTS TO SECURE AND SUPPRESS EVIDENCE 


At the; Jend of the same month, Jogendra Nath Banerjee wrote to this same 
naib a letter, dated’ the 31st May, 1933, ım which he said} “Please keep all 
‘letters that I send you m this connection! i your own custody, or burn them 
after perusal Whenever you 'come to headquarters ın ‘connection with 
official business, please see me and take oral instructions from me in this 
connection Please see that ıt is not otherwise Please send to me by 
registered post, the statements of all the witnesses you have chosen for the 
estate, after taking their statements there A specimen of the statement 1s 
sent herewith Please see that the language of, all the statements be not 
identical * * * Please do ithe, work with special promptness and 
dexterity” Thereafter followed the significant postscript which reads ‘"The 
list of the witnesses on behalf of the plaintiff [opposite party of the Sarkar 
(estate) ], 1s sent herewith” 


1. A substance of the statement referred to an the letter was put in evidence 
at the trial, and marked as Exhibit 309 (1) 


Some six months later, a man named S C Chandra, one of 'the Circle 
Inspectors, 'sent a letter to Jadunath Deb Sarman Roy Chaudhuri, the naib 
of Ranigunj, ın which he pointed ont‘ that “the trial of the declaratory suit, 
i which Ramendra Narayan' Roy alias the umpostor sadhu ıs the plaintiff, 
and the estate is the defendant, ,will begin ın open court within this very 
month” The letter proceeded , ‘The list of witnesses on behalf of the other 
side has already been made over to you Hence, I write to you that ,you 
will do the needful secretly, according to the instructions given before, ımme- 
diately on recerpt of this letter, so that no tenant of the estate or any witness 
of the other side will depose on behalf of the other side” ‘The same S C 
Chandra, ın a lettér, dated the 20th Decembet, 1933, once more wrote to 
Jadunath Deb Sarman Roy Chaudhuri as follows ‘‘Harish' Chandra Nandi, 
an inhabitant of Dwighat, and Sarat Chandra Biswas of Baraigaon, within the 
ambit of your Dihi, were cited ‘as witnesses on behalf of the ascetic (sannyası) 
in his suit There was an order upon you to arrange that they might not 
depose agaitist the estate, but ıt appears that Harish Chandra Nandi has 
deposed for the ascetic You could not induce him not to give evidence 
When you understood that you would not be able to induce him, then it 
‘was your duty to inform it to this party and to Snjukta Ra: Sahib (:¢., 
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Jogendra Nath Banerjee), and to take the sail witness to Rai Sahib at 
Jaidebpur, but you did nothing of the kind, and you did not also inform any 
one that you would not be able to induce him not to give evidence From 
this it clearly appears that you are, ın a way, supporting the ascetic (sannyasj). 
For this reason you are directed to submit to this party, within five days, 
satisfactory explanation as to why yon should not be dismissed from the 
service of the estate’ The next paragraph of the letter says: 


“Please arrange immediately so that Sarat Chandra Biswas of Baraigaon 
mught not depose for the sannyasi, and mform the result within 5 days to 


this party....” 
‘The third paragraph of the letter ıs in the following words 


“Omar Ali of Monza Ekuta within your Dih: has been cited witness on 
behalf of the estate Please consider im all particulars and inform, without 
fail, to this party and Snjukta Ra Salub, within five days as to whether at 
the tme of giving deposition, he will stand cross-examination or will confuse 
every thing, and whether any reliance can be placed upon his words Let 
no umpediment stand in the way Please treat this as very urgent ” 


We have referred to these events, because it was an essential part of the 
Plamntifi’s case that the Court of Wards, as representing the defendants, on 
the one hand, endeavoured improperly to secure evidence on behalf of the 
defendants, and on the other, to prevent persons from giving evidence on 
behalf of the plamtiff and in particular with regard to his identity 


PUNJAB INQUIRY AS TO PLANTIFF’S IDENTITY 


As to the plaintiff's real identity, the case made by the defendants in ther 
pleading was that the plaintiff was a Punjabee During the tral an attempt 
was made by them to prove that the Plaintiff vas actually one Mal Singh of 
Aujla, a village ım the distnct of Lahore im the Punjab, who upon his inttation 
as a sannyasi was given the name of Sunder Das Tt may be noted in passing 


that the plamtift fumself was not asked at the tral whether he was not Mal 
Singh or Sunder Das 


Tt appears that after the interview which the plaintiff had with Lindsay, 
the Collector of Dacca, on the 29th May, 1921, Lindsay atranged, or at any 
Tate, acquiesced m an investigation bemg made im the Punjab for the purpose 
of ascertaming the tme identity of the plamtzft 


On the 3ist May, 1921, a Sub-Inspector of Police named Momtaznddin, 
accompanied by one Surendra Kumar Chakravarty, a steward of the Bhowal 


Raj Estate, set ont for the Panjab to make the enquiry, takin h them 
certain photographs of the plamtff, ae a 


On the 27th June, 1921, Surendra Kumar Chakravarty sent from the 
Punjab a report to the Assistant Manager of the Bhowal Estate in which, 
in effect, he said that he and Momtazuddm, under the name of Manmohan 
Babu fa name assumed for the Purpose of the enqniry), first of all went to 
Calcutta, and from there to varions Places till they finally arnved at Hardwar 


There Surendra Kumar Chakravarty dis a 
at a place called Kankhal. arty discovered a sadhu named Hirananda 


One of the photographs in the possession of Surendra Kumar Chakravarty 
was produced before Hirananda, and directly ıt was shown, a Chela (disciple) 
of Hirananda said that it was a Photograph of “Santodas", a Chela of 
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Dharam Das According to his own account, Surendra Kumar Chakravarty the 
‘same day together with Momtazuddin proceeded to Amritsar, where the same 
photograph was recognised to be that of Sunder Das, a disciple of Dharam Das 
The report goes on to state that Surendra Kumar Chakravarty and Momtaz- 
uuddin proceeded to Chhoto Sansra, about twenty miles from Amritsar, and 
there succeeded in finding Dharam Das himself Durectly Dharam Das saw the 
photograph of the plaintiff, he recognised ıt as bemg that of one bis chelas 
named Sunder Das 


The same day, 1e, on the 27th June, 1921, Dharam Das and certain other 
persons were taken before a local Honorary Magistrate and made to identify 
a “standing photograph of Sunder Das” 


Surendra Kumar Chakravarty’s report further stated that there was no 
doubt that the Jaidebpur sadhu (t¢, the plamtiff) was a Punjabee 


On the 2nd July, 1921, the Assistant Manager of the Bhowal Estate 
forwarded to Iandsay an Enghsh translation of Surendra Kumar Chakravarty’s 
report, saying that “they have got some clue to trace out the real identity 
of the man im the near future’ The letter added that the “Board has got 
conclusive proof about cremation, and as the real identity of the sadhu 1s 
about to be ascertained, the proposal, 1f any, of changing any portion of the 
Notice should be reconsidered” 


PUNJAB STATEMENT OF DHARAM DAS 


This latter sentence referred of course to the Notice of the 3rd June, 1921 
‘The statement made by Dharam Das before the Honorary Magistrate (whose 
mame was Raghubir Singh) was as follows ‘Dharam Das, chela 
(disciple) of Harnam Das, by occupation Udasht age 45, address, Sansra, 
profession Shebadar I reside at Monza Sansra, Thana Aujla, District 
Amritsar This picture which has been shown to me is that of my chela 
(discrple) Sunder Das His name was formerly Mal Smgh He used to 
hive m Mouza Aujla m the district of Lahore His cousin (father’s younger 
brother’s son), Narain Singh, who now hves at Chak 47 m the district of 
Montgomery, came to me with Mal Singh at Nankana Saheb. That was 
11 years ago, end I made him my chela (disciple) at that time At that time 
Mal Singh was 20 Mal Singh’s parbaresh (those who had brought him up) 
were lis uncles Manga Singh and Labh Singh of Ujail Six years ago, 
Sunder Das left me The eyes of Sunder Das were b:ili (cat like), and his 
complexion faw , I saw him four years ago at the Kumbh Mela at Prayag 
(Allahabad) (this wonld be mm 1917) I have not seen lum agam. The tasbir, 
Ex P, ıs the tasbır (photograph) of my chela (disciple) Sunder Das ” 


As we have already mentioned, in the month of August, 1921, Dharam Das 
came to Dacca at the imstance of Jyotirmoyee Devi Dumng the course of 
the tnal the plamtiff wished to prove certam statements made im Dacca by 
Dharam Das, but this was disallowed by the learned judge as not being 
admussible in evidence 


ALLEGED BOGUS DHARAM DAS PRODUCED IN COURT 
BY DEFENDANTS 


At a later stage of the trial, there gave evidence before the court a 
person who said that he was Dharam Das and that it was he who made the 
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statement before the Honorary Magistrate Raghubir Singh This Dharam Das 
identified the plamtif in court as his own chela (disciple) Sunder Das He 
further stated that he himself had never been to Darjeeling, and that the 
plaintiff was in fact a man named Mal Singh belonging to Aujlaiin the 
district of Lahore 


The plaint:ff’s case was that this witness was an impostor who had been 
procured by the defendants to personate the real Dharam Das 


One of the pomts made by the plaintiff in substantiation of this was that. 
the defendants never produced at the trial, in spite of having been given 
notice to do so, the actual photograph which was used for the purpose of 
the enquiry in the Punjab, that ıs to say, the one which was produced before 
the Honorary Magistrate, Raghuhr Singh, at the time when Dharam Das 
made his statement The non-production of this photograph and various 
other aspects of the evidence given in the box by the witness calling himself 
Dharam Das and other evidence given im connection with the Punjab enquiry 
led the learned judge to take the view that, as the plaintiff contended, the 
witness was not in fact Dharam Das 


NON-PRODUCTION OF DOCUMENTS BY DEFENDANTS 


We would add here that the disappearance, or at any rate, the non- 
production of the photograph ıs in a way typical of the attitude, or rather a 
Certain aspect of the tactics, adopted by the defendants at the trial in 
declining, or at any rate, faring to produce material documents which, had 
the case been tried on the Original Side of the High Conrt, the defendants 
would have been bound to disclose and specify in a proper affidavit of 
documents It ıs unfortunately a remarkable feature of this case that a 
number of documents which, for the determination of the main issue between 
the parties, might have been of material importance, and indeed, even con- 
clusive on the matter, have not been forthcoming such, for example, as the 
telegram which admittedly was sent from Darjeeling to Jaidebpur announcing 
the death of the second Kumar of Bhowal Moreover, ıt seems clear that 
documents or copies of documents originally in the custody of the defendants 
found their way mto the possession of the plaintiff in a way both mysterious 
and unexplained This is essentially the position with regard to the docu- 
ments referred to ın the proceedings as Satya’s diary and Pham’s diary 


We think we have said enough to mdicate on general lines the scope 
of the enqmry which was presented before the court at the trial ' 


, FEATURES OF THE TRIAL 
‘' The problem which the learned judge had to resolve is 
plicated by the fact that the plaintiff himself had not ut e 
N own accord to say that he was the second Kumar of Bhowal, or to clam 
e estate, but put forward a claim at the instance of members of the Bhowal 
family and'other persons Further, st seems obvious to us that the case 
which was eventually made yn the course of the hearmg on behalf of the 
plaintiff was not fully Prepared, or even in detail decided upon, before the 
actual trial began It seems quile clear, in our opinion, that the plarninff’s. 
Story, mm many of its aspects, was elaborated and even embellished as the 
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trial proceeded Criticism of a similar nature may also be made as regards 
the conduct of the defendants , 


It appears to us to be reasonably certan that the case as it ultimately 
shaped itself before the court had grown ın the hands of the parties, neither 
side haying had at the commencement of the proceedings an} defimte idea as 
to what the ultimate details of their case would be, and accordingly, a great 
deal of evidence was called on both sides designed to meet the particular 
exigencies of the moment We think the learned judge was nght im saying 
that “the evidence was not shaping the case, but the case the evidence” 


Further, as the trial did mot begm until after the lapse of nearly a 
quarter of a century from the time when the plamtiff’s story opens, witnesses 
who might have given valuable or even conclusive evidence on: one side, or 
the other, were not available by reason of death or disappearance 


Even in regard to the witnesses who were called, the court was faced 
with the task of assessing the effect on their evidence of faulty or incomplete 
recollection as well as, ın some cases, of positive untruthfulness We consider 
these observations to be fully justified, because, ım our opmmion, there 1s no 
doubt whatsoever that a great deal of false evidence was given on both sides, 
and indeed the learned counsel appearmg for the defendants-appellants was, 
im the course of his reply before us, himself constrained to concede that that- 
was so We need hardly say what a deplorable state of affairs this reveals 


Having regard to the time which elapsed between the year 1921 and the 
anstitution of the suit, one very 1mportant pomt which had to be considered 
at the trial, and one which has a defimte bearing on the truth or otherwise 
of the plaintiff's mai story, ıs the question whether and to what' extent it 
was possible for the plaintiff to have acquired knowledge of the habits of 
the second Kumar and of the events im the hfe of the latter, and further, 
the hkelhood or otherwise of the plaintiff having been prepared or having 
prepared himself to play the part of the Kumar ın the witness box 


CONDUCT OF THE CASE 


As regards the conduct of the case generally, we think ıt our duty to say 
that not only was there an unnecessary number of witnesses called, but 
there was considerable prolixıty and repetition in their evidence, with the 
result that the trial was prolonged to an unconscionable length In particular, 
we are strongly of opimion that there was a wholly unnecessary amount of 
‘cross-examination of some of the witnesses, especially of those witnesses 
who were examined on commission, and what 1s far worse, ın the course of 
the cross-examination of more than one of the witnesses, questions were put 
casting reflections upon thew moral character and behaviour and making 
suggestions or insinuations with regard to their private lives, all of which 
questions were in the highest degree scandalous and for which, as far as one 
‘can see, there was no justification whatever In our opimion, such a method 
of procedure was grossly improper and mertts severe condemnation It 
ought never to have been permitted by the learned judge, for not only was 
it reprehensible m itself, but ım all probability ıt had the effect of causing 
persons of some position and standing im lfe to evince a reluctance, or 
even to refuse altogether, to come to court and give testimony in the witness 
‘box, which not only would have been material to the case, but of considerable 
assistance to the court in the elucidation of many of the matters in issue 
between the parties The conduct we are criticismg certainly resulted in a 
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suggestion bemg put forward im the conrse of the proceedings that what we 
have indicated did actually happen We would add that 1t 1s to be hoped that. 
these observations will not pass unnoticed ın connection with other cases 
in the future 


TRIAL COURT’S JUDGMENT 


Turning now to the judgment of the court below, one cannot help feeling 
that the learned judge, ın considering the vast volume of evidence which 
had been placed before him in the course of the inordimately lengthy trial, 
must have felt himself at a disadvantage to a considerable degree, owing to 
the matters referred to above, and im particular, by reason of the lapse of 
time, absence of important witnesses, non-production of documents, and 
the existence of fabricated evidence 


The learned judge, m our opmion, however, in spite of these handicaps. 
devoted to the case infinite care and industry, and he has produced a judgment 
which displays a comprehensive and conscientious consideration of all the 
points requiring determination for a proper decision in the case 


ENUMERATION OF TOPICS FOR CONSIDERATION 


The manifold aspects of the case were dealt with by the learned jndge 
more or less ın compartments and under a senes of headings set out by the 
learned judge himself as follows 


“(1) The family, the family seat, the family history down to the 
supposed death of the second Kumar on the 8th May, 1909 The second 
Kumar, as he was before this date, his education, habits, pursuits, 
speech, morals, relations with wife and sisters, except the major topic 
of literacy and knowledge of English and sports 


(2) Narrative of events from May, 1909, to December, 1920, when 
the plamtiff appeared at Dacca 


(3) The proceedings of the plaintiff and those of the defendants 
down to smt 


(4) Direct evidence on identity 

(5) Comparison of the plainhff’s body with that of the Kumar. 
(6) Features from photos 

(7) Marks on the plamtift 

(8) Gazt, expression, voice 

(9) Summary of identifying circumstances 

(10) Mind of the plaintiff 

(11) Was the Kumar ihterate? 
(12) Admissions and conduct 
(13) Darjeeling ” 


This was followed by another section which, althou 
: gh not mentioned by 
the learned judge in this hst, may for Purpose of reference be called ‘13(a)’’. 
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i [(i3a) The plamtıff’s lıfe as a sannyası—bemg the period from May, 
1909 to December, 1920 ] 


(14) Is the plamtrif Mal Singh of Aujla? Is he a non-Bengalee? 
(15) Conclusion on the issue of identity” 


CONCLUSIONS OF TRIAL JUDGE AS SUMMARISED BY HIM 


The conclusions arrived at by the learned judge are very well summarised 
by him towards the end of the judgment He has there stated that he had 
considered the whole of the evidence ın the case with the utmost care, and 
he poimted out that the arguments of learned counsel on either side had 
missed nothing material that could be urged for or agaist the identity of 
the plamtff He states that “everybody concerned was fully sensible of the 
gtavity of the issue and the difficulty of some of the questions that arose 
im this smt ” 


He then proceeds to say that on the question of identity a great deal’ 
might be inconclusive, but a single fact “may be fatal” So the case required 
the closest scrutiny and the enquiry as much precision as it was possible to 
attain 


The learned yudge believed the direct evidence in support of identity, and 
he characterised ıt as the evidence of honest men and women of all ranks and 
conditions of life, including nearly all the relations, among them a sister and 
a sister-in-law and even an aunt and a cousin of the defendant Bibhabati Devi 
With regard to the other witnesses on the subject of identification, the learned 
judge ‘observed that they “imclude a great many men of education and 
position, grave, elderly men; whom one would not suspect of romance, who 
are as afraid of mdicule as any body, who have nothing to gam or lose, and 
who could not possibly mistake the Kumar * * * But even this body of 
evidence need not rest on the credibility of the witnesses alone It has satisfied 
every possible test One test 1s the mcontrovertible situation that arose on the 
4th May 1921, when the plaintiff declared that he was the second Kumar of 
Bhowal Nothing fits the facts of that day except honest recognition by the 
people who knew him” 


F 
- Later the learned judge says “I have pointed out the facts, and the 
considerations that exclude a sudden conspiracy and a sudden adoption of a 
Punjabee, looking utterly different, and speaking a strange togue, to play the 
role of the Kumar—the only theory left to the defence to expla the 
phenomenon, though ıt explams nothing, unless the sister had gone mad, and 
with her, the rest of the Pargana” 


The learned judge ım effect puts the matter m one sentence by saying 
that ‘af the sister 1s honest, the other witnesses must be equally so” 


The learned judge then says “Another test, im itself conclusive, 1s the 
identity of the body proved to demonstration, and with mathematical 
certainty, by the bodily features, all exceptional, and by the bodily marks, 
all exceptional, which rest on nobody’s credibility These, m their totality, 
cannot occur im a second individual, and even it half of the marks go off, 
the scaly feet, and the irregular scar on the top of the left outer ankle, 
coupled with the hodily features, will be enough to sustam the identity with 


equal certainty An mdividual 1s a collocation of accidents that never recurs, 
and that makes it or him ungue ” 
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“Nothing in the mind of the plamtiff shakes this conclusion So much 
of it which the defendants ventured to expose confirms it ‘His handwriting 
confirms it Nothing that took place at Darjeeling could displace the 
conclusion, nor any thing in the account given of the period of hus dis- 
appearance Hven if he had come back maimed and 'blind and deaf, the 
conclusion will stand The stuttermg and the Hindi accent are equally 
mdifferent ” 


The learned judge places considerable reliance upon the fact, as he says, 
that from the time when the plaintiff first declared himself to be the second 
Kumar of Bhowal ın the month of May 1921, he was not hiding for a day, 
he was accessible to all comers, seen by numerous ‘people and cheered by a 
vast multitude of tenantry at a meeting held in that month, and that the! 
plaintiff on the 29th May, 1921, appeared before the Collector of Dacca and 
prayed for an enquiry ‘The learned judge further points out that a number 
of petitions was put in on behalf of the plamtiff to the same effect, ‘and 
that the plaintiff showed himself prepared io be faced and questioned In’ 
contrast to this, according to the learned Judge, the Court of Wards and the 
local officials did not take any serious Steps to prevent the plaintiff from 
conducting himself as if he were the real second Kumar of Bhowal, or from 
collecting rents from the tenanis of the estate 


The learned judge after a general discussion of portions of the evidence 
and matters m connection with the history of events from ‘the year 1921 
onwards, states his final decision in the case in these words “The plaintaft 
1s Ramendra Narayan Roy, the second son of the late Raja Rajendra Narayan 
Roy of Bhowal” j 

On the question of lumıtation, the learned judge, after a short discussion 
of the position as it appeared to him, came to the conclusion that the sut 
was not barred by lumtation He accordingly made a decree ‘declaring that 
the plaintiff 1s Kumar Ramendra Narayan Roy, the second son of the Jate 
Raja Rajendra Narayan Roy of Bhowal, and directing that he be put in posses- 
sion of an undivided one-third share in the properties ın suit—the share 


now in the enjoyment of the first defendant—joitly with the other defen- 
dants’ possession over the rest” 


¢ 


The learned judge also made a direction that the plant would get 


“his costs from the contesting defendants with interest at six per cent per 
annum ” 


t 


It 1s against this decree that this appeal is directed 


DEFENCE COUNSEL'S STRICTURES « JUSTIFIABLE” AND 
“REGRETTABLE” pon om 


The learned counsel for the appellants in th 
e early st t 
before ts thought fit to make strictures and cea ae oa oe 


criticisms: not: only of, the 
matter, but even the manner of the i : 
, Judgment, whuct r 
altogether unjustifiable and regrettable EET es Serene 


In our view the learned judge ex 
in clear, concise and unmistakable terms an 


|; 
concerned, he'was m no doubt whatever as to the genumeness , of the 
t R i t 


4 > 
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We would only make one comparatively small criticism, and that as 
‘regards the terminology used in the judgment In the course of the hearing 
of the appeal before us, there arose a great deal of avoidable perplexity, 
and indeed, confusion, with regard to the identity of witnesses, owing to 
the fact that the learned judge referred to some of them by titles only— 
such as “Ra, Bahadur” and “Rai Sahib”, without specifying which of the 
several witnesses holding these titles he meant, and ıt 1s a pity that the 
learned judge, in the course of his judgment, lapsed into an unfortunate 
habit of referrmg to one and the same person im a variety of different ways 
For example, even ın a comparatively short section of the judgment one 
finds the first defendant denominated ‘Defendatt No 1”, “Bibhabatt Devi”; 
‘“Madhyam Ran’, “Mejo Rani’, and ‘Second Rani” 


The other defendants and many of the witnesses are also designated in 
diverse ways One finds, too, the same defect in the evidence of many of 
the witnesses when they were referring ,to other witnesses or persons 
connected with the case 


For the sake of clearness as well as brevity we propose to adhere, as 
far as possible, to a uniform method of nomenclature 


The memorandum of appeal contains no less than 348 grounds of appeal, 
many of which relate to trivial’ and insignificant matters, but when stripped 
of all tautology, all the grounds of appeal fall withim the very wide compass 
of ground No 345 which sets out that the “defendants challenge all and 
every finding of the lower court against the deferidants’” Considering the 
number of the grounds previously set out, one cannot help feeling that the 
added statement that the “defendants have not' gone into them individually 
im order to avoid prolixity” is definitely out of place and superfluous 


REAL QUESTION FOR DECISION IN THE APPEAL 


The real question we have to determine 1s whether the learned judge’ 
in the court ‘below was right in holding that the plamtıff is the second 
Kumar of Bhowal, or perhaps more accurately, whether his” decision on 
this pomt 1s so manifestly against the weight of the evidence taken as a 
whole that ıt ought to be set aside i ' 


POSITION OF THE APPELLATE COURT 

There are numerous authorities dealing with the position of a Court of 
Appeal and the principles upon which it should act, when confronted with 
an appeal on mere questions of fact, and these authorities all seem to indicate 
that the decision of a lower court ought not to be interfered with, unless 
upon a searching review of all the evidence and the facts and circumstances 
of the case, the Court of Appeal is of opinion that the conclusions arrived at 
were ‘clearly wrong” That this is the well-established rule was expressly 
accepted by the counsel on both sides 


It ‘cannot be too strongly emphasized that dealing with an appeal in a 
case stich as the present, where such a large number of witnesses were 
examined, the Court’ of Appeal is defimtely at a disadvantage far greater 
than would obtain in other cases, by reason of the Court of Appeal not having 
seen the witnesses or had an opportumty of forming an opimon as to their 
veracity or reliability from their demeanour in the witness box and ther 
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manner of giving their evidence ‘This applies with special force as regards 
the principal witnesses, such as the parties themselves and their immediate 
adherents 


It was a significant feature in the case that Bibhabats Dev: and Jyotirmoyee 
Devi—although as Brahmin widows they would not ordinarily appear m 
public—came forwaid and gave their evidence in the presence of the learned 
judge imstead of exercising the privilege of having their evidence taken 
on commission 


As previously mentioned, there were a large number of witnesses examined 
on commussion, and of course, as far as these aie concerned, the Court of 
Appeal ıs ın quite as good a position to assess the value of their evidence 
as was the learned judge 


DISTINCTIVE FEATURES OF PRESENT CASE 


In coming to a consideration of the questions for determination in this 
appeal, we think that at the outset it should be firmly borne in mind that as 
already mentioned, the present plaintiff, unlike the claimant in the well- 
known Tichborne case in England, did not in the begimning himself come 
forward to claim an estate, but admittedly did so eventually against his 
own inclination, after beimg persuaded by others to assume the position of 
a claimant, and then only after he had repeatedly and strenously denied 
that he was any relation of Jyotirmoyee Devi, the sister of the second Kumar 
of Bhowal, and had demed that he had any connection with the Bhowal Ra} 
at all Moreover, agam unhke the circumstances in the English case just 
mentioned and other cases ot an analogous kind, the story put forward im 
this suit was not one based merely on a former disappearance or even a 
presumed death, but was based on an alleged re-appearance many years 
after a death and actual cremation said to have been witnessed by a large 
body of persons, who came and testzfied with great wealth of detail that they 
with their own eyes had seen the body of the second Kumar of Bhowal 
taken to a cremation ground and there reduced to ashes 

It follows, therefore, 
the plaintiff are identical 


account for the lipse of tı A xplanations put forward to 


identity, and the genera 
whole of the period betw 


APPELLANTS CONTENTIONS IN BROAD OUTLINE 


We think it will be convement if we ow pr 
the broad contentions put forward in the ae ieee aaa 


Mr Chaudhuri arguing before us the case for the 
‘appellants epitomized 
the issues before the court by saving that the plaintiff claims to be the 
second Kumar of Bhowal, who, according to general repute, had died in 
the month of May ın the year 1909 in Darjeeling and whose body was duly 
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cremated ‘The plaintiff's case was that the second Kumar did not actually 
die, but merely passed into ‘a comatose: condition on the evening of the 
8th May, 1909, which condition was uustakenly presumed to be that of 
death, that the plaintiff's body was mot cremated, and that the plaintiff 
himself 1s the second, Kumar of Bhowal The defendants’ case on the other 
hand was that the second Kumar did, ın fact, die, and that ins body was 
undoubtedly consumed to ashes The plaintiff, sax the appellants, 1s not 
the second Kumar of Bhowal, but 1s an rmpostor Both sides undertook to 
establish their respective cases by reference to the series of events which 
occurred ın Darjeeling in the year 1909, and as regards ‘identity’, they 
gave a large volume of evidence bearmg particularly on that aspect of the 
case 


QUESTION OF IDENTITY ITS TRUE BEARING 


Mr Chaudhuri conceded that as a general proposition and as a matter 
of logic, 1f in a case of the present description the identity of the claimant 
be conclusively proved, death and cremation would automatically be disproved 
Putting the matter ın another way, “identity” proved beyond all doubt 
would of itself override the improbabilities inherent in the plamtff’s story 
That, however, presupposes the existence of indisputable and conclusive 
evidence of identity Mr Chandhuri argued that ıf there ıs no evidence of 
that character, or if no such evidence 1s found by the court to exist, and if 
the court nevertheless concentrates its attention on the question of identity, 
and treats the question of death and cremation as subsidiary questions, such 
a method of approach in dealing with the problem to be solved would be 
altogether erroneous 


Moreover, 1f, touching the question of identity, the court acts on evidence 
of a kind which no court ought to rely upon, namely, evidence purely of 
similarity or recognition by mterested persons or persons who were obviously 
misled by circumstances, and if, after giving a “findmg of identity” on such 
evidence, the court dismisses the positive evidence of death and cremation 
as being displaced by the finding of identity, and holds that the umprobabiltties. 
in the plaintiff’s case are similarly explained, and then on that basis the 
court fails to make a real independent examumation of the evidence concerning 
death and cremation, the final decision arrived at ıs plainly vitiated by a 
fundamental error and ought not to be allowed to stand 


Mr Chaudhun emphasized before us that that ıs what the learned judge 
has done ın the present case Mr Chaudhuri contended that, put quite 
shortly, nevertheless accurately, the ultsmate decision of the learned judge 
comes to this that though all the other evidence of identity 1s inconclusive, 
there remain the recogmtion by Jyotirmoyee Dev: and the acceptance of the 
plaintiff by the grandmother, Satyabhama Devi, on the basis of imstinct 
rather than reason Mr Chaudhuri complained that in the opimon of the 
learned judge, the recognition by these two ladies was sufficient to establish 
identity, and after reviewing the whole of the evidence in the case, disregard- 


ing pomis against the plamtiff, the learned judge ultimately based his decision 
on that 


Then having found identity in that sort of way, the learned judge did not 
really concern himself to examine and assess independently the value of the 
evidence of death and cremation and the improbabihties inherent ın the 
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plamtiff’s case, but held that every difficulty was sufficiently explaimed and 
met by hus conclusions on the ‘question of identity’ already reached 


Mr Chaudhuri atgued that ths process of reasoning and the foundation 
of the findimgs' arrived at by the learned judge can be traced out quite 
clearly by reversing the judge’s order of dealing with the various topics and 
working backwards from the end of the judgment m other words, by taking 
section No (14) in the judge's classification first and then proceeding upwards 


1? J 


through the other sections in the list 


DARJEELING CHAPTER 


With 1egard to the “Darjeeling Chapter”, as ıt has been called in the 
course of the argument, Mr Chaudhuri submitted that five broad questions 
arose, concerning each of which there was a considerable amount of positive 
testimony It was the duty of the judge, said counsel, to consider the 
evidence on these questions on its own merits together with the probabilities, 
and then to come to an independent finding The five questions were as 
follows i 


(1) Did the second Kumar really die, or was he'merely in a comatose 
condition when his body was carried to the cremation ground? 


(2) When did the death or apparent death occur? Was it in the early 
evening as the plaintiff said, or at midmght as the defendants 
contended ? 


B Was the second Kumar’s body taken to the cremation ground on 
i the might of 8th May, 1909, and was it cremated? 


(4) Having regard to the fact that the cremation of a body on the 9th 
May, 1909 was admitted, was that body the body of the second 
Kumar, or was it a substituted body? 


(5) Is the plaintiff’s case as to bus rescne by sannyasis and ins hfe 
with them credible and true? 


’ 


NO INDEPENDENT FINDINGS BY TRIAL JUDGE ON 
DARJEELING TOPICS 

Mr Chaudhuri argued that the method followed by the learned judge in 
dealing with these questions was not to arrive at a straight conclusion of 
fact on the evidence given in the case, but merely to state some of the 
difficulties nm the way of the plaintiff, and then to evade coming to a conclusion 
himself by saying that whatever the evidence on the defendants’ side might 
be and whatever were the improbabilities in the plamtiff’s case, they did 
not displace “identity” In other words, having found the plaintiff to be 
the same man as the second Kumar of Bhowal, any positive conclusions 
on the Darjeeling part of the case were unnecessary and the plamttf’s case 
might be and must be accepted on the basis of his identity 


“DEATH OR APPARENT DEATH” 


J + ! 
In support of that analysis of the judgment Mr Chaudhuri referred us 
to various passages in the judgment As regards the first of the five questions, 
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“death or apparent death”, Mr Chaudhum said that the conclusion of the 
learned judge was expressed thus ‘The fact that the body was left at 
the sasan {cremation ground) durmg the ram and disappeared is no proof 
that ıt was alive, and the real proof of that 1s that the plamtiff 1s the same 
‘man”? va x te 

Mr Chandhun then said that the learned judge proceeded to refer to 
the evidence to show that the body was ahve and winds up by saying 
“Nobody will accept this evidence, or accept it as proof of identity, if it were 
not otherwise proved, but granted the identity, there would be no reason 
to reject xt” 


Mr Chaudhur accordingly said that ultimately, therefore, the ground of 
the finding arrived at by the learned 1s identity alone, and not any 
independent evidence of the hfe of the second Kumar having come to an 
end, or a mistake having been committed According to Mr Chaudhuri, these 
matters are not discussed at all in the judgment | : 


TIME OF “DEATH” 


t 


On the second question, that relating to the time of death, the learned 
judge did not make any sort of attempt to come to an independent finding 
that death took place at dusk In this connection, Mr Chandhun referred 
to two passages ın the judgment, namely, first “For indisputable facts pomt 
to and establish that the second Kumar ‘died’ or (was) taken as dead at 
between 7 and 8 pat on the 8th May That 1s established by the following, not 
one of them, but all taken together” 


The other passage 1n the judgment referred to by Mr Chaudhuri runs 
as follows “I have thus found that the facts connected with the sasen, or 
the shelters, or the rain, do not discredit the account given of what happened 
at the sasan on the night of the 8th May, 1f the body of the Kumar was taken 
there at might, as ıt must have been, if.he had died at about dusk The 
positive evidence that ıt was so taken is not discredited by these facts” 


In neither of these passages does the learned judge even refer to the 
evidence on the defendants’ side, whether otal, eg, the evidence of the 
defendant Bibhabati Devi against whom no charge of any kind was, made, or 
documentary, e g , the telegrams and the entries ın the Estate Books at Jaideb- 
pur When at last the learned judge does come to discuss the documentary 
evidence, he seems to find that it ıs impossible to discard that evidence on 
its merits, or to make st fit m with death at dusk, so he extricated himself 
from the difficulty by agam mvoking identity, ın these words "My conclusion 
on this topie 1s that nothing repels the conclusion touching ‘the identity of 
the plaintiff with the second Kumar ‘That rests upon evidence, including 
marks which I have set forth, and which are admitted or wncontrovertible” , 


Mr Chaudhun said st follows that the basis of the learned judge's decision 
on this pomt also 1s ultimately “identity”, and he said that the reasoning” 
seems to be that since the plaintiff 1s the same man as the second Kumar, he 
could not have been cremated, and he could have escaped, only if he was 
taken to the cremation ground on the 8th May, and left nnattended for a 
period of time, as ‘he sat But he could not have been taken to the crémation 
ground on the evening of the 8th May unless apparent death occurred at dusk 
Therefore, death did take place at dusk There is no discussion of the 
positive evidence in the case, nor of the discrepancies if the evidence of 
the plamtiff’s witnesses as to the hour of death Mr Chandhun contended 
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that these witnesses are so'inconsistent and contradictory in their evidence 
that it destroys each other i 


EVENING CREMATION AND ITS FAILURE 


On the third question, namely, that relating to an evening funeral proces- 
sion and the failure of cremation, the learned judge stated The real test 
of the evidence touching this part of the inquiry is the hour of death, but 
of the witnesses who joined the funeral procession at might, or saw it pass, 
one might well rest on his owu credibility, and another almost as good as he” 


Then later the learned judge said that “this account, however consistent, 
will sound like a tale Its real security 1s the death at dusk, and the fact 
that the body was taken to the sasan that mght ‘This last fact might well 
rest upon the fact of death at dusk alone, or this coupled with the evidence 
of Padmin Babu, but there 1s besides other evidence of people who had seen 
the procession pass at night” 


RAIN AND STORM 


Finally, ım considering the contentions of the defendants with regard to 
the question whether there was rain in the evening of the 8th May, and the 
story told by the persons, who said that they participated ın the evening 
funeral, taking shelter, and the other facts connected with the cremation 
ground, the views of the learned judge are contained in the following passage ; 
“T have thus found that the facts connected with the sasan, or the shelters, 
or the rain, do not discredit the account given of what happened at the sasan 
on the mght of the 8th May, 1f the body of the Kumar was taken there that 
night, as ıt must have been, sf he had died at about dusk The positive 
evidence that ıt was so taken 1s not discredited by these facts ” 


Ultimately, therefore, said Mr Chaudhuri, there was only one ground 
for the findmg of the learned judge on these particular points, namely, 
“death at dusk”, and “death ‘at dusk”, as already indicated, had itself been 


BURNING OF SUBSTITUTED BODY 


With regard to the fourth question, namely, that relat the burnin 
of a substituted body on the 9th May, : eit ee 


im his telance on identity He says 


case 18 obvious, and its real answer is the identity of the plamtiff, and the 


fact, apart from this identity, that ‘death’ had occurred’ at'a little after dusk 
and the body taken out at night, 


` 
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evidence on this pomt must be dealt with on the footing as if these facts have 
not been found” 1 


Mr Chaudhun complained that the “evidence on this pomt”? was never 
really discussed, but only touched upon, as the learned judge mentioned only 
four out of thirty-five of the defendants’ witnesses, disregarding the 1mproba- 
bilities altogether ‘These facts’? were not really found by the learned judge, 
but only inferred from “identity” It followed that the final conclusion 
arrived at was clearly arrived at and based upon “identity” alone, and nothmg 
else The learned judge said ‘The Kumar’s apparent death occurred 
between 7 and 8, tus body was taken to the sasan at about ten, and this body 
was never cremated It is nobody’s case, and Satya -Babu says that ıt 1s 
not a fact, that this body was found and brought back and carried to the 
sasan the next mormug If the identity has been proved with mathematical 
certainty, ıt cannot be displaced by the cremation ın the mormmg of a 
substituted ‘body Everybody appreciates its extreme improbabslity, but st 
cannot displace the identity” : 


The conclusion, therefore, simply ıs that since the plamtiff was the 
same man as the second Kumar, the body burnt on the 9th May, 1909, must 
have been a substituted body The sole ground of the conclusion is “identity” 


The learned counsel urged that the learned judge om:tied altogether to 
consider the improbabilities, and the proper effect of his own finding that 
there was no conspiracy to kill the second Kumar and no deliberate poisomng 


4 


RESCUE BY SANNYASIS 

On the fifth question, namely, that relating to rescue by sannyasis and 
the plamtiff’s life with them, the learned jyudge’s conclusions were ‘His 
account reads like a fairy-tale, and if the plamtiff needed ıt to establish Ins 
identity, he would fail’, and also, “but given the identity, otherwise proved, 
the account is clear and consistent”, and’ lastly, “in any ‘case the point is 
obscure, as I said, atid I cannot say that the account 1s excluded by any 
fact clearly proved, or that anything ın ıt displaces the identity, though ıt 
will not prove 1t” tee 


With regard to the story of the wanderings with the sannyasis, the 
learned judge said: “It discloses nothing that shakes the conclusion other- 
wise reached, and not on the strength of this account, that he 1s the same 
man as the Kumar” ‘Then, “the answer is that from Darjeeling to this pomt 
the imquiry 1s not to establish identity, but to see if anything excludes it, 
the identity being established by other facts If that ıs proved, there 1s 
nothing from Darjeeling to his arrival at Dacca that could shake the conclusion, 
and given the identity, there will be no reason to reject ıt on the ground 
that it involves a breach of a law of nature It involves no such breach” 


IDENTITY MADE THE MAIN BASIS OF DECISION 


Mr Chaudhuri contended that looking at the passages ın the judgment 
which we have quoted, one ought to come to the conclusion that on none of 
the pomts concermng events at Darjeelmg and the story of wanderings 
with the sannyasis, 1s there any mdependent finding on the evidence which 
was given and the probabilities Mr Chandhuri crystallized tis argument 
concerning the five broad questions which we have enumerated by saying 
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that the soundness of the learned judge’s decision on the Darjeeling chapter 
depends on the soundness of his decision om the question of identity 


TRIAL COURT’S TREATMENT OF QUESTION OF IDENTITY 


Mr Chaudhuri conceded that 1f the decision of the learned judge on the 
question of identity had been one, which really rested on a proper foundation 
and could not be assailed, no objection could then be taken to the method 
employed by the learned judge and his reasoning Throughout the learned 
judge’s discussion of the Darjeeling chapter, said learned counsel, the 
learned judge constantly goes back to the conclusion of identity “otherwise 
reached” It was necessary, therefore, for counsel to deal with the way 
in which the learned judge came to the conclusion on the matter of identity 
Connsel pomted out that the learned judge’s first proposition 1s that “the 
question of identity is primarily a question of the identity of the body”, to 
which is added the proposition that “the best proof of identity 1s recognition” 


The plamtıff, said Mr Chaudhuri, 1s ignorant of things which the second 
Kumar was shown to have known, and might be expected to have known 
The plaintiff explained that he had lost his memory as a result of arsenical 
poisoning, and he explains bis difficulty with regard to the Bengali names 
by the existence of a cyst under his tongue, which, at one stage at any rate, 
he ascribes to the effect of arsenic ‘The learned judge nowhere in the 
judgment considers whether any credible reasou—physical or psychological— 
has been given for the alleged loss of memory, or how such loss of memory 
could be reconciled with the plamtiff’s complete recollection of events in 
the life of the second Kumar, as he claims to do, as contrasted with the 
plaintiff’s ability to recogmse a large number of persons, whatever may 
have been the conditions or at whatever age the plaintiff may have seen 
such persons previously Instead of doing this, the learned judge relegates, 
what he calls, the mind of the plaintiff, to a secondary position and puts 
in the forefront the identity of the plaintiff’s body Mr Chandhur: contended 
that there was no conclusive evidence of physical identity as between the 
second Kumar and the plamtiff, and he submitted that there was no need 
to elaborate or stress this pot by reference to the evidence itself, because 
apart from recognition by Jyotirmoyee Devi and Satyabhama Devi, no other 
the learned judge to be conclusive, or even to 
be evidence of anything more than a similanty It is true that in certain 
places in the judgment the learned judge does speak of other evidence as 
body, but when discussing that evidence, the 


s to go beyond holding th es 
more than establishing similarity, = eae eee 


\ 
n 


ANALYSIS OF EVIDENCE AS TO IDENTITY OF BODY 


Mr Chaudhuri classified the evidence of ident the plamtif’s bod 
as that of the second Knmar under five heads af Mae pietii 4 


(1) Recognition by Jyotirmoyee Devi, and to a certain extent, by 
Satyabhama Devs, 


(2) Recognition by tenants, 


relations and acquaintances, 
(3) Photographs, 
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(4) Marks, and 
(5) General characteristics of the body 


With regard to secognuon by tenants, the learned judge says as follows ' 
“Tt would be impossible to rest one’s conclusion upon their testimony, unless 
the identity otherwise appears” It ıs clear, therefore, that recognition by 
tenants 1s not of itself reked upon 


With regard to recogmtion by relations and acquamtances, the learned 
judge says “The denial by the Ram and the apparent and reputed death 
require the closest scrutiny mto this case, * * * and the decision need not, 
as I said before, rest upon the credibility of witnesses alone, nor need this 
credibility depend upon ther means and position alone, but upon whether 
ıt stands scrutiny, so far as ıt touches the points of distinction or agreement 
in mind or body, urged by the defendants or the plamt:ff’ Mr Chaudhun 
in his argument said that the learned judge was not disposed to accept the 
evidence of this class of witnesses merely because they said they recognised 
the plaimtiff, or test their evidence by examining whether they spoke 
correctly as to the features of mimd and body, and so what the learned 
judge was domg was to act upon the identity of features, 1f that were 
established, and not merely on the opinion or assertion, taken alone, of 
these witnesses That that was the position appears from the following 
passage ın the judgment “Fortunately the court will not have to decide 
between this mass of evidence and what evidence the other side have 
produced by the credibility of the witnesses alone There are the marks on 
the plasntif’s body and there are the photos” 


Mr Chaudhur: argued that the field of discussion was stripped of 
recognition on the part of all the witnesses except Jyotirmoyee Deve 
and Satyabhama Devt, and the learned judge proceeded to consider whether 
he could rely upon (any “rocks” in) what he called a “morass” These are, 
the photographs and the marks on the body Concernmg the photographs, 
the learned judge began by saying that “a photograph 1s not a map 
It ıs no use measuring this feature and that” He then says that the 
two photographs compared “fare not on exactly the same scale”, and 
ther “angle of presentation” 1s different, yet according to Mr Chaudhuri he 
went on to measure and compare parts of the plaimtiff’s body from the 
photographs, and recorded certam conclusions, which are summed up m 
the statement made by the learned judge, “the photographs prove no 
difference ın features, except a difference in the nose’ Mr Chaudhuri says 
that this means that the learned judge found nothmg more than sumlanty 
of features, as he saw them, and so he recorded a conclusion m a negative 
form to the effect that the photograph of the second Kumar 1s not so different 
from how the plamtiff appears as to show them to be two different persons 
Apart altogether from the correctness of the finding of the learned judge as 
to the various parts of the body, ıt 1s clear, said Mr Chaudhuri, that the 
learned judge did not find any evidence in the photographs which established 
the plaintiff affirmatively 


There remained the question of the marks which the learned judge has 
described as “rocks ın this apparent morass’ Mr Chavdhuri’s argument 
with regard to the marks 1s that the findings of the learned judge are of the 
same character as those on the photographs, and further, that such findings 
are vitiated by an additional error m that the learned judge assumes or 
arrives at identity, and then says, if the plamtiff be the second Kumar, then 
the marks found on the plaintiff's body must be the marks which the second 
Kumar inmself had The learned judge tabulated his findings on each of 
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the marks or series of marks and dealt with them individually, and Mr 
Chaudhun’s criticism of the opimion of the learned judge with regard to 
the marks was that the learned judge assumed many things that he was 
required to find, and then he used the conclusion arrived at as if it were 
a premise, he does not accept and use the marks as evidence of identity 
The learned counsel went so far as to argue that the photographs and marks 
‘had disappeared into the morass” 


With regard to the general characteristics, which 1s Mr Chaudhur’s fifth 
and last heading on the question of identity of the body, he said that the 
findings of the learned judge are not sufficiently definite as to carry the 
matter further by saying that they would not of themselves displace the 
identity of the plamtıff 


Summing up the whole question, the learned counsel said that it is clear 
that leaving aside the recognition by Jyotirmoyee Devi and Satyabhama Devi, 
the learned judge did not treat any evidence as to bodily features as evidence 
satisfactorily establishing identity On the contrary, he had assumed identity 
im order to explain a similanty which ıt was alleged on the part of the 
plaintiff did exist 


, 


IDENTITY OF MIND 


The second part of the question of identity 1s the sdenlity of the md, 
and with regard to that, Mr Chaudhun argues that the learned judge was 


even more inconclusive in his findings than in his findings on the question 
of identity of the body 


On the question of sports, the learned judge said, “It has not been shown 
that the second Kumar’s ignorance of these was less, or would be less 
today”, and again, “I find that the plaintiff has not shown more ignorance 


im these sports than the second Kumar would do, 1f he were in the box”, 


and Mr Chaudburi’s comment with regard to these was that this part of 


the learned jndge’s finding mvolves the probabilities of the story of loss 
of memory which the learned judge altogether ignored 


Mr Chaudhuri made a grievance that certain observations were made by 
the learned judge m enticism of the manner im which the evidence given by 
the plaintiff himself was challenged ın cross-examination such, for example, 
as the learned jndge’s comments that—‘the cross-examination was just 
What a person minded to defeat the Kumar would design” “The 
test of hs mund they did not explore, and the only reason that I can think 
of is not fear of factitions knowledge, but of memory”, and ‘He was afraid 
of falling into the truth” Mr Chaudhuri stated that the learned judge did 
not consider what counsel described as the “appalling ignorance” betrayed 
ae plaintiff ın regard to things which the second Kumar undoubtedly 


On the question of literacy, the learned judge said “The plamtiff 1s 


today what I would expect the second Kumar to be, so far as English 1s 
concerned” 


On the question of handwriting, according to Mr Chaudhun, the learned 


judge’s view was that there was no independent comparison of signatures 


and no independent finding, but the finding 1s based on the fact that the 
plaintiff could sign his name, but did not know the letters, which would 
not be the case, 1f he had started learnmmg after 1921, but would be probable, 
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sf once knowmg how to write, he had forgotten, and had only retamed the 
memory of the, signatures Mr Chaudhuri’s criticism was that the learned 
judge did not consider why the plaintiff should have forgotten, and the fact 
that to teach the plaintiff to write would be dangerous, as he would develop 
a handwriting of lis‘own, different from that of the second Kumar 

The pomt made by Mr Chaudhuri seems to be that the learned judge does 
not find anything in the mind of the plamtiff which he accepts and reles upon 
as establishing identity He only says that the plamtiff at the time of the 
tnal showed himself to be what the second Kumar might be expected to be, 
that ıs to say, the learned judge only found a sort of similarity based on 
speculation, with the final conclusion that ‘“nothuig in the mind of the plamtiff 
shakes this conclusion”, +e, the conclusion already arrived at by the learned 
judge on the question of identity 

The learned counsel made a great pont in the fact that as the plaintiff 
repeatedly made answer that he had forgotten, the most important question 
on that part of the case was the alleged loss of memory, and the probability 
of the cause given to produce such a loss of memory ‘There was no real 
consideration of this topic at all except a reference to a shell-shock case 

Mr Chaudhuri pomted ont that towards the end of the judgment the 
learned judge, when referring to the wnpedunent of speech from which the 
plamtiff suffers, overlooked the fact that this impediment was, according 
to the defendants, confined to his speech in Bengali, but does not affect the 
plamtff when speaking Hindi, and the learned judge disposed of the impe- 
diment of speech by resting on the assumption of identity Mr Chaudhuri 
pointed out that the learned judge says, “If ıt were smpossible for such a thing 
to appear, it will go to identity” and that the Hind: tone could not “displace 
the conclusion as to identity reached after a full investigation” 


IDENTITY “OTHERWISE REACHED” WHAT IS THE “OTHERWISE”? 


Mr Chaudhuri stated that, in the course of the judgment, the learned 
Judge often refers to the conclusion of identity “otherwise reached”, and 
then criticises this by saymg that the photographs, the marks, and the 
mental equipments having no value, what 1s this “otherwise”? And Mr 
Chandhuri asked us to accept the view that all the various sections of the 
evidence with regard to recognition by Jyotirmoyee Dev: and Satyabhama 
Devi remamed, and accordingly the learned judge’s “‘otherwise” on ultimate 
analysis resolves itself into recognition by them and nothing else In support 
of this argument, he refers to a passage ın the judgment where the learned 
yedge says “It (e, recognition by Jyoturmoyee Devi) carnes the plaimtiff 
a great way, but a single pomt of difference, like death itself, or a different 
mind, or proof that he ıs not a Bengalee, might displace him altogether” 
Mr Chaudhuri said that lus case was that there was no real independent 
examination or finding on any of the matters suggested ım this passage as 
displacing the evidence of the sister and the grandmother, and so all that 
15 left ıs recognition by Jyotirmoyee Devi, and he relied on two passages in 
the judgment in support of this part of his argument where the learned judge 
says, (1) “The sister’s behef 1s honest”, and (2) that the marks are to be 
taken “fas a re-assurance”, that is to say, corroboration 


JUDGE’S CONCLUSION: A VICIOUS CIRCLE 


The conclusion arnved at by the learned judge on the question of the 
plaintiff’s mind and body is summed up m a passage in these terms “I 
have exammed so far the body and the mind of the plaintiff, feature by 
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feature, and seen nothmg that displaces the identity proved by direct evidence 
of the kind stated, and by a collocation of indisputable features that cannot 
occur m a second individnal”, and arguing on this passage, Mr Chaudhuri 
said that it 1s obvious that the learned judge did not regard identity as 
proved by the bodily and mental features of the plaintiff, but simply finds. 
nothing in those features to displace identity as proved by direct evidence 
Mr Chaudhuri argues that this direct evidence must be something apart 
altogether from mind and body of the plaintiff, and could only be by 
recognition, and that as the learned judge had already said with regard 
to recognition by persons other than Jyotirmoyee Devi and Satyabhama Devi, 
ats truth does not rest on them credibility but on the identity of body and 
mind, and at another place it is said, the court need not decide between the 
witnesses of recognition, but may go by marks and photographs, there was 
constituted a vicious circle—the correctness of recogmition bemg made to 
depend on the identity of bodily and mental features, and such features then. 
bemg sad not to prove identity, but merely to corroborate identity already 
proved by direct evidence, which ultimately means recognition by Jyotirmoyee™ 
Devi 


The learned judge in summmg up his final conclusion at the end of 
the judgment stated the identity of the body has been proved ‘to demon- 
stration” and “with mathematical certamty’”’ 


Mr. Chaudhurt’s comment on this was that the learned judge had forgotten 
that when dealmg with the bodily features and marks, he did not hold that 
any of them was sufficient to prove identity, and on the other hand, held 
that either they did not displace identity, or that given the identity, they must 
be the same So also with regard to the mental features, ın that the learned 
judge said ‘Nothing m the mind of the plamtiff shakes this conclusion”, 
and that, according to Mr Chaudhuri, 1s only taking them as being consistent 
with identity, and not as proving it 


Further, with regard to the Darjeeling chapter, Mr Chandhuri argued 
that that part of the plamtzff’s case was not properly examined by the learned 
judge in (the light of) the 1mpossibilities attending it, and so also with regard 
to the ensmng events Mr Chaudhuri argued that these :mpossibthties were 
explamed away on an assumption of identity, and in support of that argument, 
he referred to a passage in the judgment where the learned judge said 
“Nothing that took place at Darjeeling conld displace the conclusion, nor 
anything ın the account given of the penod of his disappearance”’ 


On the general question of recognition, Mr Chaudhuri referred to passages 
im the judgment where the learned judge said, “I believe the direct evidence 
im support of the identity It ıs the evidence of honest men and women” 
Then later on “But even this body of evidence need not rest on the credi- 


bility of the witnesses alone” Then agam “H the sister is honest, the 
other witnesses must be equally so” 


"RECOGNITION BY JYOTIRMOYEE DEVI THE WHOLE FOUNDATION 
OF THE JUDGMENT 


On broad limes, and not, of course, for the moment, considering the 
criticisms of imdividual witnesses who testified on behalf of the plant, 
or any of the documents pnt ın evidence, or the general facts and circum- 
stances of the case, the argument pnt forward on behalf of the appellants 
comes to this—that refined down, the conclusion arrived at by the learned 
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judge on the question of identity, and so mdeed the determmation of the 
whole case, waS based on honest recognition by the sister of the second 
Kumar, Jyotirmoyee Devi, and not also on physical resemblances or bodily 
marks, as wrongly stated, and questions of death, cremation, the impro- 
babtlities of the rescue story and the Hindustham speech were all brushed 
aside by the learned judge, as beimg inconsistent with or mulitating against 
the conclusion “otherwise reached”, that ıs to say, reached by reason of 
there having been recognition of the plaintiff by Jyotirmoyee Devi, and so, 
the’ only foundation—indeed the whole foundation—for the judgment 1s recog- 
nition of the plaintiff by a single mdividual, which, at the highest, only 
meant that the mdividual in question, that 1s to say, Jyotirmoyee Devi, 
was of the opmuon that there was similarity ın the external physical appear- 
ance of the plamtiff with that of the second Kumar 


TWO-FOLD ONUS ON PLAINTIFF 


In the course of his reply before us, Mr Chaudhury pressed the point 
that ın the suit the two-fold onus lay on the plamtiff he had, first of all, 
to displace a presumption of death and to prove that the second Kumar 
was not dead, and that (secondly?) as ıt was admitted that a body purporting 
to be that of the second Kumar was burnt on the morning of the 9th May, 
1909, the plaintiff ought to be made to prove that the body which was burnt 
was not that of the second Kumar, but was some other body 

The plaintiff made the case that his body was taken ont on the 8th May, 
1909, and that after his reappearance in the year 1921, people recognised 
lim as being the second Kumar, so that, the maim features ın the issue (sic) 
are—was the second Kumar’s body taken out on the evening of the 8th May, 
1909, as the plaintiff said, or was it, as the defendants said, taken out on 
the morning of the 9th to be cremated? 


ADMITTED MORNING CREMATION ITS EFFECT ON PLAINTIFF'S 
CASE OF EVENING CREMATION 


The plamtiff at the trial gave evidence gomg to show that there was an 
evening funeral procession, but he admuts that there was a morning crema- 
tion of a body purporting to be that of the second Kumar 

Mr Chaudhuri urged that in comimg to a conclusion as regards this fact 
im issue, the court was not only considering the evidence adduced by the 
plamtiff as to the events of the evening of the 8th May, but also the admitted 
fact of the morning cremation, which, 1f it really related to the body of the 
second Kumar, must necessanly destroy the plamtiff’s evidence as to the 
evening funeral The admitted existence of a morning cremation 1s a factor 
which cannot be left out nm coming to a decision on the plamtrff’s case as to 
the evenmg procession It is a factor definitely gomg against the possibility 
of the truth of the plamtiff’s case Accordingly, Mr Chaudhuri stated that 
the morning cremation must be considered along with the evening procession 
The two funerals cannot be kept separate or considered im water-tight 
compartments 

Having regard to the fact that the morning cremation was admitted 
by the plamtıf to have been to all outward appearances that of the body 
of the second Kumar, and understood by all concerned so to be, the plaintiff 
im order to succeed would have to prove why despite external appearances 
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the mornmg cremation shouid not be taken to be that of the body of the 
second Kumar himself, and how it can possibly and mdeed reasonably be 
{not ?} so taken 


The plantiff’s case raised the question that things were not what they 
seemed, and that, therefore, it lay upon him to give an explanation why the 
reality was something different from the appearance The admitted morning 
cremation, so long as 1t remains unexplamed, destroys the evening cremation, 
because it was no one’s case that the same body taken ont im the evening 
was brought back again and taken out a second time in the mornmg ‘The 
plainhff, therefore, ought to have shown—or at any rate have explained— 
how it was possible to procure another body im the course of the mht, 
and to induce in the minds of those who had taken part in the morning 
cremation the belief that the body so obtained was the actual body of the 
secoud Kumar himself 


Mr Chandburi argued that the plamt:ff was not in a position to ask 
the court to come to the conclusion that the story of the evening cremation 
is true, because the existence of the mornmg cremation stands in the way 
of a finding in favour of evenmmg cremation, so long as the plaintiff does not 
remore the obstacle which the existence of the event necessarily constitutes. 


NO EVIDENCE GIVEN OF A SUBSTITUTED BODY IN MORNING 
CREMATION 


Mr. Chaudhuri urged that the plamtyff ought not to have succeeded in 
the suit, because no evidence was given that the body carried in the mornmg 
procession, and admutiedly duly cremated, was not that of the second Kumar 
No evidence was given that another body was, in fact, procured, or how 
it could have been procured, and no evidence of the bringing into the house 
“Step Aside” of any body which could be passed off as that of the second 
Kumar Mr Chaudhun took it upon himself to remmd us that the evidence 
proving the fact is relevant, and that the evidence disprovmg the fact is 
also relevant The fact can only be discarded on cogent grounds ‘Thus it 
1s ot possible to consider the evening cremation story taken by Itself, as 
the mormng cremation is a fact relevant to it He added, however, that 
even 1f the evening and moming cremations could legitimately be treated 


separately, the question whether there was an evening procession, or whether, 
on the other hand, the body carried 1 5 


out for cremation in the morning was 
that of the second Kumar, are questions both of which must be decided on 
the balance of probabilities 


BALANCE OF PROBABILITIES 


Looking at the matter in this way, that is to sa 
c : y, say, on the question of 
probability, Mr. Chaudhuri argued that if the two cremations are, so to 
say, evenly balanced, the court ought to decide m favour of the 
appellants, because there is one element to be taken into consideration 
which is decisive 


3 Air Chaudhuri put it m ths way. the plantiff 
admits that the body in the moming cremation purported to be that 
of the second Kumar. A number of witnesses swore that they actually 
saw the face of the corpse and testified that st was that of the second 


Kumar, and these witnesses said that the body, the face of which they saw, 
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was actually burnt to ashes, and that all the customary nites and ceremonies 
were performed at the time Not a single witness said that the body so 
burnt was not that of the second Kumar No evidence at all was given 
on the plaintiff’s side that ıt was not the body of the second Kumar 


RESPONDENT’S CONTENTIONS IN BROAD OUTLINE 


We now proceed to give, generally, m broad outline the case for the 
plaintiff respondent as put before us by Mr Chatterjee ın the appeal 


Mr Chaudhun had argued that the learned judge had inverted the order 
of the two main parts of the case, namely, the Darjeeling chapter and the 
Recognition or Identity chapter, with the result that the learned judge had 
fallen into the error of permitting his determination of the matters connected 
with the Darjeeling chapter to be unduly influenced by the findings already 
arrived at by him in connection with the other chapter. 


INDEPENDENT EXAMINATION OF DARJEELING CHAPTER 


Mr Chatterjee, on the other hand, argued that Mr Chaudhuri had laid 
a far greater emphasis on the value of identity as the deciding factor in 
the case than the learned judge had actually permitted himself to do 
Mr Chatterjee urged that the learned judge had, im fact, adopted a far 
stricter attitude than Mr Chaudhuri had suggested, because after coming to 
a conclusion on the question of the identity of the second Kumar, and taking 
the view that this had been demonstrated with almost mathematical certainty, 
the learned judge categorically stated that even huis finding on those lines 
would not induce him to decide the suit mm the plaintiff's favour unless he 
was also fully satisfied, on quite independent evidence, that the second 
Kumar did not die ın Darjeeling In this connection, Mr Chatterjee referred 
us to'a passage in the judgment where the learned judge sad “The 
plaintiff, therefore, must be the second Kumar himself, unless it appears that 
he had died at Darjeeling, or that his mind ıs different, or that his handwriting 
is different, or that he 1s not a Bengalee* * * + It 1s quite clear, said 
Mr Chatterjee, from the general scheme of the judgment that the learned 
judge did set himself to investigate, and come to a decision on its own 
merits upon, every one of the pomts mentioned in that passage, apart 
altogether from the question of identity Had the learned judge chosen to 
follow the procedure that Mr Chaudhuri sdid he did, he might very well 
have said, after coming to his findings with regard to physical and mental 
identity, that the cremation and death in Darjeeling, alleged by the defendants, 
were automatically disproved 


REAL BASIS OF FINDING ON IDENTITY 


Further, Mr Chatterjee stressed before us that even as regards the 
question of identity, the learned judge did not base his finding on 
mere evidence of similanty, or of recognition given by interested persons, 
or of persons, who had been deceiving themselves, and who had been misled 
by others The learned judge, Mr Chatterjee submitted, deduced huis 
finding on the question of identity on the basis primarily of the physical 
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identification of the plaintiff's body with that of the second Kumar ‘That this 
1s so appears from the followmg passage in the judgment “Another test, 
im itself conclusive, 1s the identity of the body proved to demonstration, and 
with mathematical certainty, by the bodily features, all exceptional, and 
by the bodily marks, all exceptional, which rest on nobody’s credibility 
These, m thei totality, cannot occur in a second imdividual, and even if 
half of the marks go off, the scaly feet, and the irregular scar on the top 
of the left outer ankle, coupled with the bodily features, will be enough 
to sustam the identity with equal certamty An individual 1s a collocation 
of accidents that never recurs, and that makes ıt or him ungue” 


The learned judge’s finding on the question of identity was, im the 
second place, based on mental identification as between the plaintiff and 
the second Kumar, which Mr Chatterjee asked us to accept as bemg entirely 
conclusive, and m this connection, he refers us to the passage in Cockburn, 
C J’s charge to the jury in the Tichborne case which runs thus “Between 
twin brothers and twin sisters we know the likeness 1s sometimes such as 
to baffle observation * * * bnt no two men were ever alike within 
Supposing even that the faculties of the mind, the moral propensities, the 
mstincts were originally the same ım the two twins, the minds and the 
memories would very soon cease to be the same, for since the creation of 
man, no two lyes were ever the same, and therefore, no two memories can 
ever be the same” 


RECOGNITION BY JYOTIRMOYEE DEVI NOT THE ONLY BASIS 


Mr Chatterjee submitted that ıt was not a fact that the learned judge 
based his finding of identity on the recognition by, Jyotirmoyee Devi, or that 
of the grandmother Satyabhama Devi Mr Chatterjee went so far as to say 
that the learned judge has actually done the reverse of this, as appears from 
a passage in the judgment where he says “Honest belief eyen im a sister 18 
uot conclusive, though ıt demolishes the utter dissimilarity theory It un- 
doubtedly carnes the plamtff a great way, but a single pomt of difference, 
like death itself, or a different mnd, or proof that he 1s not a Bengalee, might 


merely served to demolish the “ntter dissimilarity” 

3 put forward on the part 
of the defendants Mr Chatterjee sought to counter Mr Chaudhun’s attack 
on the judgment on this pomt by saying that Mr Chandhuri’s oft-repeated 
Statement that the learned judge’s finding of identity was founded on recogni- 


the plaintiff might well have had a evance, if the 1 

subjected hım to tests far Stricter naa far e erg lena ad 
should have done, because it would be quite legitimate for him, the plaintiff, to 
contend that honest recognition of him as the second Kumar, and acceptance of 
hun by Jyotirmoyee Devi and Satyabhama Dev: and other relatives, 1m circum- 
stances as were proved in the course of the case, established both his physical 
and his mental identity with the second Kumar beyond all reasonable doubt 
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NOR MERE OPINION EVIDENCE 


Moreover, asserted Mr Chatterjee, the learned judge did not find :dentity 
-on “opinion evidence” only, for he dealt not only with the opinion evidence 
of the witnesses, but considered the evidence given as to the mind of the 
second Kumar and that of the plamtiff, and the learned judge also examined 
the handwriting of the second Kumar and compared ıt with that of the plaintiff, 
and ıt was only after doing these things he came to the conclusion that the 
plaintiff was none other than the second Kumar 


DARJEELING CHAPTER CONSIDERED APART FROM IDENTITY 


Mr Chatterjee was very insistent that Mr Chaudhuri was not nght in 
declarmg that there was no independent finding as regards the Darjeeling 
chapter, and Mr Chatterjee urged that upon an exammation of the 
judgment as a whole, ıt would be found that what the learned judge really 
did was to examine the evidence relating to the events in Darjeeling quite 
independently, and then to arrive at a finding upon the evidence which 
was given 


Mr Chatterjee pointed out that ın dealing with the Darjeeling chapter 
the learned judge begins by setting out the case of each side respectively and 
the lay-out of the house “Step Aside’’ and the topography of the cremation 
grounds 


ILLNESS OF SECOND KUMAR 


The learned judge fully dealt with the question of the illness of the 
second Kumar, and with regard to this, he said ‘On the side of the plaintiff 
there ıs no evidence gomg to the illness, except that of the plaintiff hım- 
self », and theerfore, said Mr Chatterjee, the learned judge arrived at 
his finding on the question of illness on the evidence (given) by witnesses on 
the side of the defendants taken ım conjunction with the evidence given by the 
plaimtiff himself The learned judge, if anything, said “It was never the 
case of the plaintiffi—nobody had ever suggested it—that he had died at mid- 
night, or that he had died, but was revived by a charm, or that anybody had 
burnt the wood without the body His case, as it ıs and pnma facie, 18 
absurd » Mr Chatterjee argued on the basis of this statement that the 
learned judge, although he/ ultimately found ın favour of the plaintiff on the 
question of identity, kept an open mind when he examined all the evidence 
critically and carefully In dealing with the evidence of illness of the second 
Kumar, the learned judge sud “I am investigating the matter just to find 
out, whether the Kumar had died, or been taken for dead, and carried to the 
burning ground, and whether a true account as to the time of death ıs being 
given, or whether the evidence points to dusk, or a ljttle after dusk, as the 
time of death ” Then, after discussing the evidence concerning the illness ın 
great detail, he said ‘‘The point now ıs whether the second Kumar died at 
midnight, or at a little after dusk For the requirements of this case that 1s 
the vital issue, for 1f he had ‘died’ at midnight, the whole story of ms bemg 
out at about 9 PM for cremation becomes a ‘tale’ ” 


HOUR OF “DEATH” AND EVENING PROCESSION 


Finally, the learned judge found that death had occurred “between 7 and 
Spm” Mr Chatterjee relied upon this as constitutmg a finding ın no way 
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dependent on identity In dealing with the question of the evening pro- 
cession, the learned judge said that “this account, however consistent, will 
sound like a tale”, and he accordingly discussed the evidence critically, and 
and he makes his finding, with regard to the evemmg procession, dependent 
upon the “death at dusk”, concerning ‘which he had already arrived at a 
clear and independent finding Upon the question as to whether there was 
rain on the evenmg of the 8th May, the learned judge says ‘This rain, 
the night before, would; coupled with other facts, catty the plaimtiff’s case 
the whole way, but it 1s necessary to consider in a little detail the three 
things that' were urged as discrediting the might procession, and its sequel. 
It rests, as I said, on the firm ground—the ‘death’ after dusk, but still the 
things urged should be examined”, and then the learned judge proceeds to 
examine im great detail the pomts put forward by the defendants and comes 
to an independent finding on each of the three points, namely, the cremation 
ground (sasan), (the shelters) and the rain 


MORNING CREMATION 


Subsequently, the learned judge discussed the question of the morning 
cremation, and Mr Chatterjee, m arguing with regard to this, referred to the 
passage 1m the judgment, mentioned by Mr Chaudhuri, where the learned 
judge said this “The case of the plamtıf 1s that the body was not that 
of Kumar at all, but some other body secured in the course of the might, and 
was seen, and carried completely covered up, and burned at the sasan with- 
out a single rite The extreme improbability of this case 1s obvious, and its 
real answer 1s the identity of the plamtiff, and the fact, apart from this 
identity, that ‘death’ had occurred at a little after dusk and the body was 
taken out at mght, and that body never cremated” Although im this con- 
nection the learned judge does mention identity, but he nevertheless discusses 
the evidence quite independently of that, and he says ‘“‘the evidence on this 


p must be dealt with on the footing as if these facts have not been 
ound” 


Thereupon the learned judge examined 19 considerable detail each of these 
points the ronte taken by the procession, the covering up or otherwise of 
this corpse, the question of whether the body was upstairs or downstairs, the 
presence of otherwise of the lady named Kasiswar1 Devi at ‘Step Aside” on 


the morning of the 9th May, 1909, and the coming of Dr Pran Krishna 
Acharyya that morning 
i 
With regard to these points, Mr Chatterjee contended that Mr Chaudhuri 
had endeavoured to show that the learned judge had found that on the 
morning of the 9th May, 1909, the body was upstairs, and for this purpose 
Mr Chaudhuri referred to a passage in the judgment which is as follows: 
The evidence before me 1s very clear—that the body was brought down the 
stairs ” Mr Chatterjee pomted ont that the passage thus relied upon 
does not bear out Mr Chaudhuri’s contention, because the learned judge was 
merely discussiig the evidence on a finding which he really arrived at and 
which is m these words “I find that Basanta Babu and Onkarananda Swam 
spoke the truth The body was covered up, and carried in procession, and 
burnt as quickly as possible without a single rite I rest the conclusion on the 
single fact—that the Kumar had died at a little after dusk, and an examuna- 


tion of the evidence touching the proceedings on this day confirms that 
conclusion otherwise reached” 


`y 
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The finding that the second Kumar died after dusk was itself an mdepen- 
dent finding, said Mr Chatterjee, arrived at without reference to identity at 
all Thereafter the learned judge considered the documentary evidence bear- 
mg upon the question whether the death of the second Kumar took place at 
midnight, as alleged by the defendants, and the conclusion he arrives at on 
this pomt ıs contained in the statement, ‘‘But all these facts are swept away 
by the facts which I gave, which show that the apparent death was at might, 
and the body was taken ont at night” 


DEFENCE FAILURE TO DISPROVE IDENTITY BY PROOF OF DEATH 
‘AND CREMATION 


Mr Chatterjee then said that this disposed of the three important ports, 
namely, “death at dusk”, the body taken out at about 9 PM and the “morning 
procession’’, and Mr Chatterjee said that then the learned judge put together 
all the matters on which he had already arrived at a finding, and expressed 
the opimon that the conclusion which he had previously arrived at on the 
question of identity was not in any way affected by these othe: facts In 
other words, he takes himself back to the position he had adopted with regard 
to the identity of the plaimtiff’s body with that of the second Kumar, and then 
finds that the conclusion he had armved at on this topic remamed unaffected, 
anasmuch as after a wholly mdependent examination of the facts concermng 
the events m Darjeeling, he had arrived at the finding that the second 
Kumar was taken to be dead at some tıme near about dusk, and his body was 
carried to the cremation ground the same night, but was not burnt It 
seems clear, therefore, that what ın essence was the view which the learned 
judge was adopting was that the attempt made on the part of the defendants 
to disprove identity by showing that the body of the second Kumar was 
cremated had not been successful 


Mr Chatterjee suggested that one might, without doing any violence to 
the judgment, or injustice to the learned judge, transfer m its entirety the 
section of the judgment relating to Darjeeling, and put ıt forward, and m- 
corporate it in the earher part of the judgment where the learned judge deals 
with the gomg of the Kumar to Darjeeling and briefly states that the second 
Kumar “died or apparently died, on the 8th May, at between 7 Par and 
8 pu or 11-45 at mght The next morning took place the funeral pro- 
cession, genuine or faked” 


Were that to be done, the judgment would be no less intelligible, though 
at would be less open to the kind of criticism made on behalf of the 
appellants The learned judge could still have stated at the end of his dis- 
cussion of the events im Darjeelng that “the Kumar’s apparent death 
occurred between 7 and 8, his body was taken to the sasan at about ten, 
and this body was never cremated It is nobody’s case $ * * that this body 
was found and brought back and carried to the sasan the next morning If 
the identity has been proved with mathematical certainty, ıt cannot be dis- 
placed by the cremation in the mornmg of a substituted body Everybody 
appreciates its extreme improbability, but ıt cannot displace the identity” 


FINDINGS ON DARJEELING CHAPTER 
Reviewing the evidence in that kind of way, Mr Chatterjee, therefore, 
submitted to us that the findings of the learned mdge in connection with 
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the Darjeehng chapter cannot be challenged upon the basis that those findings 
were not mdependent What the learned judge really did amounts to this 
he finds mm connection with the Darjeeling chapter (1) apparent death at 
dusk, (2) body taken ont im the evening, (3) body placed on the cremation 
ground, (4) desertion of the body, owing to onset of rain, by the persons 
attending the funeral and their taking shelter ın near-by places, and (5) the 
body missing on their return That this was the position appears from the 
passage ın the judgment which we bave just quoted 


The learned judge also finds that the morning cremation was carried out 
under suspicious circumstances, and that the body could not be the body of 
the second Kumar He then proceeds to consider the evidence concerning the 
body which was missing, and he accepts the evidence of the witness—Darsan 
Das sannyasi, said to have been one of the rescuing party, and so comes to the 
conclusion that the sannyasis did rescue from the cremation ground in 
Darjeeling the body of the plaintiff which was in a comatose condition ‘The 
learned judge then found the identity of the body which was rescued by the 
sannyasis to be the body of the second Kumar It was only in connection with 
the story of the rescue that identity was referred to by the learned judge, 
and this, said Mr Chatterjee, was a logical necessity 


Mr Chatterjee says that quite maccnrately has Mr Chaudhuri contended 
that the learned judge did not refer to the evidence on the defendants’ side, 
either oral or documentary, for, actually the whole of the finding as to the 
canse of the illness ıs based on evidence given by the defendants He has 
considered the evidence of the witness Fakir Roy, on whom the defendants 
particularly relied, the defendants’ evidence as to the cremation ground and 
the possible shelters, and the evidence with regard to rain Jt 18 not correct 
to say that the learned judge has not referred to the evidence of the defendant 
Bibhabati Devi This ıs dealt with ım several passages in the judgment, and 
he ultimately makes the comment that “although the case put into the month 
of the second Ram has been constructed with some skill 7 * * it breaks 


down by reason of the single fact which I consider unshakable that the 
Kumar apparently died between 7 and 8 pm” 2 


With regard to the admitted 
9th May, 1909, the learned judge 
sides 


funeral procession on the morning of the 
fully dealt with the evidence given on both 


ra 


RESPONDENT’S ANSWER TO GENERAL CRITICISM OF JUDGMENT 


To sum up the argument advanced by Mr Chatterjee on behalf of the 


plaintiff respondent in answer to the appellants’ general criticism of the 
judgment the argument amounts to this that the judge did fully and 
adequately and quite independently give a critical and close attention and 
consideration to all the evidence §iven as regards the Darjeeling chapter 
and im no way relied npon or used, for the purpose of affiving at his 
findings concerning the events in Darjeeling, the finding already arrived at 
ge ee bape Sara save only ım connection with, and for 
, testing the likeli 

S eg eels ad ood of the story of rescue of the second 
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MISREPRESENTATION OF JUDGE’S VIEW ON PHYSICAL IDENTITY 


When Mr Chatterjee was discussing the question of how the learned 
yndge dealt with the matter of “identity” of the body, he complained that 
counsel for the appellants had not represented fairly the method followed by 
the learned judge, in that upon an adequate view of those parts of the judg- 
ment where the learned judge sets out his process of reasoning and his 
findings, ıt would not be right merely to pick out the sentence used by the 
learned judge where he says that “the question of identity s pnmarly a 
question of the identity of the body’ One must consider the context 
in which that sentence occurs, and upon looking back over the argument lead- 
ing up to it, one finds that the learned judge was discussing the cross- 
examination of the plaintiff, and he expressed the opinion that this “did not 
go, except almost normally, to the memory of the Kumar as distinguished 
from his supposed general knowledge, such as would be possessed by any 
person with ordinary education’? The learned judge pomted out that counsel 
for the defendants explained that the plaintiff had “ample time to be 
thoroughly primed, which, no doubt, is a fact, and that he, counsel, was not 
going to fall mto a trap’ The learned judge then says “It might be sard, 
therefore, that practically speaking, the plaintiff was asked nothing going 
to the Kumar’s memory, except a few questions which he answered, as will 
appear below, correctly, all but one, and most of these questions, except those 
necessary to put to him the letters which the second Kumar is said to have 
written to his wife, merely touched what might have been the Kumar’s 
memory, and ıt looked hke mbbling at it, and runming away directly the 
answer exposed the trap’? The learned judge said that “full justification for 
the remarks will appear when I go mto the cross-examination, but supposing 
1t goes for nothing, and supposing the second Kumar was as ignorant as 
this man, he, the plamtiff, 1s not he, unless his body ıs the same, and the 
question of identity is primarily a question of the identity of the bodv One 
identifies a dead man, or a mad man, but where a question as to identity 
has arisen, and there is conflicting evidence on the pomt, one would look 
to the mind, as individual as the body, and impossible to confound with 
another, 1f sufficiently searched Where, as im this case, the mind 1s del- 
berately left unexplored on the theory that tutoring has put into the plam- 
tiff the entire store of the Kumatr’s memory, and no skill could show it 
factitious, the body becomes the principal consideration, unless of course the 
Kumar was educated, or educated even to an extent that could not con- 
ceivably lapse to the plaintiff’s plight, or unless the Kumar had such knon- 
ledge as the defendants impute” The learned judge was, therefore, pomting 
out, not by means of a proposition which would be of universal apphcation, 
but by a proposition apposite m the circumstances of this particular case, 
that in his opinion the cross-examination of the plamtiff lad been of such 
a character that it did not explore bis mind sufficiently It was for that 
reason that the question of physical identity became the principal con- 
sideration 


Mr Chatterjee urged that the learned judge had adequatels and accuratels 
formulated the problems which he had to consider ‘The learned counsel did 
not object to Mr Chaudhun relying on the statement of the learned judge 
that the best proof of identity 1s recognition, becanse—as he said—undoubted|y 
a man 1s identified primanly by recognition, which merely means certain sim- 
larity of features Mr Chatterjee argued that the learned judge adequately 
dealt with this particular point, and had based his opinion not onis on the 
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marks and features which he said were identifying marks, but also with 
regard to other characteristics, such as voice and gait 


4 


ABSENCE OF EXPLANATION FOR LOSS OF MEMORY OR CYST 
NOT MATERIAL : 


In reply to Mr Chaudhur’s criticism that the learned judge had nowhere 
found any credible reason for the plaintiff’s alleged loss of memory, or explained 
how that could be reconciled with the plamtff’s complete recollection of 
events in the hfe of the second Kumar, Mr Chatterjee agreed that nowhere 
has the plaintiff given or professed to have been able to suggest any explana- 
tion of how his memory was lost, and nowhere does he say that the loss of 
memory was due to arsetucal poisoting, and qs regards the cyst under the 
plaintiff's tongue, the plaintiff may have been under the impression and may 
have told certain people that this cyst was due to poisonmg, but whether 
he was right or wrong m so thmking had no real bearing on the question of 
his identity The fact remains that he did have a Cyst under his tongue, and 
the doctors called on behalf of the plaintiff did Say that a growth of this des- 
cription would necessarily tend to impede articulation Mr Chatterjee poimted 
out that the learned judge does discuss the question of the loss of memory, 
and comes to a defimte finding on this m words of no uncertaan quality 
He says “In short there is no law by which you can exclude the plaintiff's 
account, as you can exclude his flying im the air by gravitation” In other 
words, ıt appears, that the learned judge was of the opinion ‘that the plamtft 
had suffered from loss of memory, though he did not in terms deal with the 


explanation for that phenomenon 
EVIDENCE OF RECOGNITION DULY CONSIDERED 


Mr Chatterjee challenged Mr Chaudhur’s 
plaintsff displayed 


mber of witnesses 
known fim from 
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in their evidence uttered to support such a case”, and further, any facts in 
themselves incontrovertible ın the whole mass of evidence, which the learned 
judge describes as “the rocks m this apparant morass” The learned counsel 
for the respondent argued that all this showed that the learned judge set 
himself the task of considering and appraising all the evidence, and ıs not 
influenced merely by the number of the witnesses called In brief, the 
learned judge has fully taken into consideration the quality as well as the 
quantity of the evidence adduced 


PHOTOGRAPHS 


With regard to the photographs, Mr Chatterjee did not quarrel with 
Mr Chaudhuri’s contention ın regard to these on the contrary, he agrees 
with the fact that the learned judge does not rely on the photographs except 
for certain particular features, and accepts the position that the photographs 
in themselves would not prove identity, but only, at the most, enable ıt to 
be said—looking at the photographs of the second Kumar—that there 1s nothing 
‘in them which demonstrates that the plaintiff could not be the second Kumar 


IDENTITY NOT ASSUMED IN CONSIDERING MARKS 


Mr Chatterjee argues that ıt ıs altogether wrong to say that when dealing 
with the question of the marks, the learned judge assumed identity when 
considering the more important marks, namely, the scaly feet and the scar 
over the left outer ankle The learned judge, ın fact, discusses these marks 
an considerable detail, and then as regards the scaly feet, came to the finding 
that “the second Kumar had this fish-skin on his instep and ankle just as the 
plamtıff has it, and the father of the second Kumar and the other persons 
named by Jyotirmoyee Debi, including herself, had or have it too” As regards 
the scar over the left ankle, the learned judge said ‘There can be no doubt 
whatever that this 1s the mark on the plamtıff—was seen by the insurance 
doctor on the 2nd April, 1905, when the Kumar appeared before him—unless 
anything displaces the identity of the man” 


IDENTITY OF MIND FULLY DISCUSSED 


With regard to the “identity of mmd”, Mr Chatterjee urged that the 
evidence as to this was elaborately and sufficiently discussed by the learned 
judge, and he has given his conclusion by saying ‘It ıs enough for me to 
find now, as I do, that assuming that the second Kumar was 1lhterate m 
the sense I stated in 1909, and allowing for the lapse that might occur in 
bare literacy, the mind of the plaintiff, so much of it as the defendants 
eared to reveal to me by their cross-examination, is not different from what 
would be the mind of the second Kumar today ‘The rest of his mind they 
did not explore, and the only reason that I can think of is not fear of 
factitions knowledge, but of memory” 


SUMMARY OF MAIN ARGUMENTS ON EITHER SIDE 


The main arguments, on broad lines, therefore, put forward on behalf of 
the appellants and the respondent, respectively, come to this that on the 


` 
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one side, t will be seen that the learned judge did not deal with the case 
as one whole, sufficiently realismg that one part of the case n n a ee 
dependent on the other part of the case, and that the question ; e Bike s 
after the plamtıff’s reappearance at Dacca in the year 1921 ought to be con- 
sidered in relation to and ım the hight of the events in Darjeeling in ie a 
1909 The appellants challenged the judgment on the ground that ote rs ns 
with the Darjeeling chapter, the learned judge has allowed himself to be 
unduly swayed by the conclusions arrived at by hım concerning the question 
of identity, and that even as regards this question, the reasoning of the learned 
judge 18 unsound 


On the other hand, the respondent says that the learned judge 
did accurately examme all the evidence concerning the Darjeehng 
chapter quite independently of hus previous findings, and that upon the gues- 
tion of identity, whether of body or mind, he has not made any unjustifiable 
assumption, such, for example, as the honesty of Jyotirmoyee Devi, but has 
arrived at his findings after a full and proper exammation of the evidence 
touching each of the points for consideration 


PROPER ORDER OF TREATMENT INDICATED 


Before coming to an examumation of the case as presented in the appeal, it 
will perhaps be convenient to mdicate the method of approach which 1t seems 
convement to adopt, particularly having regard to the enticisms directed 
agaist the order in which the learned judge dealt with the mam aspects 
of the case We think it not only convement, but highly desirable m the 
circumstances, to deal first of all with what we will call the “Darjeeling 
Chapter”, and under that heading there will have to be considered the iliness 
of the second Kumar, the cause of his death or apparent death, and the 
time of death, and whether or not there was any conspiracy of the kind 
suggested by the plamtiff 


In connection with this, it will be necessary to deal with the evening 
cremation, and in connection with that, the evidence of the various witnesses 


as to whether or not there was ram on the might of the 8th May, 1909, and 
the story of rescue 


Then, there will have to be considered the morning cremation, and under 
this heading fall the questions whether there was a substituted body, whether 
it was covered up or not, and the manner in which 1t was burnt 


Jt will then be necessary to consider the intervening period, that is to 


say, the period between May, 1909, and the early part of the year 1921 On 


the one hand, there 1s the plamtiff’s story of his wanderings and the reasons 


given by him for lus return to Dacca, and on the other hand, certam events 
which occurred during that period in Jaidebpur 


We shall then have to consider the alleged reco 
guton by Jyotirmoyee 
Devi, Satyabhama Dey and by other relatives and ines í 


Then, there is the question of identity of the Plamtıff viewed from two 
aspects, namely, identity of body, 1ncluding the marks and photographs, and 
identity of mind, including the literacy or otherwise of the plamtiff as com- 
pared with that of Ramendra Narayan Roy 


Finally, on the question of the general aspect of the case, something must 


be said as to whether the plaimtiff is a Punjabee, as alleged by the defendants, 
or 1s a Bengalee 


I shall say something also on the question of delay 
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, PARTI: 
DARJEELING CHAPTER 


Tt will be seen that The case, broadly speaking can be divided into 
two main parts, namely,—the Darjeelmg Chapter and Identity ' 


_ Mr Chandhur: for the defendants-appellants, qute early ın his argument 
before us, stressed and rightly stressed the point that sf Ramendra Narayan 
Roy, ım fact, died and was cremated at Darjeeling in the month of May, 
1909; that alone would be sufficient to entitle the defendants to a decision 
m their favour The learned thal judge was fully alive to the paramount 
importance of this ‘point, as 1s shown by the passage in Ins judgment where 
he says ‘The pomt 1s whether the Kumar had died at Darjeeling That 
requires investigation into the cause of the alleged death, and whether it 
was natural or violent, supposing ıt had taken place, ıt would mean an 
end of the plaimtiff’s case” 


Mr Chaudhun, whilst relying primarily on his argument that the court 
ought to hold that Ramendra Narayan Roy did die and was duly cremated, 
quite nghtly made the further pomt that even 1f Ramendra Narayan Roy 
had not been cremated at Darjeeling, but had somehow escaped and wandered 
away, whether in the company of sannyasis or otherwise, ıt by no means 
necessarily followed that the plamtiff 1s himself Ramendra Narayan Roy. 
The plaintiff would still have to prove affirmatively that he and Ramendra 
Narayan Roy were one and the same person In other words, cremation by 
itself would be fatal to the plamtzff, but non-cremation by itself would not 
be fatal to the defendants A : 


Mr Chaudhuri mamtamed that whilst cremation absolutely hevatived 
identity,‘ identity as found by the learned trial judge does not negative 
cremation, and so Mr Chaudhuri complained that the learned judge, mstead 
of discussing all the elements in the case, and coming to defimte findings 
as regards the matter of cremation, had allowed his view on this part of the 
case to be coloured by’ hus findings on the subject of identity, and the learned 
judge had been prejudiced, or at any rate influenced, in comimg to his 
decision as regards the Darjeeling chapter by the findings previously arrived 
at by him on the question of identity 


J 


CONSPIRACY CHARGE 


It 1s to be observed that the plaintiff has made bıs claim upon the 
definite basis that Ramendra ‘Narayan Roy did not die and was not cremated 
at Darjeeling ın the month of May, 1909, but was merely taken for dead, 
owing to the fact that he had passed into a state of coma having the outward 
appearance of death—this state having occurred by reason of poison being 
wilfully administered to Ramendra Narayan Roy on the evening of the 
7th May, 1909, ın pursuance of a conspiracy on the part of Satyendranath 
Banerjee and Ashutosh Das Gupta to efrcompass the death of Ramendra 
Narayan Roy Conspiracy and admumistration of poison are thus the ultimate 
foundations of the plamtiff's case, and Mr Chatterjee argued on the appeal 
on this assumpton 


Tt 1s not altogether clear, however, whether the learned tnal judge quite 
realised the importance of the conspiracy charge, for m one passage of the 
judgment he goes so far as to say—no party has been charged with con- 
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spiracy, and the case of the plamtiff as put to the Rani 1s that she 1s bemg 
charged with nothing 


The defendants, as previously indicated, from first to last made the clear- 
cut case that there never was any kind of conspiracy whatever, but that 
Ramendra Narayan Roy died from natural causes and was duly cremated on 
the morning of the 9th May, 1909 It 1s to be observed that ıt has never 
been suggested by anyone that Ramendra Narayan Roy might still be alive 
and yet the plamtiff ıs not he, and therefore, I think that despite the fact, 
as Mr Chaudhuri poited out, non-cremation theoretically would not carry 
the plaintiff all the way, for all practical purposes, ın the circumstances of 
the present case, ıt may quite well be said that just as cremation demolishes 
the plamtıff’s case, non-cremation is equally fatal to the defendants, having 
regard to the force of the evidence given on the subject of identity 


DEFENDANTS’ MAIN GROUND OF ATTACK ON JUDGMENT 


It ıs clear from the statement of the arguments on both sides set out 
above that the defendants-appellants’ main attack on the judgment as regards 
the Darjeeling chapter, part of ıt, amounted to this—that the learned trial 
judge, although conscious of the inter-connection between the two parts of 
the case—which compendiously may be called “cremation” and ‘sdentity’—~ 
failed to devote sufficient consideration to the evidence atid the imbherent 
wmprobabilities m the plaintiff’s version of the Darjeeling chapter, owing to 
the findings already arrived at by the judge mm the matter of identity m 
other words, the learned judge did not treat the two parts of the case on 
an equal footing, nor arrive at independent conclusions on the evidence 
touching the Darjeeling chapter, but allowed himself to slur over the Darjeeling 
evidence and to reach his conclusions in the hight of lis findmgs on the 
subject of identity The mam complaint was that there were no independent 
findings on the subject of cremation or non-cremation and the rescue story 


Speaking now for myself, I would here say that I have given to the 
facts and arguments placed before us by the learned counsel on both sides 
my very careful, anxious and prolonged consideration I have read and 
re-read the judgment of the court below, and have given to it an exhaustive 
and critical sciutiny for the Purpose of endeavouring to determime whether 
the attack—the vehement attack—made upon it by the learned counsel for 
the appellants had any justification, and whether there was anything ın the 
judgment or omitted from the Judgment which would oblige this court to 
hold that the learned judge had in any way musdirected himself, or had 


neglected to canvass, and subject to a 
evidence given at the trial J full and proper examimation, all the 


FUNCTION OF COURT OF APPEAL 


As previously pomted out, the function of th 
e court of appeal 1s, m 
my opimion, to determme whether or not th 
a RA Gk Melee aa € judgment of the trial court 


g No doubt f h rpose of 
amvug at a decision on this point, it is desirable and. es that a court 
of appeal hearimg an appeal on questions of fact should examine the 
an opmion on the actual merits of the 
the court 1s, as mentioned above, at a 
with the court of first imstance, seeing 
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that the evidence comes before the court of appeal only in the form of printed 
matter, and not by the mouths of living witnesses where demeanour and 
manner of deposing can be observed and thei veracity estimated accordingly 
This bemg so, in my opimion, a court of appeal should be very chary of 
interfermg with the decision of a lower court upon a matter of the mere 
credibility of this witness or that, and still more chary of a wholesale dis- 
carding or disbelieving of large bodies of witnesses, however improbable the 
story they tell may seem to be 


As I have stated, the main grievance of the defendants-appellants was 
against the judge’s treatment of evidence In effect, the learned counsel 
for the defendants-appellants relied upon a musdirection, or rather a series 
of muisdirections, on the part of the learned judge,—musdirections to himself, 
seemg that he was functioning as both judge and jury, so to say 


At the hearmg before us ıt seemed manifest and obvious to me that 
Mr Chaudhuri was at no tıme any too anxious to read to us the volume 
contaming the judgment m the way a book would normally be read, namely, 
by starting at the beginning and proceeding page by page to the end No doubt 
by the end of the hearmg the whole of the judgment had at one time or 
another been placed before us, but ın the early stages of his argument at 
any rate, Mr Chaudhuri was more concerned to extract passages from the 
judgment, which, perhaps, taken by themselves out of their context and set 
in isolation, lent some support to the main thesis of the argument for the 
appellants This method of procedure 1s, in my opinion, neither fair to the 
learned judge nor helpful to the court of appeal 


In order to arrive at a just and nght conclusion upon the idea and 
correctness of the judgment of the court below, ıt was essential, im my 
opimon,/to read and study that judgment not only m its entirety, ‘but so to 
speak, ın the same train of thought ın which ıt was written, and so to follow 
the line of reasoning which actuated the learned judge m arriving at his 
various findings Having used my best endeavours to achieve this, and 
having carefully and diligently read and pondered over the judgment, I find 
Iam unable to come to the conclusion that there ıs ın the judgment any 
of the defects which the learned counsel for the appellants sought to brng 
to light 


CONSIDERED OPINION ON THE JUDGMENT 


In my considered opimion, it 1s only right to hold that the learned 
trial judge not only expressed Inmself throughout his judgment ım clear, 
concise and unmustakeable terms, as stated m an earher part of this 
judgment, but adequately and fully dealt undependently with the two mam 
subjects of the case, and so it cannot be said that the Darjeeling chapter 
was less properly considered than the subject of “identity” 


‘The learned judge, upon a consideration of the whole of the evidence 
in the case, found himself in no doubt whatever as to the genumeness of 
the plamtiff’s claam—as we have previously stated Was he night to take 
this view? In a case such as this one, where there is such a vast volume 
of evidence to be reviewed and evaluated, ıt 1s no doubt desirable to consider 
the matter on somewhat broad lines in the hght of the probabilities, the 
conduct of the parties and that of the other protagomsts and the more 
important witnesses in the case, and as far as possible, to follow the mdica- 
tions furmshed by such contemporaneous dochments as can be taken to be 
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reliable At the same time, however, due regard must be paid to the 
evidence given by the various witnesses I would here reiterate that the 
story put forward as the case for the plaintiff ıs m:every way one of the 
most extraordinary, and indeed fantastic, that any court of law has been 
asked to accept and believe Nevertheless, the story ın 1ts main outlines and 
features 1s on the whole fairly cohesive and consistent It is one which, 
1f true, may not imaptly, I think, be described as iegards: its successive 
chapters as macabre, mediaeval and romantic On the: other hand, the 
story, 1f not true, ıs one which has been conceived, elaborated and invested 
with a wealth of imaginative detail and embroidery, and then afterwards 
supported with all appropriate evidence, concocted and collected with a fore- 
sight and skill which far transcend anything to be found in any of the 
ordinary run of false cases, which—one regrets io say—from time to time 
are brought before the courts ın this country In short, the plaituff’s story, 
if false, ıs one of the most gigantic 1mpostures ever foisted upon a credulous 
and emotional public 


IMPORTANCE OF DARJEELING CHAPIER 


1 ! 

The case made on behalf of the plamtzff in the court below must, of 
course, be scrutinised and adjudicated Upon in its entirety, and all its com- 
ponent parts must be examined and considered independently, even though 
they be closely interwoven, but even so, 1n my view, having regard io the 
nature of the evidence given on the subject of identity, the really crucial 
and dominant part of the story is the Darjeeling chapter, and {dr that reason, 
and ın order to test Mr Chatterjee’s assertion that one could bodily transpose 
that section of the learned trial judge’s judgment which deals with Darjeeling 
without impairing the validity of the findings, it seems convement and 
desirable to reverse the order in which the component parts of the story 
were dealt with by the learned judge, and so to take the Darjeeling chapter 
first, then the events of the intermediate period 
identity—(thus adhering to the chronological order 
agreement or otherwise with the judge’s findings 


Jf the case for the plaintiff had been founded upon a plam straight- 


forward story of the disa 
Ppearance of Ramendra Nar 
1909, or at some other time anterior to the ady Dace ee oe 


e mass of evidence he was, in a position 
issue of identity”, as the learned, judge terms 


bsequent re- 

iden 2 = puDSEA re-appearance and declaration of 

ane pad ahr pass the court would have been, ın my opinion, much 

and the burden which 1 was The plamtuff’s case was, however, complicated, 
ay upon hım rendered heavier, by reason of the cr- 


mit throughout ‘that a cremation 
arayan Roy. undoubtedly took place 


on the morning of the 9th May, 1909 The fact that the plaintiff's story ” 
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involves the existence of two separate cremation proceedings, one on the 
evening of the, 8th May, and, one on the morning of the 9th May, gives rise 
to questions, ' A right interpretation of which' may, m my’ opinion, provide 
the key to the whole problem of the justness or otherwise of the plamtıff’s 
‘claim m the suit Hence the importance of the Darjeeling chapter 


$ 


ISSUE NARROWED DOWN TO “DEATH” AT DUSK OR AT MIDNIGHT 


Mr Chatterjee , m an intervention at an early stage of Mr Chaudhurt’s 
argument before us frankly confessed that he was fully conscions of the 
difficulties he had to surmount by reason of the occurrence of the morning 
cremation and the plaintiff’s explanation of xt, seeing that this explanation 
was wholly based upon an assertion that the corpse carried out from the 
house “Step Aside”, and subsequently burnt at the new cremation ground, 
was not the body of Ramendra Narayan Roy, and the supposition, which the 
plaintiff himself was not ın a position to substantiate, that ‘the body must 
have been one’ which somehow and somewhere had been illicitly procured’ 
during the small hours of the might of May, 8th-9th, m order that ıt might 
be publicly passed off as being that of Ramendra Narayan Roy, who, accord- 
ing to the plamtiff, had escaped cremation and had been undiscoverable the 
previous evening Mr Chatterjee went so far as to concede that the whole 
problem of whether Ramendra Narayan Roy was in fact cremated at 
Darjeeling might be narrowed down so as to be dependent for solution 
upon the one solitary question of whether Ramendra Narayan Roy passed 
unto a state of apparént death at ot about 7 pM on the evening of the 8th 
May, as the plaintiff says, or passed into a state of actual death at or a little 
before midnight on the 8th May, as the defendants on their side assert 


It was conceded indeed by both sides that ıf Ramendra, Narayan Roy 
“died” in the early evening, he would undoubtedly have been carried out 
from ‘Step Aside’? and taken for cremation the same evening The Hindu 
aversion from a “bash, mara” would imevitably have operated to prevent the 
retention of the dead body ın the house for such an extended period as from 
7 o'clock im the evening until 9 o’clock the next morning, even though the 
entourage of the deceased consisted of persons who were strangers im 
Darjeeling, and the producmg of a cremation party more difficult for them 
than if they were ın their own locality or in a large town, and the way to' 
the cremation ground was long and arduous ın the dark On the othe: hand, 
having regard to these circumstances, 1f death occurred round about midnight, 
ıt would not be unnatural that the cremation should be held over until a 
‘reasonable hour next morning 


s 


It appears, therefore, that the vital, not to say, determining, factor as 
regards the question of whether Ramendra Narayan Roy was or was not 
cremated at Darjeeling ın the month of May, 1909, 1s the tıme of the 
“nommal” or the “actual” death The learned trial judge was fully alive 
fo this point, and repeatedly stresses ıt, and indeed to such a degree that the 
phrase “death at dusk” became almost a catchword ın the’ case Certainly 
the learned trial judge used ıt as a kind of touchstone for testing the 
genuineness or otherwise of much of the material evidence concerning the 
events at Darjeeling, and before us that same expression “death at dusk’’— 
with “draped at dawn” as a sort of antithesis—was constantly upon the 
lips of counsel These observations bring me to a consideration of the 
Darjeeling evidence as given at the tral and the judge’s findings thereon 
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NATURE OF ILLNESS 


It was a patent and undisputed element in the case that the question of 
"death at dusk” or death at midnight 1s bound up with, and to a large extent 
dependent npon, the question of what was the real nature of the illness 
which ultimately ied to the removal of the body of Ramendra Narayan Roy, 
alive or dead, from "Step Aside”. 


The second Kumar, as we have already stated, started for Darjeeling 
on the 8th April, 1909, accompanied by a party, which, as the learned judge 
pomts ont, was described in the case as a motley crowd The learned judge 
has fully ennmerated and described them and their occupations The second 
Kumar and his party arnved m Darjeeling on the 20th April, 1909, and 
took up residence at “Step Aside” 


t ıs umporiant to bear in mind that at that tme, accordimg to the plam- 
tiffs own account, there was rothmg whatever the matter with him except 
syphilis Actually, on the side of the plamtiff, there was no evidence con- 
cerning any illness except that of the plaintiff himself, but of course, as the 
learned judge pomts ont, the plaintiff was quite entitled to take advantage 
of and rely upon evidence given on behalf of the defendants, or to show 
that what these witnesses said negatiwing the plamtiff’s story was not true 
Accordingly, witnesses gave evidence on the plamtfi’s side for the purpose 
of showmg that the second Kumar was “dead” shortly after dusk, aud 
witnesses were called to say that they took part im an evening cremation 
or saw n, and so forth The prmcipal witnesses for the defendants as 
regards the illness were the doctor (Calvert), Bibhabati Devi, Satyendranath 
Baneriee, Ashutosh Das Gupta, Bepin (the khansama), Birendra Banerjec 
(the clerk), Anthony Morel, Jagat Moh: (the nurse), and Shvamadas 
Banerjee, who was a consin of Satyendranath Banerjee 


The learned tral judge, as a preliminary to discussing the question of 
the illness of the second Kumar, deals fnliy with certam events in connection 
with the obtaining of statements im Darjeeling after the declaration of 
identity on the 4th May, 1921, including the activities of Satyendranath 
Banerjee, and st 15 convement that I should here sav that after a full con- 
a this ar a m agreement with the views of the learned 

15 top.c will be fully dealt wit i 
A ee Gate t with by my brother Biswas, and I need 
plete agreement with it 


DR CALVERT'S EVIDENCE AND AFFIDAVIT OF DEATH 


The defendants for the purpose of showin 

at z g the nature of the illness of 
Pe aad rehed largely—and quite Teasonably—upon the evidence 
es y a o, Bes the learned judge appreciated, testified practically to 
oo oe e illness and to the death It was obvious throughout 
Sige a e ; tarmg before us that 1f the evidence of Dr Calvert could 

eee » that alone would be snfficient to dispose of the whole of the 
Plains case, having regard to the terms of the certificate of death given 
by Dr Calvert as early as the 7th July, t 
attended Ramendra Neraran Ror ag 
Darjeehng at 11-45 py on the 8th 
days, and that the cause of his de: 
atiack of biliary colic (gall-stone). 
W. M. Crawford, at that time the Di 
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himself signed another certificate of death on the 8th February, 1910 It ıs 
clear that he had mo personal knowledge whatever touchmg the matter on 
which he was pledging his oath, and when he was examined on commission 
in the case, he was unable’to remember how ıt came about that he gave 
the certificate or how the details ıt contained came to his knowledge. It 
is obvious, therefore, that Crawford’s certificate ought never to have been 
given, and ıt adds nothing whatever to the testimony of Dr Crawford The 
existence of Crawford’s affidavit constituted a formidable obstacle for the 
plamtıff 


CALVERT’S LETTER OF CONDOLENCE SOME CURIOUS FEATURES 


The learned judge ın discussing this matter begins with the fact 
that on the 10th May, 1909, Dr Calvert wrote the letter of condolence which 
igs quoted ym the defendants’ pleading ‘This letter assumed considerable 
importance m the case, because the case of the defendants, if not exactly 
based upon it, at any rate keeps very closely to ıt There were certam 
curious features m connection with this letter which were never satisfactorily 
explamed To begum with, ıt was a strange thing that the letter should ever 
have been written at all, seemg that Dr Calvert did not know the eldest 
Kumar to whom it was addressed, and m the ordinary course ıt would not 
be hkely that a doctor who had only known a casual patient a short time 
would take the trouble to write in his own hand a comparatively lengthy 
epistle to an unknown, or for that matter, a known, relative of the patient 
who happened to die No one on the side of the defendants could give 
any explanation of how the letter came to be written Dr Calvert when 
examimed on commission could do no more than to admit that he wrote 
the letter—it would have been difficult for him to have done otherwise, seemg 
that ıt ıs a holograph document—and to admut that the letter was written 
at the instance of some one from “Step Aside’ It is a remarkable circum- 
stance that the language of the letter 1s scarcely of the kind that one would 
expect from the pen of an English professional man The learned judge 
took the view that one or more of the witnesses who gave evidence in the 
case, those who were mmates of “Step Aside’, must have known about 
this letter, though none of them would adnut to any such knowledge 


“FOURTEEN DAYS’ ILLNESS” IN CALVERT'S AFFIDAVIT OF DEATH 


The learned judge pomts out that at the tnal it was common ground 
that the second Kumar fell ul some time m the early hours of the 6th May, 
1909 That period of time would be regarded by Bengalees as being past 
the mght of the 5th May, owmg to the reckoning of each day as from 
sunrise to sunrise The learned judge makes a pomt of the fact that prior 
to the opening of the trial, when witnesses were examined on commuisssion, 
it was apparently thought on the side of the defendants that the 1lIness 
onght to be made a matter of fourteen days, ım order to give support to that 
part of Dr Calvert’s affidavit where he declares, “I have known Ramendra 
Narayan Roy for {4 days” This statement was taken by the plaintiff’s side 
as suggesting that Dr Calvert had been treating the second Kumar for a 
penod of fourteen days ummediately preceding the death If the affidavit 
stood by stself, there would, I think, be considerable difficulty in attributing 
any such meaning to it, particularly hawng regard to the sentence, “after 
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an illness of three days” But unfortunately for the defendants, Dr Calvert 
in his deposition taken on commission himself gave strength to the plamtiff’s 
view of the meammng of the certificate, for, when Dr Calvert was ‘asked’ 
whether he was told that’ he, assisted by Dr Nibaran Sen and the family 
physician (Ashutosh Das Gupta), had treated the Kumar fot fourteen days, 
he rephed that he knew the fact without any statement, and Dr Calvert 
went on to say that when he first saw the second Kumar, he was sm pain— 
pain on the nght side of the abdomen—from biliary colic, and he added, ‘‘that 
is what he had when I saw ium first in consultation after bis arrival ın 
Darjeehng I watched the condition from day to day so far as I 
remember he had some minor attacks off and on, finally culminating in the 
fatal Seizure which we were not anticipating” It is clear that if this evidence 
were true, the “last illness” must have been “a fourteen days’ affair”, as the 
yndge calls t The suggestion that the illness was of that duration received 
support from the evidence given by Anthony Morel, who stated that the 
illness was gomg on for some ten or twelve days, and that Dr Calvert was 
attending from time to tıme almost from the date of the arrival of the 
second Kumar im Darjeeling and actually gave prescriptions on each occa- 
sion up to the day of death All this was no part of the defendants’ geal case 
as regards the illness, and as the learned judge poimts ont, at the time of the 
trial 1t was agreed that the evidence was not true The evidence of Bibhabati 
Devi, Satyendranath Banerjee, Birendra Banerjee and the family physician 
Ashutosh Das Gupta all goes to show that Ramendra Narayan Roy was m 
good health—except for the syphilis of course—and he was going about in 
Darjeeling enjoying himself until he fell 1il on the 6th May 


»? ` 


UNTRUE EVIDENCE OF DR ASHUTOSH DAS, GUPTA 


In order to make the situation square with what was stated in Dr 
Calvert's affidavit, however, Ashutosh Das Gupta gave evidence to the effect 
that Dr Calvert was called in to see Ramendra Narayan Roy two or three 
days after the latter’s arrival in Darjeeling, that ıs to say, somewhere about 
the 23rd or 24th April, and then the next visit of the doctor was on the 
6th May—that would give the period of fourteen days mentioned m the 
affidavit Ashutosh Das Gupta stated that on the occasion of the first visit 
he told Dr Calvert the medical history of Ramendra Narayan Roy—that he 
had syphilis and that he was subject to biliary colic There were no symp- 
toms of biliary cole mamfest at the time According to Ashutosh Das Gupta 
Dr Calvert prescribed for syphilis only The learned judge came to the 
conclusion that this “biliary colic 1s a tale, and the fever, malaria fever 
winch the defendants were putting ın was no less so”, and the learned judge 
took the view that Dr Calvert’s suggestion as to fourteen days’ illness with 
pain off and on, which according to him he had watched from day to day, 
was excluded by the one single fact that there was no prescription at all 
before the 6th May It must be remembered that ıt was the plamntuf’s side 
who proved the prescriptions which were put im at the trial, and although 
Ashutosh Das Gupta admitted that he kept copies of all the prescriptions 
which were given by the ontside doctors, these copies were never produced, 
and so far as we can see, no attempt was ever made to obtain a copy from 
the dispensing chemists of any prescription alleged to have been given by 
Dr Calvert prior to the 6th May ‘The learned judge held, and I thuk 
nightly, upon the evidence, ıt was not the fact that Dr Calvert ‘saw Ramendra 
Narayan Roy before the 6th May, or that he diagnosed biliary colic on that 
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date The learned judge accordingly came to the conclusion that Dr 
Calvert’s affidavit ın so far as ıt suggested a fourteen days’ illness, and Dr 
Calvert’s own personal evidence that this iliness was a fact, were both 
demonstrably untrue The learned judge pomted out, and no doubt with 
ample justification, that had Dr -Calvert really seen syphilis or prescribed 
for ıt, he would assuredly have mentioned ıt m his affidavit, for a direction 
am the margin of the printed form on which the affidavit was made required 
the deponent to-state not merely what was the disease, from which the, 
deceased died, but also whether he had at the time any other disease, either 
chronic or acute 


OTHER INACCURACIES N CALVERT’S AFFIDAVIT 


The learned judge also draws an inference as to the accuracy or 
otherwise of Dr Calvert’s deposition im the affidavit from the fact that 
Dr Calvert set down the age of the deceased as bemg “about 27 years”, 
whereas the real age of Ramendra Narayan Roy was less than 25 
years This matter as to age occurs in other affidavits procured for the 
purpose of the Insurance claim, and so the learned judge ascribes the mistake 
to a common cause, namely, the activities of Satyendra Nath Banerjee, who, 
as entries ın his much discussed diary show, was himself ‘ignorant of 
Ramendra Narayan Roy’s exact age and had to make enquiries, upon the 
matter The ultimate conclusion arrived at by the learned judge was to the 
effect that Dr Calvert must have recklessly put mto the affidavit whatever 
was required without giving any thought to accurcay of detail, “‘so long as 
he had no doubt that death was a'fact” ‘The learned judge then said that 
he did not propose to dispose of the residue of Dr Calvert’s affidavit that 
death had taken place at 11-45 on that short ground, patticularly as Dr 
Calvert swore that he was actually present at death at midmght That would 
be displaced by other facts material to the question of the actual tıme of 
death : 


DEFENCE THEORY OF BILIARY COLIC AS CAUSE OF DEATH 
EXAMINED 


The learned judge, after discussing the nature of biliary colic and 
the medical evidence on the subject, proceeded to analyse with great care 
and an much detail the evidence relating to the symptoms and cause of the 
iliness which began on the 6th May, and he demonstrated, in my opinion, 
in a way which 1s altogether satisfactory and convincing, that the series of 
telegrams which were produced at the trial are entirely at variance with and 
indeed negative the case sought to be made by the defendants, and the 
learned judge came to the conclusion that “there 1s no end of things that 
exclude brhary colic” as the cause of death He enumerates some of them 
as follows — 


1 Not one of the telegrams mention biliary colic 
2 Bilary colic does not cause diarrhoea, nor blood ın stools 


3 The treatment was not that appropriate to brary colic at all, except 
on the theory that Ramendra Narayan Roy had refused an 1njec- 
tion when im the agony of bihary colic, and even on that theory, 
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there was no substitute for imjection except the opium pills, and 
if these go to that, none go to the bleeding which was terrible, 


The learned judge stressed the evidence given by the medical witnesses 
for the defendants, Dr Denham White having stated that on reading Dr 
Caivert’s evidence he thought the treatment was directed towards enteritis. 
Dr Denham White had further stated that the symptoms were of acute 
enteritis, and Dr Thomas in his turn had said that “enteritis 1s inflammation 
of the mucus membrane of the mtestme It ıs caused by an imitant The 
irritant may be organic or morganic Arsenic 1s a chemical irritant ” 


4 ‘The family did not hear of bilary colic as the cause of death 


The learned judge pomts out that “biliary colic” appeared for the first 
time m ihe condolence letter written by Dr Calvert on the 10th May, and 
even there ıt ıs only “colc” The learned judge was of opimion that ıt was 
perfectly clear that somebody obtained this document from the doctor for 
the purpose of hiding the real cause of the blood stools and the collapse 
of Ramendra Narayan Roy and “the apparent death”, and that Dr Calvert, 
who, as he himself admitted, had never seen a case of arsemical poisommeg, 
had either thought of or accepted a suggestion of biliary colic as an explana- 
tion of what had occurred—a death which according to his own account was 
sudden, unexpected and unnecessary ‘The learned judge held that Dr. 
Calvert had put into the letter yust whatever was wanted without any serious 
independent thought m the matter, even as he subsequently put into the 
affidavit of the 7th July, 1909, a fourteen days’ illness and an iaccurate 
age for the deceased 


The result of the learned judge’s examination and consideration of all 
the evidence concerning the nature of Ramendra Narayan Roy’s illness was 
that the learned judge arrived at a definite finding that bihary colic as the 
cause of the illness was a fiction, as that could not be an explanation for 
fresh red blood in the stools ‘The treatment was not for biliary colic at 
all, as Dr MacGilchrist for the plamtıff and Dr Denham White for the 


oe both agreed, and as Dr MacGuilchrist and as Dr Thomas virtually 
agree 


SYMPTOMS OF ARSENICAL POISONING 


Having thus elimmated brary colic as the cause of the symptoms which 
manifested themselves on the 8th May, the learned judge proceeded to give 
his views on what was the real cause of those symptoms, and he came to 
the conclusion that these were not due to any disease, but to an irritant 
mtroduced into Ramendra Narayan Roy’s system The evidence discloses 
no irmtant other than the ingredients of the arsenic prescription given by 
Ashutosh Das Gupta on the 7th May, which he so assiduously endeavoured 
to repudiate The learned judge did not find 1t possible to go so far as tó 
hold that this “medicine” was wilfully administered with the object of 
causing death, as he took the hne that there was a bare possibility that 
Ashutosh Das Gupta gave the potion like a quack, and then became 


frightened at the result of Ins administration 
NO SUPPORT FOR PLAINTIFF'S CASE OF CONSPIRACY TO POISON 


The learned judge thus negatives the plaintiff's case that he was 
deliberately poisoned im pursuance of a Conspiracy between Sat} endranath 
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Banerjee and Ashutosh Das Gupta Intentional poisoning had been an 
mtegral part of the plaintiff’s story, and even Mr Chatterjee felt ıt incumbent 
upon hım to say that the judgment of the learned judge was wrong on this 
point, and that upon the evidence the learned judge ought to have held 
that there was a conspiracy I have given the utmost consideration to the 
reasoning and arguments of the learned trial judge, and it seems to me that 
upon the evidence which was before the court, the learned judge’s conclu- 
sions are such that ıt 1s not possible for this court to hold that he was not 
right As regards the question of conspiracy, 1t 1s very difficult to see how 
there was any evidence upon which an affirmative finding could be based, 
and the probabilities of the matter and the circumstances are all agamst 
any such thing À 


To begin with, as far as we can see, there was no real motive for 
Satyendranath Banerjee and Ashutosh Das Gupta desirmg and encompass- 
ing the death of Ramendra Narayan Roy at that time Satyendranath 
Banerjee could scarcely have imagined that if Ramendra Narayan Roy 
were removed, that would open the way for him to get control of hus sister’s 
—the widow’s—share ın the Bhowal estate, seemg that Ramendra Narayan 
Roy’s two brothers were then alive, and quite capable—as immediate subse- 
quent events showed—of making resistance to any interference with the 
estate on the part of Satyendranath Banerjee The latter could not have 
foreseen that within a comparatively short time he would be able to lure 
his sister away from the influence of her brothers-in-law and to get control 
of her very substantial Hindu widow’s estate—as he ultimately succeeded 
in achieving Satyendranath Banerjee at the tıme of the Darjeeling excur- 
sion was to all tents and purposes a mere hanger-on at Jaidebpur a 
parasite on the estate whose interests lay wholly im keeping ım the good 
graces of Ramendra Narayan Roy and his two biothers 


So far as Ashutosh Das Gupta 1s concerned, there was even less motive than 
am the case of Satyendranath Banerjee Ashutosh Das Gupta was an employee— 
not much more than a paid servant of the family—whose personal interests and 
loyalty were wholly bound up with his position It seems extremely unhkely 
that he would have been minded to jeopardise his future, and perhaps his liberty 
and even lfe, merely or mainly for the pecumiary advancement of Satyendra- 
nath Banerjee, who was not—and as far as could be foretold, not likely to 
be—in a position to make an adequate return for treachery and murder. 


Moreover, the idea of a conspiracy would involve the supposition either that 
the two conspirators had previously hatched a plot which was to be put 
into operation, if and when Ramendra Narayan Roy happened io fall s1— 
at one time there was indeed a faint suggestion that Satyendranath Banerjee 
had mveigled Ramendra Narayan Roy snto going to Darjeeling for the express 
purpose of getting md of him by felomious means,—or else the position that 
all on a sudden impulse the conspirators had put therr heads together and 
taken advantage of the opportunity for murder afforded by the unforeseen 
imdisposition of their friend and patron Neither of these alternatives seems 
at all probable or credible, and certainly there 1s no evidence which would 
justify a finding that either of them in fact obtamed In my opinion, the 
learned judge took the only course open to him 


RIGHT CONCLUSION OF TRIAL JUDGE AS TO CAUSE OF ILLNESS 


The evidence on record relating to the facts and circumstances of the 
symptoms and cause of the illness, viewed in the hight of the medical evidence 
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given im the case, was sufficient to warrant the conclusions arrived at by the 
learned judge both as regards the cause and its ongum I, accordingly, do 
not feel able to disagree with this part of the judgment 


TIME OF “DEATH” 


I now turn to what I have described as a crucial factor in the whole case, 
namely, the time of death The learned judge himself characterised this 
question as bemg “for the requirements of this case the vital issne’’, remark- 
ing that “f he (Ramendra Narayan Roy) had died at midnight, the whole 
story of lis bemg ont at about 9 Pas for cremation becomes a tale” The 
learned judge prefaces Ins discussion of the point whether Ramendra Narayan 
Roy died at midmght or at a little after dusk, by recalling that there is the 
affidavit of Dr Calvert that he died at 11-45 PM, and the doctor’s evidence 
that he himself was present at the death It must be borne in mund that 
there ıs also on the record the positive evidence of Bibhabati Dewi that from 
2PM on the 8th May, when, as she says, Dr Calvert came and the blood 
stools were gomg on, she sat by the side of Ramendra Narayan Roy and 
never left him unt he died at midnight, and even then she did not go away 
but Jay on her dead husband’s bed until his body was removed the next ' 
mornig Bıbhabatı Devi also stated that Dr Calvert was ın the house 
continuously from 2 o’clock in the afternoon until a little after death had 
occurred, except for a short period when he went away for dinner at about 
8 o'clock The learned judge found it difficult to beheve that a doctor of 
Dr Calvert’s standing would have remained ın the house for so long domg 
nothing, particularly having regard to the fact that there 1s no prescription 
later than the early evening The suggestion was that the doctor installed 
hunself ım the “sitting room’’—the room next to that ın which Ramendra 
Narayan Roy lay on the floor m a moribund condition Bibhabat: Devi says 


and other witnesses say that she never thought that Ramendra Narayan Roy 
was dying 


DR CALVERT’S STATEMENTS 


It 1s smportant to recall some of the relevant passages in Dr Calvert’s 
evidence In his examunation-n-chief he stated 


“As far as I remember I was present at the time of death”, 
and upon his affidavit of the 7th July, 1909, bemg put to him, he said 


“I saw the man dead and after some time I left” 


He asserted that he was “perfectly satisfied” that life was extinct 
In cross-exammation Dr Calvert said 


“I remembered without seemg the certificate that he died at midnight” 


It must be borne m mind that Dr Calvert was testifying some twenty- 
two years after the event He had kept no uote or memorandum and was 
speaking entirely from memory, but he nevertheless said that he had a 
very good recollection, “because the death of the Kumar made a great impres- 
sion on hım”, in that “I thought it was an unnecessary death, and that had 
he agreed to the treatment (by injections), his death would not have occcurred, 
he bemg a young man” This was said im reply to the question whether 
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he had an dependent recollection apart from hus affidavit of the 7th July, 
1909 


CALVERT’S LETTER TO LINDSAY 


. It was admitted by Dr Calvert that before he gave his evidence certain 
documents had been shewn to him, namely, his prescriptions, lus affidavit, 
a “statement of the case” (the precise nature of which was never satisfac- 
tortly explained), and also a letter written by him;to J H Imdsay m the 
year 1921 ‘This letter 1s dated the 3rd August, 1921, and was written at 
the time when an enquiry into the death of Ramendra Narayan Roy was 
in progress and letters were bemg sent out to various people with a question- 
naire to be answered We do not know what were the terms of the letter 
to which Dr Calvert’s letter of the 3rd Angust, 1921, was an answer, or what, 
if any, information was given to him before he wrote to Lindsay Thus letter 
of the 3rd August, 1921, was the subject of much discussion at the hearmng 
before us The letter stated that “he (Ramendra Narayan Roy) was suffering 
from ‘gall stones’? Mr Chatterjee for the plaintiff respondent m the 
appeal drew our attention to the fact that the letter states, “his death made 
a considerable impression upon me at the time, as I thought that had he 
only listened to our adyice, he need not have died”,—a state of mind on 
the part of Dr Calvert which was referred to agam im similar terms at the 
tıme when Dr Calvert was giving evidence I think Mr Chatterjee rather 
wanted us to mfer from this that Dr Calvert’s memory must have been 
refreshed by the documents he had seen before he came to London, and that 
Dr Calvert’s recollection was not altogether quite so independent as he 
wished ıt to be thought The really important thmg from the plaintiff's 
point of view in connection with the letter of the 3rd August, 1921, 1s that 
it contains the statement “I cannot now be certain whether I was present 
at the moment of his death, but I saw him shortly before ıt ın a state of 
profound collapse’? The letter goes on to say “On my last visit hus Bengalee 
medical practitioner was present, and arrangements were made for the late 
Col MacCrae, the I G C H, Bengal, to see him in consultation in the 
morning Col MacCrae had been Civil Surgeon at Dacca and knew the 
family ” 


Then follows the significant statement 
“The Kumar did not recover from the collapse and died the same might” 


It seems a little difficult to my mind to reconcile the expression “on my 
last visit’? with Bibhabati Devi’s assertion that Dr Calvert was in the house 
for several hours at a time—first, a period of some six hours, and then, another 
of two or three hours after dinner If, as Bibhabati Dev: states, the doctor 
had been in the house for such a protracted period, the expression “on my 
last visit” strikes me as being singularly inappropriate 


The learned judge, as I have stated, had come to a finding that the 
fourteen days’ illness implied in the affidavit of the 7th July, and the evidence 
of Dr Calvert, referrmg to “pain on and off” and “watching the case from 
day to day”, was all untrue, and so he propounded for his own guidance the 
proposition “It will have to be seen whether the ‘death at 11-45 pm’ has the 
same origin and the same truth as the 14 days’ illness” In other words, 
the learned judge, having arrived at the idea that one part of Dr Calvert's 
affidavit was not accurate, had set for lumself the question of whether another 
aud even more smportant part might not be equally :accurate 


798 BHOWAL CASE 


FACTS IN SUPPORT OF DEATH AT DUSK 


The learned judge was of opimion that the answer to this vital question was 
mdicated by the conjuncture of certain facts which he enumerated as follows 


1 The course of the illness showed that in the early evening death 
was approaching—the indications being that already there was no 
pulse, and collapse, and there was the rubbing of the body with 
the ginger-power All these things are to be deduced from the 
defendants’ evidence The learned judge draws a strong inference 
from the fact that according to Bibhabat: Devi's own account of 
the matter, as regards any treatment, there is a blank between 
the arrival of Dr Sarkar and the occurrence of death 


2 The last telegram from “Step Aside” to Jaidebpur was despatched 
at 3-10 pm standard time—that ıs to say, at about 3-40 pm 
Darjeeling time 


There 1s on record the telegram sent by the eldest Kumar 
at 4-45 PM in which he had requested an immediate reply as to 
the present condition of his brother z 


It may be assumed that this telegram reached Darjeeling 
round about 6 PM, yet no answer to it was sent í 


3 The visit of Dr B B Sarkar at dusk That Dr B B Sarkar did 
make a visit 1s evidenced from the entry in lis own diary, where 
it 1s recorded, “Kumar of Bhowal some honts” 


The learned judge, having considered the evidence given for 
the defendants by Satyendranath Banerjee and Ashutosh Das 
Gupta as well as that of Bibhabat: Deb: herself, came to the con- 
clusion that ıt could not have been possible that Dr Calvert was 
still at “Step Aside’, when Dr B B Sarkar was called in by 
Satyendranath Banerjee at the suggestion of the brothers’ uncle, 
Suryyanaram, and so the learned judge thought that the real 
situation must have been that already the end was near, and both 
Dr Calvert and Dr Nibaran Sen had gone away, after suggesting 
a consultation, for the comfort of the relatives, with the Inspector 
General of Civil Hospitals in the morning, though in their own 


minds there was the belief that nothing more could be done for 
their patient 


It was argued on behalf of the appellants before us that 
the form of the entry m Dr B B Sarkar’s diary would 
Seem to indicate that this doctor could not have’ been at “Step 
Aside” when Ramendra Narayan Roy “died”, or he would have , 
recorded that fact, seemg that the doctor was only in a small way 
of practice, and to attend on a man of Ramendra Narayan Roy’s 
position in lfe must have been regarded by him as something 
not only unusual, but an honour On the other hand, the entry 
accords I think more with the judge’s view of the evening’s events 
than with the account given by Bibhabati Devi 


Tt would seem in the highest degree unlikely that a com- 
parati ely obscure practitioner such as Dr B B Sarkar was would 
have remained in the house for “some hours”, if Dr Calvert and 
Dr Nibaran Sen were also in continuous attendance throughout 
the evening The learned judge has taken the view that the 
entry m Satyendranath Banerjee’s diary under date the 8th May 
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was not only untrue as regards the statement of the time of 
death, but also as regards the doctors who were in attendance 
when death occurred 


The absence of the most important of all the telegrams sent from 
Darjeeling, namely, that which was sent to Jaidebpur announcing 
the death of Ramendra Narayan Roy 


There was consdierable discussion at the trial, and before 
us in the appeal on this matter, and as mentioned in an earlier 
part of this judgment, it ıs a matter for profound regret that this 
important document was not forthcoming Its importance cannot 
be over-estimated, as its contents would have been sufficient of 
themselves definitely to settle the highly controversial question 
of the time of death, and might indeed of themselves have been 
sufficient to dispose of the whole of the case 


In my opimion, the learned judge was quite right m thinking 
that ıt 1s amazing that no one on the defendants’ side, not even 
one of the witnesses who weré at Darjeeling, including Satyendra- 
nath Banerjee, knew anything whatever about this telegram, when 
or by whom ıt was sent With the exception of Birendra Banerjee, 
they say nothing abont ıt, and he, only when confronted with a 
statement he had made in the Sripur case, made the somewhat 
extravagant statement that Dr Calvert had sent the telegram, 
—a most unlikely thing, seeing that Dr Calvert did not know the 
family at all 


ALL ABOUT THE “TELEGRAM OF DEATH” 


The question of this telegram 1s of such importance that it 1s perhaps 
desirable to consider the matter in some detail After the appearance of 
the plaintiff ın Dacca ın the year 1921 and ws declarations that he was 
Ramendra Narayan Roy, J H Lsndsay wrote to Sarajubala Devi, the widow 
of the eldest Kumar, requesting her to send him all the telegrams relating 
to the tiness and death and cremation of Ramendra Narayan Roy That 
letter 1s dated the 27th October, 1921, and a reply came on the 9th November 
that year, enclosing documents of the ‘and asked for And ıt 1s an an outcome 
of this that the telegrams put ın evidence in the case were produced but not 
the telegram of death, as ıt has been called 


At one stage of the case the suggestion was put forward that this ımportant 
document had been deliberately withheld by Sarajubala Devi, but subse- 
quently this suggestion was expressly abandoned, as appears from an entry 
in the order sheet of the case made on the 4th July, 1935 In any case, the 
suggestion could have no substance ın it, for, `1f there had been any motive 
on the part of Sarayubala Devi to keep back this particular telegram, there 
would have been an equal motive for her to have suppressed all the telegrams, 
seeing that according to the defendants she was inimical to the plaintiff, and 
regarded him as an impostor, right down to the year 1928 or even somewhat 
later 


The telegrams Sarayubala Devi sent to J H Lindsay towards the end 
of 1921 had originally come into her possession four or five years before, 
she in the year 1916 having requested the Manager of the estate to Jet her 
have her late hushand’s private papers The correspondence with regard to 
this appears as Exhibits 370, 372 and 65 
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` 


The document Exhibit 370 ıs a letter dated the 5th December, 1916, 
written by Sarajubala Devi to Needham (at that tıme the Manager), and im 
the letter Sarayubala Devi expressed a wish to have her husband’s papers, 
because they were required for the purpose of the “allocation” proceedings 
which were going on at the time These proceedings had been started at 
the instance’ of the Board of Revenue with the object of adjusting accounts 
as between the relics of the three Kumars, after debiting agaist each the 
personal expenses of the husbands respectively i 


On receipt of this letter, the Manager instructed Jogendra Nath Banerjee, 
the private secretary, ın whose office the documents reqnired were kept, to 
put up a list, and on the 10th December, 1916, Jogendra Nath Banerjee wrote 
to Sarajubala Devi, undertaking to send to her as soon as possible “all the 
letters and other things” The documents were ultimately sent to Sarajubala 
Devi by Needham on the 18th April, 1917 together with a hist Needham 
stated m the covermg letter that he was retarmmg a copy of this hst im 
his own office It is the plaintiff's case that the “telegram of death” was 
not included among the other papers sent to Sarayubala Devi by Needham 
As I have said, the defendants at one time made the suggestion that the 
telegram of death must have been sent with the others, and sabsequently 
withheld by Sarajubala Devi But if this had been so, one would have 
expected it to have been included im the list retamed by Needham ‘There 
1s, however, no mention of this telegram in the hist Sarajubala Devi’s 
copy of, the list was produced by her when she was giving evidence on 
commission, and was produced by the plaintiff respondent for our inspection 
at the hearing of the appeal Jt 1s perhaps not tight that one should draw 
any inference adverse to the defendants from the absence of any 1eference 
in the lst to this particular telegram, seeing that the list does not appear 
to be either complete or even accurate On the other hand, it seems not 
unreasonable to assume, as the learned judge does assume, that J H Lindsay 
would not have been content with receiving a bundle of telegrams from 
which the most important of all was missing, except upon the basis of the 
missing telegram being already in his Possession In the jndge’s view, 
therefore, ıt comes to this—that the vitally important “telegram of death” 
was uot sent to Sarajubala Dev: along with the other papers which were 
sent to her by Needham in the year 1917, but must have been retained in 
the office and would have been available to Iandsay m the year 1921 


A valuable piece of evidence which goes to show that this was the 
situation was given by S P Ghosh, who was Deputy Collector of the Cour 
of Wards during the years 1923 to 1925 He was a witness on the side of the 
defendants He stated im cross-examination that he had seen the conf- 
dential papers connected with the sadhu (e, the plaintiff), and amongst 
them, the telegram of death, and he was not re-examined on the pomt 


It was common ground between the parties at the trial 
of death was delivered to Rabindra Narayan Roy, the ee E 
about 9 4M on the mornmg of the 9h May, 1909, as he was on his way to the 
railway station at Jaidebpur to make a start for Darjeeling, and evidence as 
to the contents of the telegram was given by some of ‘the persons who 
were with him, e g, by Jitendra Nath Mukherjee (Billoo), a son of Indnmoyee 
Devi, the eldest sister of Ramendra Narayan Roy, and by Sagar, a son-an-law 
of Jyotirmoyee Devi, who Says that the telegram said—expired this 
evenmug”, but he did not notice the tme of despatch The defendants’ 
witness Phanmdra Banerjee also Says, he was present at the time and saw 
the telegram, and that it read “Heart rends to write Kumar expired 
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last mudmght” ‘This seems to have been a pure flight of fancy on the 
part of Pham, but m.any case he 1s such a discredited witness, if only for 
his “diary” or ‘‘Lesson-book”, as the learned judge calls it, that Ins evidence 
is wholly unreliable 


N 

In addition to this evidence, there 1s the entry in Satyendranath 

Banerjee’s' diary under date May 8th, “Kumar Ramendra expired midnight” 

The same entry contains the statement, “Message to Uttarpara and to 

Jaidebpur” yet, as the learned judge notes, Satyendranath Banerjee had 
nothing to say as to the telegram of death 


An explanation of why the telegram was delivered on the morning of the 
9th and not earher was given by Niranjan Roy, who was a signaller at the 
Jaidebpur Railway Station at that time, and the telegrams which were sent from 
Darjeeling on the 8th May at 11-45 am and at 3-10 PM are in his handwriting 
Niranjan Roy stated that although not on duty, he was at the Jaidebpur 
Station at about 9 or 9-30 pM on the 8th May, and that although he has 
no clear recollection of a telegram arnving, he remembers that there was 
@ general commotion amongst the staff at the station, because they had 
received the news that the second Kumar was dead The witness evidently 
smpressed the learned judge as bemg a careful and truthful witness who 
would not go beyond his recollection The witness made the suggestion 
that if the fact was that a message had come through from Darjeeling 
at that hour of the evenmg, it might not have been sent out to Rajbart 
that same evening, so as not to disturb and distress the family at an hour 
when nothing could be done, there bemg no trams for Darjeeling until 
the next morning.’ 


The learned judge came to the conclusion after a consideration of all 
the available evidence that a telegram was sent at mght—though possibly 
not until after midmght, and that its contents were as stated by Jitendra 
Mukherjee (Sagar) to the effect that the Kumar had expired in the evemng 


A small pomt mentioned by the judge as bearing on the question of the 
tıme of death 1s the admission made by one of the witnesses for the 
defendants that there was no cooking at “Step Aside” on the evening of 
the 8th May The evidence on this pomt is not very cotivincing one way 
or the other, and ıs really of small importance 


EVIDENCE OF “MAITRA GROUP” 


What, however, 1s of umportance and to my mind of such importance 
that the learned judge was fully justified in treating it as bemg almost of 
a decisive character, 1s the evidence given by the four witnesses, who, during 
the argument before us, were comprehensively referred to as the “Maistra 
group” Of these witnesses S N Matra, a gentleman of considerable 
academic qualifications and distinction, 1s the chief ‘The evidence of these 
gentlemen 1s to the effect that one day, when they were on hohday 
Staying at the Sanitarium in Daryeeling, they were sitting chatting im the 
Common Room there before dinner, 1t" would be at about 8 PM, when a man 
came with the news that the Kumar of Bhowal had just died, and this man 
made a request for men to go and help ın the matter of carrying the deceased 
to cremation S N Mastra had a distinct recollection of the episode “the 
news broke ın on the conversation”, and the thing remamed in his memory— 
: eee says There was absolutely nothing tonching the credit of 

z aitra and his friends—nothing even Suggested in any way whatever, 


802 BHOWAL CASE 


and the learned judge regarded these witnesses of unmmpeachable credit 
They were, it is true, cross-examimed with a view to showing that they could 
not haye retamed in ther memory what they say they did, and a suggestion 
was thrown out that one of them, Radha Kumud Mukherjee, had been 
unwittingly influenced by the fact that S N Maitra’s evidence had been 
reported in the press before Radha Kumud Mukherjee came to the witness 
box 


I was not at all impressed by the attempt made by the learned counsel for 
the defendants-appellants to explam away the evidence of the “Matra 
group” by the suggestion that as the 8th May was a Saturday and entertain- 
ments might have taken place at the Samitarmm im the evemng, the dinner 
might sn consequence have been somewhere in the neighbourhood of mdmght 


The learned judge seems to have taken into account all that was urged 
on behalf of the defendants agaist the rehabilty of the evidence given 
by S N Maztra and his companions, and his conclusion was that these gentle- 
men did receive in the Common Room the news of death from a messenger 
before 8 PMI on the 8th May, 1909 


JUDGE'S FINDINGS NOT SHOWN TO BE “CLEARLY WRONG” 


I am bound to say that on a review of this part of the evidence and the 
learned judge’s findings, I am nnable to see any reason for saying that such 
findings are clearly wrong The witnesses were no doubt fully conscious 
of their responsibility ın the witness box and the umportance of the evidence 
they were giving I shonld not feel justfied in holding that the learned 
judge ought not to have relied on their evidence ‘he Jearned judge has 
also discussed the evidence of certam other witnesses, who also say that 
they heard before 8 Pw on the 8th May the news of the death of the 
Kumar, and the learned judge sees no reason for disbeheving them ‘These 
witnesses are perhaps not altogether so trustworthy as the Matra group, 
but I do not find sufficient grounds for disagreeing with the learned judge 
m his general conclusions with regard to this eyidence 


One of the chief criticisms directed against the judgment on this part 
of the case was that the learned judge had not given adequate consideration 
to the evidence of Bibhabat: Devi, in regard to whom there had never been 
any suggestion of participation in any fell design agaist her husband ‘The 
learned judge, as I read the judgment, seems to have taken the view that 
the evidence given by Bibhabat: Devi as regards the iliness and time of 
death could not possibly be true, because the facts and circumstances were 
all agamst it, and so he came to the conclusion that a case constructed 
with some skill had been put mto her mouth I think there 1s no reason 
to suppose that the learned judge did not give ms careful consideration te 
all the evidence adduced by the defendants, and then felt himself forced to 
reject ıt by reason of his conclusions armed at on other points 


There ıs an absolutely definite finding on the part of the learned judge 
as to the tume of death—the learned judge says ‘The Kumar, I find, 
apparently died” between 7 and 8 PM, by which, of course, the learned 
judge meant that the Kumar passed mto a state of apparent death at that 
early hour in the evenmg ‘The learned judge summarises his reasons for 
this finding at pp. 362 and 363 of the judgment, and I see no ground 
for saying that the finding was not justifiable 
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HOUR OF DEATH THE CRUCIAL TEST ` 


As stated in an earher part of this judgment, ‘there 1s a prejudice 
amongst Hindus against “bash: mara”, and the learned judge relies upon 
this as furnishing good cause for supposing that if ıt were the ‘fact that 
the Kumar “died” between 7 and 8 PM im the evening, ıt would be mconceiv- 
able that the body would not be carried ont for cremation the same evening, 
and so, as the learned judge held, there would be no reason to reject the 
evidence that the body was carried to the burning ground at about 9 PM 
I think that this argument is quite a sound one In any case, ıt was never 
seriously suggested, as far as I know, that if ‘‘death’’ occurred at 7 PM, yet 
there was no procession that evening—on the contrary, the existence of an 
evetling cremation proceeding was conditional upon death having occurred 
“at dusk” It was not argued at the tral that if “death” occurred in the 
early evening, the body would lie in the house all mght The learned judge 
made the hour of death the “real test” of the evidence touching the matter of 
the evenmg cremation, and in consequence, he did not discuss the evidence 
of the mdividual witnesses—those who jomed the funeral procession or saw 
ıt pass—in any great detail They (the witnesses to the evening cremation) 
would not be believed, 1f death at dusk was not a fact, and if that was a fact, 
there would be no reason to disbélieve them Thus the matter ıs dependent 
on the question of time of death 


PADMINI MOHAN NEOGY’S EVIDENCE ` 


There was one witness whose evidence the learned judge refers to in 
some little detail, and upon whom the learned judge relies ‘The witness 
1s Padmını Mohan Neogy, who at that time was the Sub-Editor of the 
paper called “The Bengalee” He was on holiday ın Darjeeling and was 
staying at the Lewis Jubilee Sanitarium His evidence was to the effect 
that one day at dusk a man came and said that the Kumar of Bhowal had 
died and that men were wanted to help at the ciemation He said, “I was 
one of 7 or 8 men who, therefore, went to ‘Step Aside” The 7 or 8 people 
who went with me I knew by face’ He proceeded to say that ıt took half 
an hour to reach “Step Aside” On arrival there he found the dead body 
covered up on a charpoy, but whether mm a room or outside he did not 
remember ‘‘Directly we reached there, the body was taken to Kagyhora 
After taking the corpose there, we of the Sanitarium came away, as the weather 
looked bad ” 


He said that he got back to the Sanitarium im fifteen or twenty minutes 
or half an hour, say, at 9-30 or 10 pm, and the ram came a little later On 
behalf of the defendants-appellants ıt was argued that this witness was 
wholly unreliable, and criticism was directed agaist his evidence from 
several angles 


To begin with, although he stated that some seven or eight men went 
from the Sanitarmm to “Step Aside”, not one of these came to give evidence 
at the tral, nor have they been identified by name Another pomt taken, 
and it certamly 1s of some importance, was that 1f the evidence of this 
witness 1s accurate, there would be presumably have been plenty of time for 
a pyre to have been raised and the actual burning of the body commenced 
before any rain fell, seeing that, according to Padmin1 Mohan Neogy’s evidence, 
something lıke half an hour had elapsed from the time ‘he left the party 
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with the corpse at the cremation ground and (?to) the time rain began 
to fall, after be had got back to the Sanitarmm Personally, I do not think 
that maccuracy of detail as regards a matter of that kind necessarily 
destroys the main theme of the evidence, which 1s attendance at an evening 
cremation procession The question of whether one attended a cremation 
after dark or in the mormmg or not at all, is scarcely one in regard to which 
there ıs any room for mistake or faulty recollection, having 1egard to the 
standing of the deceased and the general circumstances We were asked 
to say that the evidence ıs not such as should be accepted by the court, but 
one must bear in mind that if the evidence were deliberately invented, it 
would have been just as easy to make the witness’s testimony as to the ram 
to be of such a character as to fit in with that of other witnesses Another 
piece of criticism directed agamst this witness was this The witness 1s 
by caste a Kayastha, and he evidently realised that only Brahmins were 
required for carrying the dead body of the Kumar He gives an explanation 
for Ins gomg that “I understood that bhadralogs would do, as enough: 
Brahmins might not be available, and also because I expected a grand feast, 
the deceased bemg a big man” This 1s certamliy not a very convincing 
reason for his attendance, especially as he does not seem ever to have 
followed the matter up with a view to finding out whether any feast was 
actually held 


It is to be remembered that a statement was given by this witness 
to R C Datta ın June, 1921, and he also gave evidence m the 
Defamation case ‘The learned judge took these circumstances into considera- 
tion, and also the fact that the witness admitted that persons interested im 
the plaintiff had seen him and taken down what he said ‘The learned 
judge was of the opinion that if Padmim Mohan Neogy had been a “false 
witness”, he never would have made an admission of that nature Be that 5 
as it may, the really important thing ıs that the learned judge formed a 
definite opinion as to the veracity of this witness from his demeanour m. 
the box “his manner”, says the judge, “impressed me as that of a truthful’ 
man” In view of that expression of opinion, it seems io me vety difficult 
for this court lightly to sweep aside the evidence of Padmini Mohan Neogy, 
who, at the time he was giving evidence, had been an Honorary Magistrate 
for some twenty years, and was a member of a District Board and other 


public bodies One would expect him to have a due sense of responsibility 
in the matter of giving evidence 


OTHER WITNESSES OF EVENING CREMATION 


There were a number of other witnesses who say that they jomed the 
evening cremation procession, and actually went to the burning ground 
They are. 

Sitanta Kumar Bagchi, 
Kiran Mustaphi, 

Bisweswar Mukherjee, 
Jatindra Chakravarty, 
Manmatha Nath Chaudhun, 
Chandra Singh 


The account given by these witnesses is to the effect tha 

t they all heard 
of the death after dusk ‘They went to carry the dead body Fe help was. 
wanted, and all of them started with the Procession from “Step Aside” 
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itself, with the exception of Kiran Mustaphi and Manmatha Nath Chaudhun 
These two jomed ın the procession at the chowrasta The witnesses say they 
reached the sasan at about 10 PM, having left “Step Aside” at 9 PM 
Kiran Mustaphi and Manmatha Nath Chaudhuri came away directly the 
corpse had been set down at the sasan, so they were not ın a position to 
speak of any of the subsequent events there The rest of this group of 
witnesses, however, narrate that a few minutes after the khat, on which the 
‘corpse was lying, had been set down on the ground, a heavy downpour 
of ran came on, and as there was no shelter at the spot, they all ran up 
the Inll path, and took shelter ım huts or a slaughter-house there They 
‘were away for about an hour, and when they came back and were setting 
about choosing a place for the pyre, ıt was noticed that the dead body was 
not on the khat A hue and cry was 1aised, and a search conducted with 
the aid of lanterns, but the body could not be found Eventually they came 
back 


The learned judge’s general comment on this evidence 1s that the 
account, however consistent, will sound lke a tale Then he says, its real 
security 1s the “death” at dusk and the fact that the body was taken to the 
cremation ground that night 


In addition to the witnesses who say they actually went to the cremation 
ground, there were some half a dozen witnesses who speak to the purchase 
of funeral requisites on the evening of May 8th These are Durgaprosad 
Bashy, Laksmı Chand, Mahammad Ashraf Alam, Kedar Nath Pande, 
Bhakatbir Roy and Jangbir Sinha Karky 


A number of witnesses gave evidence that they saw the evening pro 
cession, but did not jon it The learned judge has picked out one of them, 
Nasiruddin Ahmad, as being epecially reliable, but does not give m detail 
the evidence of any of these witnesses He makes the comment that they 
‘would not be believed if death at dusk was not a fact, and then says, 1f that 
was a fact, there would be no reason to disbelieve them 


The learned judge also refers to the evidence of Susila Sundari, the 
lady who says that her brothers went out at mght to cremate the Kumar and 
<ame back drenched, and there ıs also the evidence of Iran Chandra 
(? Jnanendra) Nath Banerjee, who met Anukul Chatterjee coming home wet 


The learned judge seems to have regarded all the witnesses to the 
‘evening cremation and the attendant circumstances—with the exception 
perhaps of Padmini Mohan Neogy—as bemg more or less ın the same 
category as regards credibility That is to say, he would not have accepted 
their story but for the cardinal factor—‘death at dusk” 


It seems to me that the appellants cannot very well complain of the 
‘way the learned judge has dealt with this evidence He quite obviously 
‘was of the opinion that the account given by those who say they attended 
the eveming cremation was superficially, at any rate, more hke fiction than 
fact, and he would not have accepted the evidence, but for the corroboration 
furnished by certam extraneous matters, and especially by the controlling 
feature—the time of death 


STATEMENT OF FAKIR ROY—A DEFENCE WITNESS 


The learned judge points out that persons seen in the evening proces- 
Sion to the number of twenty-six were named, and these included Anukul 
Chatterjee and Fakir Roy The latter was, however, called as a witness 


806 ) BHOWAL CASE 


hy the defendants He sad that he did not jom or even see any evening 
procession, but did see the morning procession go by Fakir Roy made the 
important statement that “there was storm and ram on the- sight of the 
day previous to that on which I saw the procession—it was tain-storm like 
kalbaisakhı from dusk to 9 PM” 


An attempt was made ım re-examination to do away with the effect 
of this evidence, so helpful to the plaintiffs case This re-examination was 
of such a character that it was really quite smadmussible, and would not 
have been permitted, had the witness been examined before the court and 
not before a Commissioner The learned judge quite rightly, mm my opmuon, 
refused to attach much, if any, weight to the demais and evasions elicited 
wn the re-examination, and he thought that the real position was that the 
witness remembered about the ram (on the mght of the 8th May), because it 
was connected with the conversation the witness had with Anukul Chatterjee 
The defendants themselves had helped to establish the fact that there was 
such a conversation by eliciting m detail the subject matter of it The 
learned judge seems to have been quite satisfied that the evidence given 
by Fakir Roy, pomting to ram on the mght before the morning procession— 
taken im conjunction with the other facts relating to the evening procession— 
really carried the plamtiff the whole way as regards this part of Mms case, 
and upon a careful review of the evidence and the judge’s estimation of 11, 
I find myself unable to say that the learned judge was wrong 


DEFENCE ATTACK ON STORY OF EVENING CREMATION 


There were three things urged at the trial as especially discrediting the exis~ 
tence of an evening procession The most important of these was that there was 
no ram or storm on the evening of the 8th May Obviously, if there was 
no ram on that evenmg, the whole basis of the story of an abortive crema- 
tioa and a rescue completely disappears, and so, 1f ıt were demonstrated 
beyond all doubt that there was no rain, that of itself would be sufficient to 
ent away the foundations of the plaimtiff’s case At a very early stage, that 
1s to say, shortly after the plaintiff's declaration of identity in May, 1921, 
evidence had been obtained, which, in the view of J H Landsay, so far 
established no ram on the 8th May as to enable him, possibly with some 


other evidence also before him, to issue that so-called Impostor Notice on' 
the 3rd of June, 1921 


QUESTION OF RAIN OR NO RAIN 


The question of rain or no rain was one of the man 

; y in the case of the 
land which, defimtely resolved m one way, would put an end to the whole 
of the plaimtiff’s case, yet definitely resolved ın the opposite way, would 
not necessarily defeat the defendants or carry the plaintiff all the way 


The defendants naturally attached the highest importance to the rain 
question, and Mr Chandhur: made a great feature of ıt quite early in his 
argument before us The witnesses for the plamtiff with regard to the 
evening of the 8th May say that ram fell that evemmg at about 10 PM and 
lasted for about an hour ‘There was qute a storm—not only ram, but high 
wind ‘The witnesses, of course, bring m the ram m connection with the 
fnueral procession they took part ın or saw passing Those of them, who sav 
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they actually went to the cremation ground, depose to the storm which came 
upon them there, or on their way back after they had deposited the khat 
at the ground, or as ın the case of Padmını Mohan Neogy, after he had 
returned to the Samıtarıumı As mentioned above, the story of the ram 
received support from the evidence of Fakir Roy, a witness of the defendants, 
who m effect said that there was a short heavy shower with high wind of the 
kind which 1s not uncommon at that season of the year ‘The learned judge 
thinks it may have been a nor’wester He saw no reason for disbelieving 
the evidence of the witnesses regarding ram, or rather, he said, he would 
believe this evidence, unless ıt was excluded by something or other outside 
the rain reports. 


t RAIN REPORTS i 


' Before us Mr Chaudhuri for defendants-appellants made a great pomt 
of ‘these rain reports and Dr B B Sarkar’s diary The records were 
those of St Paul’s, St Joseph’s, the Municipal offices and the Botanical 
Gardens A record was also kept at the Planters’ Club, but that 
part of ıt which related to the year 1909 was removed by two men who 
called at the club two or three years before the trial began, but who they 
were and whose interests they thought they were serving 1s not known Both 
the St Pauls and the St Joseph’s records show no rain between the 4th 
May and the {ith May, 1909 Having regard to the margin of time between 
the Sth and 11th May, ıt ıs not necessary to discuss the methods of keeping 
these records It was not disputed that so far as they go, there was no rain 
on the 8th As regards the Municipal offices record, ıt was im the middle 
of the trial that the plaintiff called for and produced a copy of the register 
of 1909 THe defendants on their side called for and produced the register 
of the Botamical Gardens ‘These Gardens are situated on Victoria Road 
aud are below the level of the Mumicipal Bazaar The evidence given on 
behalf of the plaintiff was to the effect that the ram which occurred on the 
8th May fell on the Cart Road or even higher up still, but no witness 
mentions Commercial Row or the chowrasta Even if their evidence were 
accurate, there would perhaps have been no ram recorded at the Planters’ 
Club, but one would expect rain ın the gauge at the Mumicipal offices, and 
so ram recorded in the register there, and also in the Botanical Gardens, as 
these are not only below the Bazaar, but also nearer the cremation ground 
It was agreed by the witnesses, mcluding Dr Calvert himself, that in a 
place like Darjeeling there may be rain m one place, but not in another It 
may be raimmg high up the hill-side, yet not lower down In other words, 
rain in the hills (or for that matter, ın the plains) may be extremely localised 


RECORDS NOT SUFFICIENTLY DEFINITE OR UNEQUIVOCAL 


If all the records had been reliable, the plaintiff would have been in great 
difficulty on the rain question, for, not only St Paul’s records (these are used 
by Government and published in the Gazette) and St Paul’s, ,but also the 
Municipal and the Botanical showed negative as regards May 8th ‘The 
plaintiff, however, contended that netther the Municipal offices record nor 
the Botanical Gardens Register was trustworthy Mr Chatterjee for the 
plaintiff respondent made a great point of the fact that the Municipal rain 
register had been tampered with, and the plaintiff suggested that originally 
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there had been an entry of “8” (May) which had been altered to “13”, but so 
clumsily that eventually ıt had to be left as 13” and then crossed through, 
and a fresh figure inserted above so as to cover up the real purpose of the 
interference ‘The learned judge came to the conclusion that it was not 
possible to say what the original entry had been He quite rightly declined 
to speculate about the matter, and held that the,entry, which for some 
strange reason neither party had thought of, neither confirms, nor refutes the 
rain For the reasons which he discusses m the judgment, the learned judge 
also came to the opinion that the Botanical Gardens register, as regards the 
entnes for the month of May, was fabricated, and so wholly unreliable The 
learned judge thought that the clerk at the Gardens who was supposed to 
have kept the register did not keep it at all One cannot help feeling, on 
examinmg the book which was produced in court, that the learned judge 
was probably right The condition of the book was certainly very unsatis- 
factory, though I observed that the water mark in the disputed sheet was 
the same as that on the other leaves of the book, and there ıs no 
reason for supposing that there was really an mterpolation The learned 
judge left out of account altogether the entry in Dr Sarkar’s diary with 
regard to there bemg no ram on May 8th, but even so, m my opinion, the 
learned judge was quite entitled to take the view that the evidence of there 
being no ram on the 8th May was not sufficiently definite and unequovocal 
as to rule out the oral testimony of the witnesses i 


’ 


NO SHED AT CREMATION GROUND 


The other two matters urged by the defence as mihtatıng against the 
existence of the evenmg procession were (1) that there was at all material 
times a shed or shelter at the cremation ground itself, and so there would 
have been no need for the running away to escape from the ram, and 
(2) there were no sheds or huts im the vicinity to which the cremation party 
could have fled in the way the witnesses described 


Quite clearly, there was nothing 1m the first of these points, and the putting 
forward of it could only have been done as a result of some confusion as to when 
the new cremation ground came into use It appears that originally a very deter- 
mined effort was made by the defendants to show that the new cremation ground 
had always been the cremation ground, and the shed or shelter which stood 
upon 1t in May, 1909, had always been there and nowhere else, though it had 
been reconstructed, and thus the body of the Kumar could only have been 
taken to this cremation ground and not to any other Eventually, however, st 
had to be admitted, after various municipal correspondence and papers had been 
produced (and the examination of Man Mohan Sen, who was secretary to 
the Hindu Burning and Burial Committee of Darjeeling), that the new crema- 
tion ground was only made ın 1907, and that prior to that year, the ground, 


which ın connection with this case was called the old cremation ground, 
was shill im use 


If one looks into the proceedings without referring to the plan, one might 
easily suppose that all that happened was an improvement of the existing 
ground and the reconstruction of the shed Actually what happened was that 
there was an entirely new ground opened in 1907, with a properly constructed 
pyre and a shed which was built out of the matenals of the shed which 
theretofore had stood on the older cremation ground After 1907, therefore, 
the old ground fell out of use, and there was no shed or shelter there of 
any kind It was, therefore, impossible for the defendants-appellants before 
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us to argue that the story of ram and rushing to shelter was untrue, because, 
had there been a shed at hand, there would have been uo need for the 
helter-skelter 


EXISTENCE OF SHELTERS IN THE VICINITY 


In my view, the learned judge was also mght m thinking that the 
evidence of Morgenstem did not role ont the emstence ın 1909 of huts 
or sheds which would have afforded shelter, whether thev were the 
sheds of malis, servants and syces or otherwise and as regards the 
slaughter-house, it 1s, of course, quite likely that the witnesses were confusing 
some hut or shed they took shelter im with the present slaugliter-house, 
which undoubtedly was not in existence in 1909 It seems to be not unnatural 
that persons who were gomg to be witnesses im the case, as having taken 
part in the events of the night of the Sth May, should go up to Darjeeling 
and go over the ground to refresh their memory, and m that event they 
mught quite honestly assume that some building they found near about 
the scene must have been the one in which they took shelter all those 
years before, not knowing that the particular building was not im existence 
at the material time I do not think it can reasonably be held that because 
a witness or witnesses sheltered, or rather say, they sheltered, in a bmildmg 
which had not come mto existence at the time, that altogether refutes ther 
evidence 


CONCLUSION RE-STATED 


In my opon, the views expressed by the learned judge as regards 
the rain records, the cremation ground and shed and the shelter-sheds are 
quite reasonable, and certamly, not so unwarranted ‘as to reqmre that we 
should charactense them as wrong 

The learned judge summarised his concinsions on this part of the case 
by saying “I have thus found that the facts connected with the sasan or 
the shelters or the ram do not discredit the account given of what hippened 
at the sasan on the night of the 8th May, sf the body of the Kumar was 
taken there that mght, as ıt must have been, if he had died at about dusk 
The positive evidence that ıt was so taken ıs not discredited by these facts ” 
The learned judge had thus worked back in his mind to his starting: point, 
and re-stating the argument, ıt seems to me to come te this the lness of 
which Ramendra Narayan Roy was suffenng was not biliary colic, but an 
inflammatory condition of the intestines due to the introduction of a chenncal 
imitant m the shape of arseme, and that condition was such and the s:mpioms 
were of such a character that there were indications that “death” must have 
occurred at or abont 7 PM, m which event the bods would certamly bave 
been carned ont for cremation the same evening The direct evidence that 
the death was announced before dinner time, and that there was an evenmng 
cremation procession, was not displaced by any of the considerations put 
forward by the defendants and urged on their behalf as negativing these 
facts 


PLAINTIFF’S CASE HOW FAR AFFECTED BY ADMITIED MORNING 
CREMATION 


There then remained to be considered whether the evenmg procession 
was destroyed by the existence of the admutted funeral procession on the 
mormng of the 9th May, when admittedly a dead body was carned ont from 
“Step Aside”, taken to the new cremation ground and there burnt to ashes 
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I have pointed out m one part of this judgment that the fact that there 
unquestionably was a morning procession created a very, substantial obstacle 
in the way of the plamtiff The learned judge summarised the position by 
saying that the case of the plaintiff ıs that the body (the one carried in the 
morming procession) was not that of the Kumar at all, but some other body 
secured ın the course of the mght, and ıt was seen and carried completely 
covered np and burned at the sasan without a single rite The grotesqueness 
and the unlikeliness df this story seems to have been fully appreciated by 
the learned judge, though he did not discuss in detail any of the inherent 
difficulties relied upon and stressed by the defendants The learned judge 
showed that he was fully alive to the difficulties of the situation by observing : 
“The extreme 1mprobability of this (the plaintiff’s) case ıs obvious, and its 
real answer is the identity of the plaintiff, and the fact apart from this 
identity that ‘death’ had occurred at a little after dusk and the body taken out 
at might and that body never cremated” ‘The learned judge was, however, 
not content merely to adopt the attitude that those other circumstances, 
namely, ‘identity’ and ‘death at’ dusk’ were of themselves sufficient to sweep 
away the ‘extreme improbabuility’ of the story, for he said ‘The evidence 
on this point, that 1s, the question of the mornmg cremation, must be dealt 
with on the footing as 1f these facts have not been found” In other words, 
ke was prepared to consider the question of the morning cremation on its 
own merits, which, of course, was the right and proper way of approaching 
the matter 


DEFENDANTS’ ARGUMENTS 


The defendants, both at the trial and in the appeal, invited the court 
to take the view that the occurrence of the morning procession—automatically 
almost—disposed of the possibility of there haying been an evening procession, 
and so destroyed the plaintrff’s case of ‘death at dusk’ Cremation in the 
morning necessarily connoted death at an hour not earher, or at any rate, 
not much earher, than the defendants put it, as death conld not be ‘taken 
as having preceded the funeral for any longer period even m Darjeeling 
Moreover, argued the defendants-appellants, the explanation put forward 


burned as that of the Kumar, than 
burnt an empty pyre on the 8th 


CONSIDERATIONS ON THE OTHER SIDE 


There are, of course, many considerations to be taken into account for 
the purpose of deciding whether the plamtff’s explanation of morning 
cremation can possibly be true Not the least of these ıs the fact that 


ADMITTED MORNING CREMATION 814 


according to the plamtiff’s version there must have been a broadcast summoning 
of sasan bandhus both m the evening and in the morning, yet there was no 
over-lapping ,as regards those who iesponded to the two calls respectively 
Nor apparently did any comment arise or excitement manifest itself at the 
lume the condolence meeting was held about a week after the cremation. 
The existence of the mornmg cremation undoubtedly tells heavily xn favour 
of the defendants On the other hand, upon the assumption that the 
plaintiff is an impostor, fraudulently put forward by Jyotirmcyee Dew and her 
associates, the position would appear to have been something like this Owing 
to a superficial resemblance between the sadhu who was on the Buckland 
Bund ın the early part of 1921 and Ramendra Narayan Roy who had been 
cremated ın Darjeeling years before, Jyotirmoyee Devi and her associates 
made up their mind to mduce the sadhu, +e, the plamtiff m this smt, to 
pose as a man he had never seen and about whom he knew nothing, and 
then found themselves faced with the problem of how to get over the 
cremation of the 9th May, and for that purpose invented a story so fantastic 
as immediately to suggest fiction rather than truth, and which depended 
on certain basic factors, all of which, as the eventual investigation in a court 
of law showed, were, at any rate, not without some foundation I 
refer, for example, to the symptoms of the illness, the ambiguity and 
uncertainty as to the precise nature and extent of the medical treatment and 
attendance, which made the story of death at dusk not altogether impossible, 
the evidence of the Mastra group, (and) the existence of au old cremation ground 
without a shed or shelter, which rendered the ram and storm story at least 
a possible one 


PROBLEM BEFORE. THE COURT 


Looking at the matter, therefore, from the pomt of view of 
each side, it seems to me that the problem which confronted the learned 
judge as arising out of the morning cremation was this: Was the positive 
evidence as to the mornitig proceedings and the identity of the corpse which was 
burnt on the 9th May sufficiently definite and reliable as to require a finding 
that ıt was none other than Ramendra Narayan Roy that was cremated 
on the 9th May, and so there never could have been an evening procession 
at all? ' 


CASĘ OF A SUBSTITUTED BODY' , 


In considering the question of the morning cremation it must be borne in 
mind that the matter of a substituted body was raised in the Defamation case 
stituted by Ashutosh Das Gupta ım the year 1921 One recalls that the 
prosecution in that case was to all intents and purposes conducted by the 
Bhowal Estate, and the defence was financed out of the momes raised by 
subscriptions for the present plaintiff In the Defamation case the defendants 
put forward the story that the body of Ramendra Narayan Roy was taken 
out for cremation at night, but was never burnt, as the cremation party were 
driven away by rain and storm, and Ramendra Narayan Roy was rescued by 
sannyasis The defence made the specific case that a man named Pem- 
guche Lepcha was missing from the Darjeehng hospital from the might 
of the 8th May, and that it was the body of this man which was burned as 
the bod} of Ramendra Narayan Roy on the 9th May The present plaintiff 
was, of course, not in form a party m the Defamation case, and so he 
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cannot be taken as responsible for what was done im that case, but actually 
in the metnorial submitted by the plaintiff to the Board of Revenue in 1926, 
he accepted the story about Pemguche as trne, and moreover, when 
J H Inandsay was bemg cross-examined at the time he was giving evidence 
on commission in the present case, the story was put to him as'sf it was 
a well-known fact Durng the appeal, however, Mr B C Chatterjee 
informed us that although he did not rely upon the story as furmshing an 
explanation of whose body ıt was that was burnt on the 9th May, and did 
not give any evidence in support of it, he had not entirely given it up 
Mr Chatterjee’s argument was that the burden of proving how and whence 
a substituted body had been obtained did not he npon his client One can 
only assume, of course, that Mr Chatterjee’s attitude indicated that the 
plaintiff was not, after all, im a position to show whose body it was that 
was burnt as bemg that of Ramendra Narayan Roy 


! 


DEFENCE STORY OF MORNING CREMATION 


There were a great many witnesses examined on the matter of the morning 
Procession Besides Bibhabat: Devi, Satyendranath Banerjee, Burendia 
Banerjee, Ashutosh Das Gupta, Anthony Morel and the khansama Bepin, 
there were some thirteen witnesses examined on commission and twenty-two in 
court at the trial The account given by Satyendra and Jagat Mohim, the 
nurse, was this Ramendra Narayan Roy died at midmght Bibhabati Devi 
remained all mght claspg the dead body and Jagat Mohim was clasping 
her, all in the room in which Ramendra died The doctors had departed, 
"melted away”, as Satyendranath Banerjee puts it in lis diary Satyendra 
Banerjee says that he sent a slip of paper to his frend, Rajendra Sett, who 
was staying m the Sanilarimm, telling him that the Kumar was dead, and 
Satyendranath Banerjee also sent a similar note to his cousin, Shyamadas 
Banerjee, who was in the Cutchery Building ‘Towards dawn, say, at about 
3 or 4PM, some people arrived, and later qute a number of people The 
body of the Kumar was brought down in the morning, placed on a khat in 
the compound by the front door of the house, and sfter flowers had been 
placed npon it, the khai was carried away in a procession to the burning 
ground Two Gurkha guards went ahead with reversed arms and pice and 
other small coms were Scattered as the procession proceeded. According to 
the defendants, the ronte taken was the Thorn Road ronte, and not the 
oo Road ronte, so that the procession went past the Hospital and 
own to the Cart Road past the Cutchery Building and the market, until it 
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The learned judge has set out m full in the 
OF the 13 witnesses examined on commission 
but of the witnesses examined ın 3 
Were inmates of “Step Aside’ 


judgment a list of the witnesses 
12 were present at the cremation, 
court, none except some of those who 
1 and two others, Satya Prosad Ghosh (Vol 14, 
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p 287) and Nanda Gopal Gargar: (Vol 14, p 353), went to the cremation 
ground Some only saw,the procession go by, and were called in order 
to establish the Thorn Road ronte—these were Pliva {Vol 12, 377), Lofts 
(Vol 12, p 401), Purna Banerjee (Vol 14, p 275), Panchanan Matra (Vol 14, 
$ 364) and Holland (Vol. 15, p 413) The rest of the witnesses. merely went 
to “Step Aside”, saw the body brought down from the first floor to the 
compound and placed on the khat, or saw the body only after ıt was on the 
khat, and saw the khat borne away Some of them speak to the Thorn 
Road route also All the witnesses who gave evidence on commission, except 
Gita Devi, came to “Step Aside” ın the morning or earlier, and took part in 
the proceedings from first to last The account given by them 1s to the 
effect that the body was upstairs lying im the room im which death had 
occurred (1e, the second from the porch end of the house) till about half 
past seven or eight o’clock It was then brought down and placed on a khat 
ın the compound, flowers were put upon 1t, and ıt was then covered with a 
shawl and more flowers placed on top The khat was then carried to the 
cremation ground There the usual mtes were performed, the body was 
bathed, anointed with ghee, dressed with a new cloth, a pinda (funeral cake) 
was offered, maniras were recited, and after the body was placed on the 
pyre, Birendra Banerjee performed mukhagm, and the pyre was set alight 
Birendra Banerjee then rolled on the ground with gnef, and Sanf Khan, in 
an excess of emotion, became violent and tmed to throw himself on the 
burning pyre but was prevented These last mentioned two details were 
admitted on the plaintiff's Side (see PW 603 and PW 823). The witnesses 
who gave this account had all come in the morning, and four of them eyen 
before dawn They were Benoy Mukherjee of Bally, Rajendra Sett (also of 
Bally), who came from the Sanitarium, and Shyamadas Banerjee (of Uttarpara)> 
and Anukul Chatterjee from the Cutchery 


PLAINTIFF'S WITNESSES 


On the plaintiff’s side there were four witnesses, all of whom say that 
they jomed the mormng procession at “Step Aside”, and went to the crema- 
tion ground, and stayed till the end These are Basanta Kumar Mukherjee, 
Swami Oankarananda, formerly Kshetranath Mukherjee, Ram Smg Subha 
and Nalin: Kanta Chakravarty. 


The learned judge rejected, and quite rightly m my opinion, the ey:dence- 
of this last witness, saying that he had been utterly discredited by a previous 
statement made by him before N K Roy durmg the course of the enquiry 
at Darjeeling m 1921 When Satyendranath Banerjee and S P Ghosh 
went to Darjeeling in May, 1921, statements were obtamed not onl, from 
Nalim Kanta Chakravarty, but also from Kshetra Nath Mukherjee ‘The 
learned judge regarded with considerable suspicion the methods used to 
get these statements, and remarks that less than 11 days after the plaintiff 
declared his identity, the 1dea had occurred to get this “uncovering of the body 
from the witnesses, and to pm them down” The learned judge did not 
think there was any material difference in the Statements made by Basanta 
Mukherjee and Kshetra Mukhejee ın Darjeeling as compared with their 
evidence in the case 


> ' 

Basanta Mukherjee’s evidence was to the effect that Jagat Mohim, 
whom he knew, came to lim on the morning of May 9, and informed 
hım that the Kumar of Bhowal was dead, and imvited bhim as a 
Brahmin to come to the funeral She asked hım to go to “Step Aside’, and 
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t there, artiving about 8 am He found the dead body wrapped in 
ee and lying on a khat m the yard He says that the whole of the 
body was so wrapped up that be could not see the face or any part of the body 
Twenty or twenty-five minutes after Basanta Kumar Mukherjee reached 
“Step Aside”, the procession started, and he went with it He says I 
went with 1t, but did not put my shoulders to the bier The body looked tall, 
not shorter than I, may be a bit taller In our country bodies are never 
left untouched, but this body in the yard nobody was keeping in touch, though 
there were people moving round it A young lady'was weeping upstairs 
I saw her, and was told she was the Ram Nobody else was weeping, but 
they were all sad” This witness says that the procession went by the 
Commercial Row route, and not Thorn Road 


Describing what happened at the cremation ground, Basanta Kumar 
Mukherjee said “At the sasan, ıt was the new sasan, the body was placed 
on a partly formed chita (funeral pyre) Such chitas are kept there ‘The 
body, wholly covered as before, was placed upon the chta, cloth and all 
Ordinanly the dead body of a Hindu ıs bathed ‘This corpse was not bathed 
ghee was not rubbed over it, nor was it made to put on a new cloth ‘The 
usual pindas offered before mukhagm, were not offered I have never seen 
any corpse burnt in this manner, in the manner this way For this corpse 
a boy looking seventeen or eighteen was asked io do mukhagn He began 
to cry Then I moved away a little, and did not see whether the mukhagm 
was w fact done I moved away twenty or twenty-five feet off, but was in 
the compound At the time the boy was asked to do mukhagm, wood 
was piled on the top of the body I saw the chita burning after I had moved 
away a little I did not wait till the end, but for 1 % or 2 hours: So long 
as I was there, I did not see Jagat Mohini or any woman” 


SWAMI OANKARANANDA 


This evidence was corroborated by that of Swam Oankaranand He also 
says he was summoned by Jagat Mohim on the morning at about 
6 o'clock or a little after. He went to “Step Aside”, and saw the dead body 
brought out wholly covered up, and placed on the khat in the yard He saw 
it taken to the sasan, and there burned wholly covered up withont any of the 
proper rites Ie makes the defimte statement “Not a single Hindu rite 


t with due formality and 
e witness stated that when 
that of a fair complexioned 


ceremomal Much was made of the fact that th 
the cloth moved, he could see that the body was 


RAM SING SUBHA 
A 


i 


Aside” named Shree Lal, but did not 
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asked by Satyendranath Banerjee to get a khat and other things for the 
funeral from the bazar, and he did so He went with the procession He too 
says that the corpse was never uncovered A great deal of criticism was 
directed against this witness mainly on account of his statements concermug 
a visit by him to ‘Step Aside” on the evening of the 8th, and because he 
demed having been a tadberkar for the plaintiff until he was confronted with 
ins own writings on the matter No doubt Ram Simg Subha was not a very 
satisfactory witness, and it seems that it was with some hesitation that the 
learned judge accepted lus testimony ‘There 1s no reason to suppose that the 
learned judge did not apply Ins mind conscientiously to the question of 
the credibility of this witness, and I find myself unable to hold that the 
view taken by the learned judge was so wrong that it ought to be set aside 
It was urged on behalf of the appellants that this witness was ,a deliberate 
perjurer I am unable to agree with that contention 


DEFENCE EVIIDENCE AGAIN 


As regards the evidence on the defendants’ side, as already stated, the 
witnesses who were examined on commussion, other than Gita Devi, all went 
to the cremation, and all of them, except one, namely, Kshetra Mohan 
Bhattacharjya (stc), went to “Step Aside’ The latter arrived too late to start 
with the procession, but he went after it, but only reached the cremation 
ground after the body had armved there Another of the commussion witnesses, 
Kanai Ram Mukherjee, did not actually go into the house, but accompanied 
the procession just as it was setting forth As the learned ‘judge pomts 
out, one part of the case before the tral was that certain persons came before 
dawn, including Rajendra Sett and Bejoy Mukkerjee from the Sanitarium 
after they had received Satyendranath Baneryee’s note, and Anukul Chatterjee 
and Shyamadas Banerjee And as to those who came in the morning, stress 
was laid on what was done at the cremation ground, rather than on the seemg 
of the body at “Step Aside” before the procession started out 


KASISWARI DEVI’S PRESENCE AT “STEP ASIDE” 


One of the most important incidents ın the mortung’s events from the 
point of view of the defendants, and upon which much emphasis was placed, 
was that Kasiswari Devi, the wife of M N Banerjee, 1s said to have come 
to "Step Aside” with her son, Balen, and Kasiswar1 Den took charge of 
Bibhabat: Devi with a view to comforting her m her grief, while Balen was 
arranging the funeral Another son, R N Banerjee, gave evidence that he 
too was there, assıstıng in the arrangements, but the curious thing is that 
he was not mentioned by any one except inferentially by Dr Pran Krishna 
Acharyya Nor was R N Banerjee or his mother, Kasiswan Devi, men- 
tioned by Satyendranath Banerjee sm his diary His presence was testified 
to by lus sister-in-law, Gita Devi, who said, she saw lum im the procession, 
as it was passing “Balen Villa”, which she could not have done unless the 
Procession went by the Thorn Road route It was for this reason that the 
route of the mormng procession was disputed It was said on behalf of the 
plamtiff, and evidence was called to that effect, that R N Banerjee was 
awa}, attending another function on the day im question, and it seems highls 
Probable that the learned judge was mght im coming to the conclusion that 
he did not believe that R N Banerjee was there at all, that ıs to bay, 
taking part ın the morning procession R N Banerjee gave Ins evidence 
m March, 1933 at Mirzapur, where he happened to be at the time, and the 
Circumstances and the manner in wich it was given lead one to think 
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that he was not telling the truth The evidence itself 1s, to my mind, entirely 
unconvincing, and I agree with the views of the learned judge with regard 
to if 

The evidence of Jagat Mohim Devi is equally unconvincing, and I think 
the learned judge was right in the view which he took as regards the 
alleged presence of Kasiswari Devi at “Step Aside” ‘ 


EVIDENCE OF DR PRAN KRISHNA ACHARYVA 


The plamtiff has placed great reliance on the evidence of Dr Pran Krishna 
Acharyya He was a well known physician from Calcutta who was staying in 
a house called “Mali Villa” situated just below “Step Aside”’, and in the morn- 
ing of May 9 he was called to “Step Aside” by a nurse Apparently, at the trial 
yt was suggested that the nurse in question was Jagat Mohini, and in the 
early stages of the argument before us, Mr B C Chatterjee clearly gave 
us to understand that this was his case on this pomt Subsequently, however, 
he withdrew from that position, and stated that ıt must have been the other 
nurse We do not know what was said Dr Pran Knshna Acharyya’s own 
recollection is by no means clear, and in the letter avhich he sent to JH 
Iandsay on the 24th August, 1921, he stated that he had forgotten all about 
the meident, but he did say that although he was the first medical man who 
arrived immediately after death, the relatives did not want to know from hım 
if the hfe was extmct “I remember this, as it appeared to be a httle 
strange” The letter was put m by the defendants When Dr Pran Krishna 
Acharyya gave evidence on commission, he stated that the sun had risen and 
he was having tea, when a nurse whom he did not know called at his house 
and said that the Kumar was dymg or dead He does not remember which 
The nurse asked him to come, and he went to “Step Aside” at about 6 AM 
When he got there, he saw a body wholly covered He could not say whose body 
it was He moved to examine the heart, with a yew to ascertaining uf life was 
extinct, but as he approached the body, some of those present said “It 1s the 


corpse of a Hindu, do not touch him” It was his impression that the body 
was lying on a khat 


The whole point. is, why was he called to see the body, and then sent 
away without bemg allowed to do any thing? The suggestion put 
forward on behalf of the plaintiff was that the doctor was fetched at the 
mstigation of Satyendranath Banerjee, m the hope that the doctor would 
certify the death without seeing the body, and so give support to the design 
of passing off a strange corpse as bemg that of the Kumar of Bhowal The 
learned judge pomts ont that as the doctor was a Brahmo, he wonld be 
useless for cremation purposes No doctor would offictously wish to see a 
dead body According to his own evidence, Dr Acharyya saw the body wholly 
covered up If, as he thinks, the body was already on a khat, ıt was not up- 
Stairs, but as the Jearned judge says, the doctor’s memory as to the khat 38 
not very exact, and so it would not be possible to say on that ground alone 
that the body was downstairs, as the plaintiff contended, and not upstairs on 
the floor, as the defendants say ‘The defendants by the evidence of the 
imates of “Step Aside”, Supported by that of some of the witnesses who 
came in the morning, made the case that the body was not bronght down 
from upstairs until 7 or 8 o'clock in the mormmg’ According to the 
defendants, Brbhabat: Devi was clinging to her husband's body till ıt was 
almost forcibly taken from her and brought down Vet she did not see 


Dr Pran Krishna Acharysa, and nobod tecollects th sit of the doctur 
which undoubtedly took place y 1S VIS e 
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DEAD BODY LYING DOWNSTAIRS 


The learned judge draws the conclusion that the whole story about the 
body being upstairs till 8 ant, and Bibhabati Devi clutchmg ıt until it was 
taken away, 1s entirely false In this connection, the learned judge refers to 
the evidence of Mahendra Banerjee,—one of the witnesses who gave evidence 
on commussion,—who said that the body was brought ont from a room adjoin- 
ing the verandah of the house Mahendra Banerjee himself was on the 
verandah Bıjoy Mukherjee says that he was seated im an outer room and the 
body passed throngh this room The learned judge reached the conclusion 
that the body was m a room downstairs The smportance of this is that the 
plaintiff contended that the body which was carried out on the morning of 
May 9 was never in any room on the upper floor of “Step Aside” at all, but 
was im one of the lower rooms of the house, a fact which indicated that it 
was not the body of the Kumar, as the defendants say, but was some other 
body which had been secretly brought mto the house m the course of the 
might Thus, the finding of the learned judge as to the location of the body 
when the sasan bandhus arrived ın, the morning means that he accepted the 
plaintiff’s version of the matter On a review of all the relevant evidence, I 
see no reason for disagreeing with the finding of the learned judge 


STORY OF RESCUE 


We now come to the story of the Rescue ‘The learned judge pomts out 
that the fact that the body, whch was taken to the cremation ground im the 
evening, and left unattended during the ram, and disappeared whilst the 
cremation party were away sheltermg from the storm, ıs of itself no proof 
that the body was alive, and the learned judge took the view that the real 
proof is that the plaintiff is the same man, looking to his body, sts features 
and marks, and to the evidence of persons who say that he ıs the same man 
The learned judge makes it clear that that evidence need not be accepted on 
the ground of the credibility of the witnesses alone, though he would have 
been prepared to do so He accordingly discussed the evidence given for 
the purpose of showing that the body was alive, and that the Kumar was 
rescued by a party of sannyasis who took him away with them, and with whom 
he remained for a period of nearly 12 years until he came to Dacca 


The learned judge regarded the evidence of rescue with a certam amount 
of scepticism, for, he said, nobody will accept this evidence, or accept it as 
proof of identity, if identity were not otherwise proved, and he adds—granted 
the identity, there would be no reason to reject ıt 


I have already pomted out that ıt was never argued by any one m the 
course of the trial that Ramendra Narayan Roy might be still ahve, and yer 
the plamtiff 1s not he, and so m my opimon, the learned judge showed great 
Scrupulousness in examining the positive evidence with regard to the rescue 
and subsequent history of Ramendra Narayan Roy as between the time when 
the body disappeared from the sasan in Darjeeling and the appearance of 
the plamtff m Dacca 


IDENTITY GRANTED—A CLEAR AND CONSISTENT SIORY 
The defendants-appellants asked the court to reject the whole story of 


the evenmg cremation party on the gronnd of the mherent improbabilits, and 
52 
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indeed absurdity, of the rescue story, but the learned judge took the view, and 
I think quite justifiably, that assuming identity to have been proved (and this 
of course means “proved” in the sense ım which the expression 1s used in the 
Evidence Act), the story of the rescue given in evidence 1s clear and 
consistent and was unshaken im cross-examimation The plaintiff’s own account 
was that after he became unconscious at “Step Aside”, he eventually, on 
returning to consciousness, found himself in a hut in the company of four 
sannyasis, who took care of him and nursed lim until he left Darjeeling 
with them He gives the names of these sannyasis as Dharam Das, who was 
the guru of the party, Pritam Das, Loke Das and Darsan Das,—all of them 
Nagas The story of the rescue was narrated by Darsan Das, who gave 
evidence in the case, and it rests practically on Ins testimony alone, though 
he was corroborated in some particulars by three othei witnesses 


DARSAN DAS’S ACCOUNT 


The defendants appellants sought to discredit Darsan Das by reason of the 
fact that the witness had been well known for a considerable time ın the Dacca 
district as a sadhu named Gopal Das, and they emphasised the fact that 
although he must have been fully aware of the plaintiff’s declaration of 
identity, and of all the excitement and controversy that declaiation had caused 
in the neighbourhood, he did not come forward and reveal himself as a person, 
having knowledge of the plaintiff and the story of the adventures of Ramendra 
Narayan Roy and the rescue, until a very short time before he gave evidence 
at the trial The explanation given by him for his silence was to the effect 
that Dharam Das, the guru, had forbidden, or at any rate, advised, him not 
to make known his connection with the matter Upon the assumption that the 
plaintiff’s account of how he came to return to Dacca 1s substantially accurate, 
I do not see anything impossible or even improbable in this attitude 


“READS LIKE A FAIRY-TALE” 


It 1s not necessary to recapitulate in detail the story told by Darsan Das in 
the witness box The learned judge was fully alive to the unusual character 
of the story On the face of it, ıt was no doubt fantastic to a degree, and 
it seems that despite its clarity and consistency, the learned judge would never 
have accepted it, had ıt stood entirely by itself The learned judge’s comment 
was His account reads like a fairy tale, and if the plamtiff needed it to 
establish his identity, he would fail, for, ıt can no more be “found” upon this 
testimony than it can be “found” upon his testimony that he 1s the Kumar 
The learned judge even went so far as to say “It may be that this witness 
has been taken to the spot and has been tutored by somebody”, but he added 
“Even then I would expect such a witness would break down He did not 
He stood cool and collected in the box, and gave is account with the aif 
of a man speaking from memory, and the memory of an illiterate man for 
detail” The manner in which the witness gave his evidence obviously made 
a very favourable impression on the mind of the learned judge 


A STRIKING FEATURE ABOUT THE STORY 


What strikes me about the story, as indeed about much of the plaintiff's 
case, particularly as regards the events in Darjeeling, 1s that, viewed in the 
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light of ordinary human experience, the whole thing 1s so improbable and so 
contrary to the normal events of life that ıt could scarcely have been invented, 
or that, bemg invented, ıt would not have been possible, even in a country 
where much false evidence 1s comparatively easily obtainable, to procure and 
teach a witness willing and able to put forward such a fantastic story ın a 
witness box, and having done so, to withstand a vigorous examination so 
successfully as to win the approbation of a learned and experienced judge 
In my opinion, the fact that the bearmmg and demeanour of Darsan Das 
created so fayonrable an impression in the court below renders it extremely 
difficult for this court to take a view of his evidence contrary to that of the 
learned judge No doubt, there 1s much ım the circumstances of the rescue,— 
as, for instance, the question of why the sannyasis did not make their presence 
known and restore the “dead” man to his friends when they returned to 
the cremation ground, and why did they retain control of the man they had 
rescued from an untimely death Some explanation of all this was, however, 
given by Darsan Das, and having regard to the known peculiarities of 
sannyasis and their kind, 1t may perhaps be not altogether incredible 


In any event, given the premature ‘“death’,—the ram and the 
scattering of the cremation party,—there is nothing so absolutely ım- 
possible in the rescue story as to make it incumbent on the court 
to' hold that it could not have happened The medical evidence given 
on behalf of the plaintiff shows that extraordinary as the whole thmg was, 
including the loss of memory, 1t was not outside the bounds of possibility, and 
indeed so far as the loss of memory part of the story goes, the learned counsel 
for the defendants quite frankly admitted that ıt was not necessary to discuss 
or consider the matter as coming within the purview of morbid psychology, 
split personality or dual personality or anything of the kınd, the sole question 
being whether 1n fact events happened as the plaintiff says 


The learned judge expressed the opimion that the account of the rescue 
given by Darsan Das got “richer and richer ın detail ın cross-examunation”’, 
breaking down nowhere, not even on points of topography in so difficult a 
part of Darjeeling, changed out of recognition since 1912 when the new Sudhir 
Kumari Road was opened, all trace of the old sasan gone One has only to 
view the locus in quo, as we did for ourselves, to appreciate the force of this 
comment The three witnesses who supported a part of the story told by 
Darsan Das were Girja Bhusan Roy, Srish Chandra Gupta and Bejoy Krishna 
Gupta 


CORROBORATION OF DARSAN DAS 


Gija Bhusan Roy stated that his maternal uncle, a retired government 
official at Darjeelmg, kept ın a street known as Judge Bazar a kabiraj: shop, 
and that for the purpose of making drugs, he had a small factory situated 
on a path leading down to Sidrabong at a pomt to the west of the old 
cremation ground Srsh Chandra Gupta was ın charge of this factory, and 
lived ın one of the rooms of the hut which constituted the factory In another 
of the rooms Girja Bhusan Roy kept some kind of loom for making “puttoos” 
{a rough sort of Kashmir tweed) and blankets Close to the main hut was 
another hut, something m the way of an out-house or godown Guriyja Bhusan 
Roy was living at Darjeeling from 1906 down to 1918 According to his account, 
on receiving certam information, he went down to the factory one 
day and found four sannyasis in the godonn There was another man there 
lying sick, and who, the sannyasis said, was one of them, and whose illness the 
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sannyasıs mentioned as the reason for their having gone into the godown. 
Girya did not take any particular notice of the sick man who was lying on 
the khatta and seemed to be unconscious At the request of the sannyasis 
Girya gave them a blanket, and told them they might remaim as long as they 
wished ‘The story told by Gutija Bhusan Roy was corroborated by Srish 
Chandra Gupta and Bejoy Krishna Gupta, a relation of Gir1ja’s, who happened 
to be staying with him at the time Gurya imdicated the position of his 
factory as bemg situated between the garden of a samb (Morgenstern) and 
certain terraced fields under cultivation to the west, the factory being on the 
road to Sidrabong. 


The evidence of these three witnesses was severely commented upon by 
the learned counsel for the defendants, owing largely to the way in which 
they were procured to give evidence for the plamtiff, but also by reason of 
the inaccuracy of the description given as to the exact location of the factory. 


LOCATION OF BLANKET FACTORY i 


Srısh Chandra Gupta said “Our karkhana was to the south of Kagyhora. 
It 1s fifteen or twenty minutes’ walk from Kagyhora One goes downhill and 
after crossing the jhora uphill It 1s difficult to express the distance m 
tiles It takes fifteen or twenty minutes to go from Kagyhora to the karkhana 
There 1s a rasta—kutcha road I can’t say if ıt 18 a mumpal road It 15 
called Sidrabong Road The karkhana 1s on the Sidrabong Road The 
four roomed ghar was known as kaikhana Mumicipal tax had to be paid for 
it” The comment which was made on this statement was to the effect that 
if municipal taxes had been paid ım respect of the building, one would have 
expected st to appear on the municipal map and to be mentioned in the 
municipal records, whereas the contemporary municipal map does not show 
any such building and no municipal records were produced Girja Bhusan 
Roy gave a description of the two alternative ways taken by hım when gomg 
down to his factory, but as we saw for ourselves, the routes described by this 
Witness are not such as any one would be likely to take on going from Judge 
Bazar to the spot at which, according to the evidence of these witnesses, the 
factory was situated Even Mr B C Chatterjee for the plaintiff respondent 
was constrained to admit that the witnesses must have been in error as 
regards the situation of the factory and/or the route taken to get to it The 
learned judge discusses the matter at some length, including the evidence 
given by the defendants, and he was driven to the conclusion that the point 1s 
“extremely obscure”, but even so, he did not think that the topographical 
obscurity, 1f one may so term it, was sufficient to destroy the value of the 
corroborative effect of the evidence of the three blanket factory witnesses 


It seems to me, therefore, that the learned Judge, upon a careful considera- 
tion of all the evidence relating to the rescue, was fully satisfied that there 
was nothing so inherently mcredible about it as would, to say the least of 1t, 
destroy or even militate agamst the evidence of identity, which he had already 
found to be satisfactory and sufficient to show that the plaintiff and Ramendra 


Narayan Roy were one and the same man 
GENERAL CRITICISMS OF JUDGMENT CONSIDERED 


Returning now to the general eriticisms made by the learned counsel for 
the defendants, as described and set forth in the earlier part of this judgment, 
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Ido not think it necessary for me to deal with them m any great detail, 
as this part of the case will be fully discussed in the judgment of Mr Justice 
Biswas I have had the advantage of reading and considering his views on 
this topic, and I am able to say that I am im entire agreement with them 
I will, however, say that ıt seems quite clear that what Mr Chaudhury did 
was to endeavour to focus our attention upon a number of passages in the 
judgment of the learned tral judge, which, taken out of their setting and 
put before the court as isolated propositions, appeared to afford some support 
to the learned counsel’s contentions, and I am clearly of opimion that this was 
to do but scant justice to the judgment read as a whole, and that on a proper 
ot fair consideration of the judgment taken as a whole, it 1s impossible to 
hold that the learned judge did not properly and fully examine all the evidence 
put before him, and then come to an independent finding on all the matenal 
points in the Darjeeling chapter In my opimion, it 1s not true to say that the 
learned judge did not arrive at a straight conclusion of fact on the evidence 
touching each particular point I have no doubt whatever that the learned 
judge brought his mind to bear upon all the facts and arguments placed before 
him, and that he came to a definite conclusion that he could not accept the 
defendants’ case regarding death and cremation by which it was sought to 
annihilate the plamtiff’s claim to identity 


CONCLUSIONS ON DARJEELING CHAPTER 


The result 1s that I think that we ought not to hold that the five questions 
put forward by Mr Chandhur: for our consideration, as stated im an early 
part of this judgment, were not fully and properly dealt with by the learned 
judge, and so the answers to these questions must be taken to be. 


1 The second Kumar did not really die, but was merely ın a comatose 
condition when his body was carned to the cremation ground 


2 The apparent death occurred m the early evehing, as the plaintiff 
said 


3 The second Kumar’s body was taken to the cremation ground on 
the might of the 8th May, but ıt was not cremated 


4 Having regard to the fact that the cremation of a body on the 
9th May, 1909, was admitted, that body was not the body of the 
second Kumar and must have been a substituted body 


5 The plaimtiff’s case as to his rescue by sannyasis and his life with 
them 1s snbstantially true 


These answers as I have indicated represent the definite findings of the 
learned judge, and as ın my opinion, the learned jndge ın no way misdirected 
himself or failed to give adequate and proper and mdependent consideration 
to the evidence, 1t would not be right for this court to interfere, whatever might 
have been our own view of the case, had we been trying it at first instance 
It may perhaps be that tıme was on the side of the plamtiff, and that bad 
the issues m controversy between the parties been adjudicated upon at an 
early stage, the result might have been different, but as to that, we cannot 
speculate We can only adjudicate upon the matter upon the basis of the 
evidence on record 
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PERIOD MAY, 1909 TO DECEMBER, 1920 


I proceed now to deal fully, with some of the salient features of the other 
part of the case 


Durmg the hearmg of the appeal, I formed the ampression that 1f the 
defendants-appellants could not succeed in satisfying the court that Ramendra 
Narayan Roy actually died and was cremated in Darjeeling, they would have 
great difficulty im displacing the evidence on record touching the question 
of identity, and that once the difficulty arsıng from the existence of the 
morning cremation had been surmounted, the path of the plaintiff would be 
comparatively easy, having regard to the overwhelming evidence he had been 
able to put before the court below on the matter of physical identity and 
the recognition by the relations and others 


The learned judge, when discussmg the period May, 1909 to 
December, 1920, and the plaintiff's account of his hfe during that 
time, made the remark that “All this sounds absurd’, but added the 
comment, “but not more so than some of the cases observed, studied and 
recorded in authoritative books by scientists’ Fortunately, by reason of the 
admission made by the learned counsel for the defendants-appellants that 
there was nothing impossible in the plaintiff's story, and ıt was merely a 
question of whether in fact things happened in the way the plaintiff described, 
it was not necessary for us to consider any abstruse questions of psychology, 
morbıd or otherwise, and the evidence of the medical witnesses on this 
point became to a large degree irrelevant or at any rate unhelpful The com- 
bined effect of the evidence of the experts seems to have been such as to 
justify the learned judge’s observation that ‘In short there 1s no law by 
which you can exclude the plaintiff's account, as you can exclude hus flying 
in the air by gravitation” As the learned judge mentions, Mr Chaudhuri 
reasonably asked why ıt should be supposed that in the plaintiff’s case unusual 
features occurred, and the learned judge gave the answer which was an 
eminently reasonable one that from Darjeeling to this point (i ¢, the plamntiff’s 
appearance in Dacca) the enquiry 1s not to establish identity, but to see 1f any- 
thing excludes it, the identity being established by other facts If that ıs 
proved, there 1s nothing from Darjeeling to the plaintrff’s arrn al 1m Dacca that 
could shake the conclusion, and given the identity, there will be no reason to 


reject ıt on the ground that it involves a breach of a law of nature It involves 
no such breach 


(1) LIFE OF THE PLAINTIFF 


The period between May, 1909 and December, 1920, has to be considered 


m two parts,—namely, the life of the plaintiff on the one hand, and the 
events of Jaidebpur on the other 


The account which the plamtiff gives of his hfe durmg this penod 
rests on his own testimony and that of the sannyası Darsan Das alias Gopal 
Das The plaintiff says that he regained his consciousness in a hut m 
the midst of jungle and hills and found himself among the four sannyasis 
he named He says, dunng that period he had no talk with the 
sannyasis “I do not remember what happened after that I went with 
the sannyasis We went on foot and also by ral The next thing I remember 
1s that I was at Benares at Asighat The four sannyasis were with me still 
At Asighat we stayed ın a sannyasi’s ashram We met others, up-contry and 


æ 
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Bengalee sadhus I met two Bengalee sadhus I spoke tothem I spoke to them 
in Bengali I spoke to the upcountry sadhus in Hind: I was speaking to the 
four sannyasis I mentioned in Hindi, and they spoke to me in Hindi too At 
this tıme I had lost all memory of who I was’? ‘The rest of the period was 
spent in wandering from place to place, from one shrine to another, in the 
company of the sannyasis In the course of his wanderngs the plamtiff 
arrived at Amarnath in Kashmir ‘This was some four years after he was at 
Asighat At Amarnath the plamtiff took mantia, and he became the chela of 
the guru Dharam Das, and the name of the guru was tattooed on the plaintiff’s 
arm by a tattoo man in Srinagar Bazar From Srinagar the plamtiff passed 
from place to place,—another long series of wanderimgs until he came to 
Nepal From Nepal they went to ‘Tibet, and then back agam to Nepal, and 
whilst at a place called Braha Chhatra in Nepal, the plasmtiff’s memory came 
back to him to the extent that he could recall that his home was at Dacca, 
and he was allowed or directed by the guru to start off alone for Dacca, upon 
the understanding that ıf, after subjecting humself to the test, he could over- 
come maya, he would return and meet his guru at a place called Hardwar, 
and then become a full-fledged sannyasi 


CRITICISMS OF PLANTIFF’S STORY 


The plaimtiff’s story 1s no doubt full of inconsistencies and even contra- 
dictions, but ın broad outline 1t holds together, and upon the assumption that 
whilst ın Darjeeling he had received a severe shock to his mental system, ıt 
1s not so wildly improbable as to be impossible One of the strongest argu- 
ments agamst the plaintiff arises from the fact that in the early stages of 
his career after his return to Dacca and Jaidebpur, he never gave out any 
clear story as to why he had stayed away from his home and hus relations 
for such a lengthy period, and ıt ıs no doubt greatly against him that the story 
he eventually told ın the memorial he presented to the Board of Revenue in 
1926 makes quite a different picture from that he eventually put forward in 
the witness box At the same time, however, 1t does not seem to me 
altogether surprising that 1f the plaintiff had in fact undergone the kind of 
experience necessarily attendant upon a hfe amongst sannyasis, he would be 
very confused ın his mind as to what really had happened to him ‘The fact 
that the plaintiff at different periods gave varymg accounts of his hfe durmg 
what one may call the “dead” period, does not in my opinion necessarily mean 
that the maim framework of the story 1s altogether untrue 


PHANI’S DIARY OR “LESSON-BOOK”—A FALSE “MEASURING-STICK” 


No doubt the evidence given by the plaintiff ın the witness box was in many 
Ways unsatisfactory and unconvincing, but I am definitely of opimion that the 
learned judge’s adverse comments on the nature of the cross-examination were 
fully justified, and a great deal of the sting of the cross-examiation such as it 
was disappears, when one brings to mind that deplorable document which 
was referred to in the case as “Phamt’s diary’, or "Lesson Book”, as the 
judge terms ıt A more bare-faced and disgraceful extubition of an attempt 
to coach a witness can rarely have been seen in any court of Jan It seems 
obvious that what was aimed at was to qualify Phan: Banerjee to serve as a 
sort of gauge or measuring-stick by transformmg him mentally at any rate 
into the image of Ramendra Narayan Roy, so that he could ın effect say “What 
I know, Ramendra himself knew”, and then to contrast with this paragon of 
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knowledge the admittedly ignorant and illiterate plaintiff One has only to 
compare the entries in Phani’s book with some of the questions put ih 
cross-examination of the plaintif to understand how the design was intended 
to operate It is small wonder, therefore, that the learned judge regarded Pham 
Banerjee as a witness whose credibility was worth nothing at all 


NO SPURIOUS KNOWLEDGE OR ANTECEDENT CRAMMING 


The learned counsel for the defendants-appeliants, faced with an awkward 
question from the court, frequently harked back to certain stupid and mdiculous 
answers given by the plaintrff on the subject of racing and shooting, and 10 par- 
ticular, his answers about the Viceroy’s Cup and the form of the bullets used in 
the shoot with Lord Kitchener, but I am disposed to take the view that Mr B 
C Chatterjee’s submission was correct,—namely, that if the plaintiff was an 
impostor, who had been prepared and rehearsed in order fraudulently to play 
the part of Ramendra Narayan Roy, the persons responsible for his instruction 
and training would have been careful to see to ıt that he was well primed 
and stocked with knowledge on those topics in regard to which there was 
likely to be a searching cross-examimation,—such as racing and shooting, 
seeing that Ramendra Narayan Roy was particularly Interested in those 
particular pursuits There 1s much to be smd, in my opinion, for 
Mr Chatterjee’s argument that the very ignorance atid crass stupidity dıs- 
played by the plaintiff at the trial gave indication that the plaintiff went mto 
the box, destitute of any spurious knowledge or information derived froni 
antecedent cramming To my mind, there is no donbt that the image of 
Ramendra Narayan Roy created or sought to be resurrected by the defendants’ 
witnesses, and as indicated in Mr Chandhun’s much discussed question to 
S Ghosal (Vol 4, p 3), was altogether exaggerated and embellished Upon 
a careful consideration of the evidence, I am quite clear in my own mind 
that the plaintiff in the box displayed no greater :gnorance and presented no 
more ridiculous figure than one would expect Ramendra Narayan Roy to have 
done after years of wandering in the wilderness, 1f one may so put st, shut off 
from all ordmary contacts and social intercourse and amenities 


(2) EVENTS AT JAIDEBPUR 


Looking now at the period of May, 1909 to December, 1920, from the 
otier Point of view, 1t seems clear that in Jaidebpur the death of Ramendra 
Narayan Roy was an accepted fact His sradh Was duly performed The 


astha was sent to the Gan es Bibhabati D 
widow would There was A evı behaved exactly as a Hindu 


it was alleged, led to the pois 
her husband 


RUMOURS 


f The learned judge has found that there was a rumour that Ramendra 
Narayan Roy was living, and that this rumour did not begin in the year 1917, 
as the defendants say, but was current from 1909 As the judge says “hundreds 
of witnesses heard it, but whatever st was, it led to no action being taken until 
Satyabhama Devs wrote her fetter to the Maharayadiuray of Burdwan in 
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September, 1917 According to Jyotsirmoyee Devi, this letter was the outcome of 
the visit to Jaidebpur of a moum sannyasi who had come there a short time 
before this letter was sent, and had written down something which raised a 
hope that Ramendra Narayan Roy was alive, and although this incident had 
not started the rumour, it had given it added strength ‘The suggestion was that 
the rumour had really started with the appearance of a certam sannyasi in 
the Madhab Barı at Jaidebpur, who had made a statement indicating that 
Ramendra Narayan Roy was not dead The learned judge seemed to think 
that the whole episode of the moum sannyasi in 1917 could not have occurred, 
unless there had been in existence some sort of rumour previously ‘The 
learned judge came to the defimte finding that there was ın Bhowal a wide- 
spread rumour that the second Kumar was living, and that the question of 
his cremation did not arise only after the appearance of the plaintiff What- 
‘ever the rumour was and however it originally arose, ıt seems clear that ıt 
died down after the correspondence between Satyabhama Devi and the 
Maharaja of Burdwan As the learned judge says, nobody believed ın the 
rumour ‘There was no conduct that ıt produced, and when Jyotirmoyee Devi 
said that she believed ıt, she was confusing belief with hope “such as one has 
of the next world, or such as one has of a dear one Jost in a shipwreck” 
Jyotirmoyee did make casnal enquiries, and Kripamoyee Devi enquired of 
sannyasis, but there was no real belief ‘The importance of all this 1s the 
bearing ıt may have had on the mind of Jyotirmoyee Devi when the plaintiff 
appeared ın Dacca 


DEFENCE THEORY OF “UTTER DISSIMILARITY” 


The defendants appellants made the definite case at the trial that the 
“plaintiff was totally dissimilar from Ramendra Narayan Roy and that there 
was no kind of resemblance whatever ‘This attitude was somewhat modified 
in the argument before us, at any rate, to the extent that ıt was conceded that 
there was some general similanty as regards the colour of the hair and the 
light complexion The defendants made the defimte case that the putting 
forward of the plamtiff as beng Ramendra Narayan Roy was ın pursuance of 
a conspiracy on the part of Jyotirmoyee Devi and other persons associated 
with her The learned judge plainly stated the question he had to consider 
on the issue of identity when he sad "The point 1s whether the sister 
(Jyotirmoyee) or her children or the children of the other sister (Indumoyee) 
did, in fact, recogmise the plamtiff that day (4th May, 1921), although he 
said he was the Kumar, or whether he a Punjabee was induced to say that, 
with knowledge that he was a different man, with the mad hope that he, 
looking different, as the defendants would have it, or lookimg similar, if I 
make a case for them to reduce the absurdity, will pass as the second Kumar, 
or whether wish was so much father to the thought that the lady without 
recognition hugged the dea and deceived herself The defendants’ theor,— 
total dissimilarity—leaves nothing except the theory of a conspiracy—suddenls 
conceived, or conceived ın the course of three days, while the man was sitting 
m the yard, a sannyas: bearded, and ash-besmeared, and with In» flowing 
jata—to adopt him, a mad conspiracy to pass hım off as the Kumar, a simgularly 
looking individual so difficult to personate, although the plaintiff did not know 
Bengal, and not a detail of so difficult a roll” ‘That I consider impossible”, 
Says the learned judge It seems to me that ın that sentence the learned 
judge crystallised the whole difficult; which confronted the defendants on 
the question of identity 
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DEFINITE CASE OF A SUDDEN CONSPIRACY, 


In the argument before us the learned counsel for the defendants certamly 
made the clear and definite case that the clam of the plaintiff to be Ramendra 
Narayan Roy was the outcome of a conspiracy, a conspiracy which, as far as 
one can see,—there 1s not a scintilla of evidence to mdicate anything else,— 
must have been conceived and put mto execution within the space of a few 
days at the uttermost, and when I pomted this ont to Mr Chaudhuri and 
suggested that the time factor was wholly agaist him, he was obviously 
embarrassed and indeed non-plussed, and quite unable to advance any theory, 
let alone facts, which would overcome this enormous obstacle 


“INCOMPREHENSIBLE” AND “IMPROBABLE” 


It has been poimted out in the early part of this judgment that in this 
case the plaintiff did not in the first instance come forward of his own motion 
to claim the personality and property of Ramendra Narayan Roy, and it was 
only after much pressing that he declared that he was Ramendra Narayan 
Roy According to the defendants’ case, a stranger sannyasi who happened 
to be on the Buckland Bund at Dacca had been taken from one place to 
another as a man of medicime,—to Kasimpur, to the house of Sarbalim, to 
Jaidebpur, not suspected by anybody as being Ramendra Narayan Roy, then 
staying in Jyotirmoyee’s house, until on the 4th May this santyasi, a Punjabee, 
according to the defendants, talking an unintelligible pators, not looking in 
the least hke, Ramendra Narayan Roy, suddenly declared or was made to 
declare that he was Ramendra Narayan Roy, withont having any knowledge 
or the shghtest idea what manner of man Ramendra Narayan Roy was or 
was supposed to be, or what were his physical characteristics or his stature, 
whether he was young or old, single or married, and in fact without knowing 
anything whatever about the man he was intending to impersonate It 
certamly seems incredible that any man, however much he might desire to 


Step mto the shoes of another, would undertake, or allow himself to be 
persuaded into undertaking, such a gigantic task 


Upon the supposition that the whole thing was contrived and opesated by 
Jyotirmoyee Devi,—as the defendants would have the court believe,—the matter 
becomes still more imcomprehensible and improbable Jyotirmoyee Dev) was an 
orthodox pardanashin Hindu widow, and I think the learned judge was right in 
ening that “No small emotion would cause her to expose herself to public gaze” 
et n a the plaintiff fainted in her compound, she unhesitatingly went out to 
um The plaintiff was admitted to the intimacy of the family circle immediately, 
ine I think one 1s bound to take the view that Jyotirmoyee Devi must honestly 
oe beheved that the plaintiff was her brother, and that of course demolishes 

the defendants’ theory of a conspiracy The learned counsel for the plaimtifi- 
respondent contended that honest recognition by Jyotirmoyee Devi would, of 
itself, be sufficient to carry the plaintiff to a successful issue of bis case 
Honest recognition, however, though it to a large extent disposes of the 
defendants’ theory of utter lack of similarity as between the plamtiff and 
Ramendra Narayan Rov, 1s not conclusive, and the learned judge was, therefore, 
right in saying that a single point of difference, like death itself or a different 
nund or proof that the plaintiff was not a Bengalee, would displace him entirely 
Tins brings one to a consideration of the issue of “identity” 
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PART II 
IDENTITY CHAPTER 


One of the first matters under this head discussed by the learned judge 
was the question of the photographs put ın evidence, considered ın the 
light of the evidence of the expert witnesses, two artists and two photo- 
graphers, one of each on either side, namely, J P Gangul and Winterton 
for the plaintiff and Percy Brown and Musslewlute for the defendants 


PHOTOGRAPHS 


We have considered all the arguments which were put forward on behalf of 
the appellants and respondent, respectively, and we minutely examined the 
photographs for onrselves, and the conclusion we came to was that having 
regard to the difference m the age of the individuals m the photographs, 
and alterations or distortions caused by touching up or variation in hghting, 
angle of vision and so on, ıt was quite impossible to form any defimte opimon 
as to whether the photographs were all of one and the same man or not, and 
1t 18 not possible to hold, as the learned counsel for the plaintiff mvited us 
to do, that m the photographs there appear the same type and shape of ears 
throughout In other words, the photographs are of little or no value one 
way or the other In my opimion, ıt can, however, be stated with confidence 
that there ıs nothimg ın the photographs which mdicates that the plaintiff 
cannot be Ramendra Narayan Roy 


RIGHT VIEW TAKEN BY TRIAL JUDGE 


I think the learned judge made a sapient observation when, commenting on 
the photographs, he said, those who knew the Kumar would recognise him in a 
senes of photographs taken at different periods of hfe during their acquaintance, 
whereas a stranger would not, and this leads to the proposition that the best 
proof of identity 1s recogmition, and the next best thing 1s inference of identity 
from external evidence without actual recognition,—as, for example, when a 
dead man ıs identified from a rng found on the finger or article found in his 
pockets The learned judge pointed ont that those persons who knew Ramendra 
Narayan Roy might see in the photographs the same man, because mtnnsic m 
them all are certain pomts which create for such persons, and not for strangers, 
a sense of familiarity If one sees a particular individual not once only, but on 
several occasions, one retains a generalised recollection of the image, and so may 
be able to recognise, despite changes produced by increased age, disease or 
accident ‘The learned judge, therefore, took the view, and I have no doubt 
quite nghtly, that the efforts of the learned counsel for the defendants to 
shake recognition by showing that the witnesses who spoke to ıt conid not 
analyse or give description in detail were without substance 


DIRECT EVIDENCE OF IDENTITY TENANT WITNESSES 


Coming now to a consideration of the direct evidence of identity, the first 
thing that strikes one 1s that ıt was quite right and reasonable for the learned 
judge to have discarded practically ın foto the evidence of the numerous "tenant 
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witnesses” On behalf of the plaintiff there were examined nearly five hundred 
of such witnesses, and on the defendants’ side well over two hundred Those 
who gave evidence for the plaintiff declared that they recognised him as the 
second Kumar, not at a glance, but after looking at him for a short time On 
the other hand, those who testified for the defendants were, on the whole, 
disposed to say, and indeed did say, that they found the plaintiff utterly and 
entirely different, and not Ramendra Narayan Roy at all In estimating the 
value of the evidence of the two opposing sets of witnesses, one has to bear 
in mind the letter (herermbefore mentioned) written by Jogendranath Banerjee 
on 3ist May, 1933, to one of the nabs, wherem the writer stated —“I am 
sending a specimen herewith of the statement, but see that the language 
1s not the same” This letter was admitted by Jogendranath Banerjee 
(Vol 15, pp 468, 484 and 485) There was also the other letter written by 
an Inspector of the Estate to the various natbs directing them to "take 
steps according to previous instructions ‘to see that no tenant of the estate 
or any other witness deposes for him” (re, the plaintiff) I have mentioned 
these two documents as illustrating the pressure and intimidation exercised 
upon the tenants of the estate by the defendants’ agents, and it 1s obvious 
that, ın the circumstances, the evidence of tenants ultimately adduced in the 
trial by the defendants could not possibly be of any value whatever, and the 
learned judge quite justifiably held that the denial by the defendants’ batch 
of such witnesses, coming to repeat Jogendranath Banerjee’s “sample evidence”, 
without even the variation which he had recommended (as the learned judge 
satirically adds), goes for nothing, except for things extracted from them m 
cross-examination Quite obviously, the evidence of this clase of witnesses 
might not unfairly be described as machine-made and common form On 
the other hand, however, many of the tenant witnesses who supported the 
plaintiff may have had only a very imperfect knowledge of the appearance 
of Ramendra Narayan Roy, and in any case, may have been and probably 
were considerably influenced by sentiment or actuated by feelings of loyalty 
to their landlord’s family As the learned judge remarked, therefore, ın the 
cucumstances of this case, it would be impossible to rest one’s conclusions 
upon their testimony, unless the identity otherwise appears, so long as that 


testimony is explicable by a sense of loyalty to the old house and by a 
measure of resemblance sufficient to deceive 


DEFENCE INSISTENCE ON TOTAL, DISSIMILARITY 


During the hearing of the appeal one of the most outstanding of all the 
remarkable features in the case was the defendants’ original insistence, and 
indeed vehement insistence, at the trial on utter difference or total dissimilarity 
as between the plaintiff and Ramendra Narayan Roy It was the theme of 
practically every one of the witnesses examimed on commission by the 
defendants before the commencement of the trial itself, and the same theory 
was persisted ım on cross-examination of the plaintiff’s witnesses even down 
to the time when Jyotirmoyee Devi, who was the six hundred and sixtieth 
witness, went into the box I have already pointed ont how this theory of no 
resemblance mnhtated agaist, if not indeed demohshed, the idea of a 
conspiracy on the part of Jyotirmoyee Devi It seems that the learned 
counsel for the defendants did at the trial eventually somewhat modify the 
extreme position contended for in the earlier stages of the trial, and in answer 
to the learned judge, did concede that the plaintiff and Ramendra Narayan Roy 
are not so utterly different that any body saying that they are the same 
necessarily gave false evidence, and after the opening of the defendants’ case, 
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the evidence called for the defence seems to have confined the difference to 
the face only, ıt being conceded that there was a similar colour im the hair 
Before us, ın the appeal, counsel for the defendants appellants seemed disposed 
to move still further away from the original standpoint, and to concede some 
similarity, at any rate, as regards complexion One suspects that the 
defendants appellants had come to realise dimly, if not clearly, the dilemma 
which seemed likely to embarrass, 1f not to defeat, them entirely 


DEFENDANTS’ DILEMMA 


Total dissimilarity rendered the theory of conspiracy to sponsor an 
impostor practically untenable Resemblance, to however slight a degree, 
would bring in the question of coimcidence and the likelihood or otherwise 
of the fortuitous appearance in Dacca of an ‘alter ego” of the supposedly 
dead Ramendra Narayan Roy, and at the same time reimforce the evidence 
on the plaintiff’s side touching recognition 


ISSUE CORRECTLY STATED BY TRIAL JUDGE 


The learned judge accurately envisaged the problem, and quite 
adequately epitommsed the position as ultimately presented before him, 
m the passage in his judgment where he says “I do not agree 
that the court has to decide between two alternatives, ‘total dissimilarity’ 
and ‘identity’, and in examining the direct evidence, I cannot suppose 
that either the witnesses are lying or the plamtiff ıs the same man, 
though the defendants might be committed to this sort of thng” ‘Every 
thing in the evidence, the undisputed facts connected with the declaration of 
identity summed up in Needham’s Report, the facts I mentioned in that 
connection as showing the honest belief of the sister, the facts that followed, 
the mukhagnı and siadh of the grandmother (Satyabhama Devi), the decent 
people who joined them, the payment of nazar and rent, the opinion expressed 
by conduct of people of the highest position who knew the Kumar, the 967 
witnesses who have sworn to his identity, the evidence of J N Gupta (Vol 13, 
$ 29) that there was a general resemblance between the two, the evidence 
of Rankin (Vol 12, p 84 and p 98) that ıf any body says that the plaintiff 
resembles the second Kumar, he might be speaking the truth, the evidence 
of K C De (Vol 13, p 114) that he who dened the identity might be 
mistaken, the manner ın which the second Ranr’s (Bibhabati’s) own cousin 
Sukumar (Vol 15, p 269) demes the identity ım cross-examination, all 
this and many other things in the evidence indicated the problem for 
me “At first sight he seems to be the man ” The court will have to decide 
whether it 1s identity or stops short of ıt, whether the witnesses, belonging 
to all ranks and conditions of hfe and of whom there would be 30 end, except 
for the limit imposed by consent, have been misled by a resemblance, or 
Whether they came, because he 1s the same man” 


As a statement of the issue to be determined, the proposition embodied 
in the last part of the passage I have quoted seems to me to be unquestionably 
correct 


SOUND APPRAISEMENT OF EVIDENCE 


The learned judge then proceeded to examine the evidence given 
on each side Having deducted from the total of 967 witnesses, who testified 
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that the plamtiff ıs the same man as Ramendra Narayan Roy, the 473 ordinary 
tenants, already referred to, he divided the remainder into variots classes, 
and then exammed their evidence in considerable detal The learned judge 
was satisfied that the principal witness Jyolirmoyee Devi told what she 
believed to be the truth I am quite unable to agree with the argument of 
the learned counsel for the defendants appellants that this lady had a motive, 
or at any rate, a sufficient motive, for originating or taking part ın a conspiracy 
to propound an impostor No doubt, as the learned judge appreciated, “a 
brother would suit her very well”, but she was not in such financial cir- 
cumstances as would suggest an adequate incentive to a colossal and abomin- 
able fraud I am disposed to agree with the learned judge that the thing 
1s inconcevable There 1s ın my view sound common sense, 1f I may say so, 
in the learned judge’s appraisement of the situation 


INCREDIBLE SUGGESTION OF CONSPIRACY BY JYOTIRMOYEE DEVI 

It seems incredible that even if Jyotirmoyee Devi conceived the idea of 
passing off a Punjabee as her brother, despite the fact that that brother’s 
widow was alive, despite the resources of the Bhowal estate, despite the head 
of the family Satyabhama Devi, despite her own notions of caste and honour, 
as the learned judge puts it, despite the uncertainty and remoteness of success, 
she could ever have imagined that she would secure the co-operation and 
support of such a huge array of witnesses, or that a large number of persons 
of integrity and standing ın the district could be procured to support such 
a nefarious and risky scheme The learned judge was, however, not content 
with a mere finding that the lady was honest in her testimony, he proceeded to 
ascertain. whether what she said, was in fact true The learned judge came 
to a similar finding as regards Sarajubala Devi, widow of Ranendra Narayan 
Roy, Pura Sundari Devi (cous of Bibhabati), and Sarojin1 Devi (aunt of 
Bibhabat) As regards this witness, the learned judge said “This lady told 


the truth when she said that she had recognised the plamtiff as the second 
Kumar of Bhowal” 


HONESTY OF HER EVIDENCE 


It was urged on behalf of the defendants appellants that exammation of 
the record of the evidence given by Jyotirmoyee Devi shows that she was 
not frank and truthful, particularly as regards the account of the visit of 
the Madhab Barı sannyasi, the moun: sannyasi, and the quest of Akshoy Roy 
(as Mr Chaudhari called 1t), and that her evidence as to the events immediately 


preceding: the declaration of identity on the 4th May indicates that it was 
only after three separate mterviews, followed by the plaintiff staying ın her 
house for some three days, 


that she was able to convince herself that the 
plaintiff was her brother Upon a careful consideration of this part of 


Jyotirmoyee Devi’s evidence, I am unable to feel satisfied that im all the 
circumstances—the plaintiff’ 


s long absence, th 
beard and Jong har and go for e, the change of appearance due to 


so forth—(her conduct was such) as to justify a 
conclusion that Jyotirmoyee Devs evidence was not honest evidence 


REACTION TO AN UNPRECEDENTED SITUATION 


The situation was peculiar and indeed umque, and so it may well be 
that Jyotirmoyee Devi’s reactions to ıt and her behaviour were not altogether 
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such as one would normally expect m a sister recogmising and welcoming 
a long lost brother Considerations of the kind adumbrated ım an earher part 
of this judgment came into play, and the actions of telatives, finding 
themselves in the presence of a man who was thonglit to be long since dead 
and burnt to ashes, might quite easily not be in conformity with the normal 
actions and behaviour of relations faced with a man whose death was not 
so seemingly well authenticated It does not surprise me, or raise any 
misgivings m my mind as to the honesty of Jyotirmoyee Devi's testimony, 
that m the pecubar and indeed unprecedented situation in which she found 
herself, Jyotirmoyee Devi should have felt it menmbent upon her to satisfy 
herself beyond all doubt as to the identity of the sannyasi and to make 
assurance doubly sure 


One aspect of the matter which to my mind weighs heavily ın favour 
of the truth of Jyotirmoyee Devi’s evidence 1s this that sf the plaintiff 
was merely an smpostor dishonestly put forward, he did not, be ıt remembered, 
im the early stages push himself forward,—it would have been just as easy 
to give one false tale as another, and i1f Jyotirmoyee Den were mdeed a 
conspirator, she or those associated with her might have invented a super- 
fictally more plausible and credible story of the events in the early days of 
May As far as one can see, there 1s no reason why, if Jyotirmoyee Devi 
was dishonest, she should not have told a specious tale of instant and un- 
hesttatimg recognition In my view, the divergence from what one would 
expect as the normal tells rather in favour of than against the honesty of 
the witness 


EVIDENCE OF SARAJUBALA DEVI 


There was much more substance im the criticism directed against Sarajubala 
Dev: No doubt this lady “‘wobbled”, if one may use the expression, in her 
opimon of the plamtiff She did not come into contact with the plamtıff 
before 1924, but when she had—or at any rate, by the month of January, 
1925,—-she was supporting the plaintiff’s cause, as appears from a letter written 
by Drummond, the Collector of Dacca, about that time Yet very shortly 
afterwards, when writing to the Board of Revenue, she characterised the 
plaintiff as an ımpostor There seems to be no doubt that Sarayubala Devi 
was quite capable of blowing hot and cold as it suited her purpose at the 
moment, but on the other hand, her account of the meeting between herself 
and the plaintiff 1s reasonably convincing, I think 


PURASUNDARI DEVI 


The evidence given by Pura Sundar: Devi was criticised on the ground 
that apparently the first mterview between her and the-plamtiff took place 
long after the smt had been started, and st was suggested that ıt was strange 
that during all these years the plaintiff should have made no effort to see erther 
this lady of Sarojim1 Devi It was suggested that this failure on the part 
of the plamtiff to get into touch with these ladies sooner, they being relatives 
of Bibhabati, casts suspicion on the genuineness of their evidence I see 
no substance in the argument It ought equally well be surmised that the 
Plamtiff abstamed from approaching these ladies sooner by reason of their 
relationship with Bibhabat: Devi 
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SAROJINI DEVI 


With regard to Sarom Devi, her evidence was attacked becanse 
of her attempt to show that there was a telegram sent by Satyendra- 
nath Banerjee (one of the messages mentioned in Satyendranath Baneryee’s 
diary no ‘doubt), which stated that death had occurred at dusk It may well 
be that this part of the lady's evidence was not true, and that she was 
improperly endeavouring to add support to the plamtiff’s case, but I cannot 
take this as suffiment reason for rejecting 11 toto her account of her interview 
with the plaintiff im October, 1934 


EVIDENCE OF OTHER RELATIONS 


In addition to the four ladies just mentioned, there are 14 other close 
relations of Ramendra Narayan Roy who swore to the identity of the plaintiff, 
and in addition, a certain number of more distant relatives It seems hard to 
believe that all these persons could either have deceived themselves into an 
honest supposed recoguition of the plaintiff, or have deliberately brought 
themselves to give false evidence on his behalf It 1s not sufficient, in my 
opinion, merely to brush their evidence aside, as it were, and stigmatise them 
either as fools or lars The immediate circle of Jyotirmoyee Devi might 
conceivably have been beguiled or persuaded by her into supporting a 
nefarious scheme, whereby, directly or indirectly, Jyotirmoyee Devi might 
reap some advantage to hetself, which she would be prepared to share with 
her confederates, but it 1s difficult to imagine what motive or inducement 
could so operate in the munds of the less intimate and mote distant members. 


of the family as to bring them to the witness box to lend support to a 
trumped-up case 


REMARKABLE FEATURE OF THRE CASE 


The truly remarkable feature of this part of the case ıs that 
tot a single relation or connection of the Bhowal family came to give 
evidence against fhe plaintiff, except the thoroughly discredited and rather 
despicable Phanindra Banerjee, whose evidence the learned counsel for the 


sister Satbalim Devi, and a son-in-law of the latter, who was an employee of 
the Bhowal estate, and what perhaps is even mor 
none of Bibhabati Devi’s own 
to repudiate the plaintiff, except Sukumar: Devi, also called Alta Devi (a 
daughter of Ramnarayan Mukherjee, the maternal uncle of Bibhabat:), who 


only saw Ramendra Narayan Roy a few times before she was 15 years old, 
and then only by looking a 


at which Ramendta Nataya 
from her answers m crogs-e 
her mind as to whether the plaintiff was or w 


The mother of Sukumar Devi, that 1s to say, the widow of Ramnarayan 
Mukherjee, was living at the tme of the tral, and she knew Ramendra 
Narayan Roy quite well, yet neither she nor any other member of the 
Uttarpara family was called by the defendants 
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The learned judge discusses the' evidence of some of the other 
relatives, and lays a great stress on that of Kamal Kamm Devi, a 
daughter of Swarnamoyee Devi (Ramendra Narayan Roy’s great aunt), 
aud so an aunt of Phanmdra Banerjee Kamal Kamını Devi was & 
member of the Bhowal Raj family at the time when Ramendra 
Narayan Roy was born, and had known him all lus lfe She swore to the 
identity of the plamtıff, and the learned judge say no reason for not nelieving 
her 


ANOTHER IMPORTANT WITNESS N K NAG 


The learned judge then dealt with the evidence of witnesses who 
undoubtedly knew Ramendra Narayan Roy, and although not related to hım, 
were not likely to make a mistake, and the learned judge picks out a number 
of them for special mention Among them ıs the barrister N K Nag, who 
gave an account of his first meeting with the plamtıff The importance of 
the evidence of this witness 1s that he went to make a call on the plaintff 
for the express purpose of endeavouring to verify whether he was 
Ramendra Narayan Roy or not Nag went ın January, 1925, to the house 
in Harish Mukherj1’s Road, Calcutta, where the plaimtff was then living, in 
a sceptical, xf not inimical, frame of mind It seems that 1f anythmg he was 
prejudiced against the plaintiff, and ıt was only after the plaintiff had recalled 
in some detail an mcident out of the dim past, of a kind likely to be known 
only to a very small number of persons, that he was able to convince himself 
of the plaintiff’s identity It seems that the learned judge was quite nght 
in regarding Nag’s evidence as of great importance 


DEFENCE CRITICISM OF HIS EVIDENCE 


The learned counsel for the defendants appellants tried to make hght of 
this evidence by suggesting that somehow or other the plaintiff might have got 
wind of Nag’s projected visit, and have been primed with Ramendra Narayan 
Roy’s old pet name for Nag, “Naga”, and the details of the ‘‘midnight raid” 
which the plaintiff recounted I find myself at a loss to understand, in the first 
place, how any outsider could ever have known the details of that particular 
story, or even 1f some one had contemporaneously known about it, it would 
have come back to mind at the crucial moment for the plamtff to make use 
of ıt as a criterion of identity 1m a so timely and convincmmg way I think 
it is ın the highest degree improbable that the plaintiff could have been 
prepared and coached agaist the incursion of the doubting Nag It was 
argued before us that Nag ought to be regarded as an unrehable witness, 
because he palpably exaggerated when he described Ramendra Narayan Roy 
as bemg as fair in complexion as a Norwegian An exaggeration of the kind, 
assuming ıt to be one, does mot, ın my opinion, detract from the cogency of 
his evidence concerning his interview with the plaimtff It ıs to be noted 
that it was on the strength of Nag’s vouching for the identity of the 
plaintiff as Ramendra Narayan Ro; that the plamtiff was invited to the 
party at Galstaun Park, and so appears in the group photograph (Ex XLII) 
m company with many distinguished persons 


Another personal friend of Ramendra Narayan Ro: whom the learned 
judge specially mentions among the many witnesses to identity 1s Rajendra 
Kumar Chaudhun—who at the time of giving evidence was a man of con- 

53 
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siderable position m Dacca The learned judge was impressed with his 
evidence as to identity, as ıt mvolved the disclosure im public of youthful 
idiscretions committed by himself ım company with Ramendra Narayan 
Roy I thmk the learned judge was quite night m assumitig that the evidence 
was honest evidence 


DEFENCE EVIDENCE TO DISPROVE IDENTITY 


It ıs not necessary to discuss in any further detail the various classes of 
witnesses who testified to the identity of the plamtıff as Ramendra Narayan 
Roy What of the witnesses for the defendants? The learned judge has set 
out all these, and has, I think, fully considered the testimony given by each 
of them In addition to the employees of the estate, there were some 53 
witnesses 10 all Fifteen of them were examined on commission, and forty 
in court Undoubtedly the tig battalions are on the side of the plaintiff, and 
1f a matter of this kind could be adjudicated upon on the basis of the 
counting of heads, the plaintiff would, ın that way alone, be at a tremendous 
advantage as agamst the defendants But that of course is not the nght 
way of dealing with the matter, and one has to consider the quality as well 
as the quantity of the evidence and carefully to ponder over the testimony 
of each individual witness I have fully considered the evidence of the 
defendants’ witnesses on the question of identity, and as the result, I am not 
prepared to take a view different from that of the learned judge, being 
without an opportunity and the advantage of seemg the witnesses themselves 


STRIKING PAUCITY OF INDEPENDENT WITNESSES 


Tt certainly is a very remarkable and significant circumstance that not only 
1s there practically not a relation of Ramendra Narayan Roy on the side of 
the defendants, but as the learned judge says, leaving aside the gentlemen 
who knew, but have forgotten Ramendra Narayan Roy, there is not a single 


defendants It may well be that the defendants have been unfortunate enough 


thing and the lapse of time, 
which enabled an agitation and canvassing on behalf of the plamtıff to create 


no means of telling to what 
extent this does account for the comparatively small numbers of the defendants’ 


of the plaintiff After teferring to the pamphlet 
which had been published in the months following May, 1921, the learned 


judge said ‘This Propaganda will have to be borne in mind ın estimating 
the direct evidence on the question of identity ” 


REPUDIATION BY BIBHABATI DEVI 


In my opition, the learned judge fully and carefully considered all the 
relevant evidence on both sides, and has given due weight to the testimony 
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of Bibhabat: Devi herself, and to that of her brother Satyendranath Banerjee 
and of her brother-sn-law’s widow Ananda Kumari The learned connsel for 
the defendants appellants m arguing before us made a great pomt of the 
fact that Bibhabati Devi had repudiated the plamtiff and had emphatically 
dechned to recognise lim as her husband Mr Chaudhun contended that it 
was unthinkable that an orthodox Brahmin lady would falsely deny her 
husband, and suggested im effect that widowhood was such an unenyiable end 
almost shameful state that no Hindu woman would wish to remain m it, sf 
there was a possibility of termimating ıt by acknowledging her lawful husband, 
however undesirable and even repulsive a man he might happen fo he 
Mr Chaudhuri: even went so far as to contend that any sort of husband, 
however vile, would be regarded as better than none at all 


ITS TRUE SIGNIFICANCE 


It may be that to a certain extent there 1s some substance in that kind of 
argument, and that m some circumstances one might reasonably take the view 
that nothing but the strongest inducement would lead a Hindu woman volum- 
tarily to remain ım a state of widowhood unnecessarily One has to ask oneself 
whether the circumstances of the present case were not such that the ordinary 
canons and obligations of a Hindu marital relationship might not have lost 
their force Ramendra Narayan Roy was admuttedly a man who in the days 
before Darjeeling paid httle or no attention to his wife, but spent his time 
with low companions and loose women He was suffermg from a foul disease 
and was m every way a thoroughly undesirable and unpleasant young man 


NOT NECESSARILY DISHONEST 


Before the plaintiff’s appearance im Dacca m 1921, Bibhabat: Devi had 
been living for many years ın affluence and great comfort She had made a 
life of her own with her brother and ms family, and had Jong been accustomed 
to the routme and quietude of widowhood Moreover, it 1s part of the 
Plaintiff's case that Bibhabat: Devi was not only devoted to her brother 
Satyendranath Banerjee, but was entirely subject to his influence and 
Suidance Here was a combination of circumstances which one can easily 
understand might have led her knowingly to refuse to recogmse the plamtiff 
as a long lost husband It 1s not necessary, however, in my opinion, to go so 
far as to attribute Bibhabati Devi's repudiation of the plamtiff to any delr 
berate dishonesty on her part When one recalls the circumstances and facts 
of the kind of married life Bibhabat: Devi had had with Ramendra Narayan 
Roy, and remembers that she was but a young girl at the tıme of the events 
i Darjeeling, ıt ıs quite possible to take the view that she may very well 
have been, quite sincere ın her belief that the man who im 1921 claimed to be 
Ramendra Narayan Roy was not her hushand—possibly bemg stimulated to 
that behef by the attitude adopted by Satyendranath Banerjee towards the 
plamtiff ‘or by subtle suggestion on his part 


CORRECT APPRECIATION OF WHOLE EVIDENCE BY TRIAL JUDGE 


Whichever way one looks at the matter, it is manifest to my mind that 
both as regards Bibhabati Devi and Satyendranath Banerjee, there exists a 
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motive for a denial of the plaintiff, whereas, as regards many, 1f not all, of the 
prominent witnesses on the other side, there was no motive or self-interest to 
induce them to acknowledge the plamtiff as Ramendra Narayan Roy I am, 
therefore, gute unable to hold that im all the circumstances the demal of the 
plaimtiff’s identity by Bibhabati Devi ıs sufficient to outweigh the evidence on ` 
the other side In any event, however, ıt seems to me that ihe learned judge 
has fairly and fully taken into consideration all the relevant matenals touching 
the question of direct identity, and has applied to ıt correct tests, as appears 
from the passage where he said “The court will have to look to (a) the quality 
of the evidence on either side, the credit of the witnesses, their position, 
education, power of observation, how far they recollect the Kumar, any reasons 
they have for telling an untruth, any proved falsehood in their evidence altered 
to support a case, such as the case as to literacy or the dress of the Kumar or as 
to any particular feature, such as the colour of his eyes or the shape of lis 
nose, (b) any facts mcontrovertible in the whole mass of evidence, the rocks 
im this apparent morass, that prove or displace this identity claimed” By 
the somewhat picturesque description “rocks ın the morass”, the learned 
judge meant the photographs and the marks on the plaintiff’s body 


JUDGE’S VIEW ON DIRECT EVIDENCE OF IDENTITY UNASSAILABLE 


The learned counsel for the plaintiff argued before us that all the witnesses 
on the side of the defendants, who said they saw no resemblance between the 
plaintiff and Ramendra Narayan Roy, must have been wilfully giving false 
evidence, having regard to the fact that so many witnesses of undoubted 
mtegnity had identified the plamtiff I am not disposed to go so far as to 
agree with this contention, because it 1s a matter of common knowledge and 
experience that one person 


where another will not The onus of establishing his claim, of course, lay om 


that having regard to the volume of evidence on the plaintiff's side, the view 
taken by the learned Judge on this part of the case is unassailable 


COMPARISON OF BODILY FEATURES 


identity, ihe learned judge 
e evidence relating to ‘the 
» ‘one in lfe and the other jn 


comparison of the plaintiff's body 

ay a is aenta Narayan Roy, he stated that one oa picture and 
the bod ick a eee) Photographs, (b) recorded details of 
y as might occur ın boot-makers’ or tailors’ books, (c) clothes or 


ts descnbing hım and made before the 
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INITIAL DIFFICULTY 


It ıs obvious that im endeavourmg to determime whether or not the 
plaintiff 1s physically identical with Ramendra Narayan Roy, allowing of 
course for such changes as one might reasonably ascribe to the lapse of time 
since the disappearance of Ramendra Narayan Roy, the court below was 
confronted with the mutial difficulty of ascertammg and deciding what exactly 
Ramendra Narayan Roy looked like, what his features were, his physical 
peculiar bodily marks and so forth One has to bear ın mind that very few 
people have sufficiently acute powers of observation or a sufficiently good 
memory, certainly not such a photographic memory, as will enable them to 
describe accurately the form and features of their intimate friends, even if 
they have quite recently been ım their company, and still less, f the 
circumstances are such that time has elapsed since the friends were last seen 
Few men could describe ın detail the individual physical pecuhartties, such 
as the colour of hair and eyes, or the precise shape of the nose or ears, of a 
friend or even a close relative long since dead, and certainly not those of a 
mere acquaintance Hence the difficulty of reconstructing an accurate 1mage 
of Ramendra Narayan Roy from the oral testimony given ın retrospect by 
‘those witnesses who knew Ramendra Narayan Roy, even those who were 
closely related and knew him well In one respect, the problem was some- 
what simplified, because, as previously indicated, 1t did ultimately come to be 
agreed between the parties that Ramendra Narayan Roy -was a man with 
fair hair and a fair complexion, characteristics by no means common among 
Bengalees, and as we were able to see for ourselves ın the course of the appeal, 
the plaintiff is undoubtedly a man with fair haw and a fair complexion The 
witnesses on the plaintiff's side said that the colour of the hair and the 
complexion were the same On the other hand, the defendants’ witnesses 
said they were not As the question of the precise shade of colour of the 
thar and complexion of Ramendra Narayan Roy depended entirely upon 
recollection, it 1s obviously quite smpossible to base any conclusion upon the 
evidence as to sameness or otherwise of the colourmmg Jyotirmoyee Devi 
im her evidetice said that her brother Ramendra Narayan Roy’s hair was kata 
(brown) as the plaintiff’s, bis complexion very fair, shght red and yellow 
tinge, and his eyes kata hike the plamtiff’s She said that she herself, 
Ramendra Narayan Roy and the third brother Rabindra Narayan Roy, all 
had the same sort of complexion which she described as sahebi—ie, of the 
English variety, and the same sort of hair, brown or brownish, and one of the 
defendants’ witnesses S P Ghosh testified to the same effect 


EXAGGERATED CASE MADE BY DEFENCE COUNSEL 


It seems that at the trial the case made for the defendants by their 
learned counsel ın his opening was that the plamtiff 1s fax for a Bengalee, and 
so was Ramendra Narayan Roy Ramendra Narayan Roy’s complexion was 
ruddier, his body yellowish and his face sun-burnt The eyes of both were 
“not black”, Ramendra Narayan Roy’s bemg grey ‘The hair of both brown, 
- but shades different Mr Chaudhun, 1t appears from the judgment of the 
court below, stated 


“Our case 1s that the second Kumar was a very much better looking 
man, sharp features, sharp nose, largish eyes The combined effect of 
the setting of the features was that he looked a gentleman The plain- 
tiff looks a bloated palwan (wrestler) He does not look a gentleman 
nor a Bengalee ” 
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It is very difficult to understand how the learned counsel could haye 
thought, ıt helped his chents to put his case so high, for, when the plamtif 
came before us for inspection, there was nothing in Ins appearance to warrant 
any such description On the contrary, mn my opinion there was nothing in 
his appearance to indicate that he was not a Bengalee, or to suggest ın any 
way that he could-not be Ramendra Narayan Roy in middle hfe 


Even when arguing before us, the learned counsel, while not being quite 
so emphatic as respects the personal appearance of the plaintiff, still persisted 
ın arguing that the plamtiff was not a Bengalee at all, and that he was nothing 
but a Punjabee peasant 


SOME ADMITTED COMMON PECULIARITIES 


Amidst the mass of conflicting and contradictory evidence on record’ 
touching the question of physical resemblance, there stand out certain things 
which, to my mind, tell heavily m favour of the plamtiff, for ther existence 
1s beyond controversy, even if their precise sigmficance 1s not It 1s one of 
the most sigmficant features of this part of the case that the plaintiff has 
thick exconated skm on his ankles—technically known as ichthyosis—and 
the defendants admitted that Ramendra Narayan Roy and his sister 
Jyotirmoyee and certain other members of the Bhowal family have the same 
pecuharity As regards Jyoturmoyee Devi, there 15 indeed no question whatever 
that she has the same sort of skin on her ankles as the plaintiff, as we saw 
for ourselves when she and the plaintiff came before us m order that we 
might examine their ankles Jt seems not too much to say that judging by 
appearances, the plaintiff certainly has what seems to be a Bhowal family 
characteristic, though Dr K K Chatterjee was inclined to ascribe the rough 
skin on the plaintiff’s ankles to the effects of self-acquired syphilis Then, 
there 1s the report of the Insurance Doctor m which it 1s stated that 
Ramendra Narayan Roy had a scar on the left outer ankle The plamntif 
has such a scar And further, the affidavit made by Kali Prasanna Vidyasagar 
on the 6th March, 1910, giving information abont certain features of Ramendra 
Narayan Roy, and Stating the colour of his eyes as “browmsh” I regard 
the “scaly” ankles, and the scar on the left outer ankle, as two of the most 
significant pornters im the whole case Both of them are very difficult to 
account for on the mere basis of pure comeidence 


` 
OTHER FEATURES 
The learned judge has dealt serrate 


age, height, figure, complexion, colour of 
eyes 


» 12 a Comparative survey, with the 
Moustache, eyebrows, eyelashes and 


y be that age There was nothing in hus 
appearance to show otherwise In the matter of height and fgare T agree 


ge As regards complexion, colour of 
» there seems no reason for holding that 
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the findings of the learned judge are not justified by the evidence he had 
before him 


COLOUR OF THE EYES 


Colo: of the eyes This topic, as the learned judge remarked, presents 
features of great mterest, and certamly 1s of extreme importance As pre- 
viously stated, the colour of the plaintiff’s eyes 1s unquestionably brown— 
light brown, to be exact The witness Ganguh, the artist, said 1m his evidence 
(Vol 7, p 408), that to paint it, he would use burnt umber, but mix ıt with 
other colours to make 11 lighter m depth The case of the defendants, im 
its inception at any rate, was that the colour of Ramendra Narayan Roy’s 
eyes was “blush”, and this case was adhered to, though “after the arrival 
of the report of the Insurance Doctor” (Caddy), as the learned judge puts 1t, 
m which the colour of Ramendra Narayan Roy’s eyes had been noted down 
as “grey”, the case was modified to this extent that the eyes were grey 
which ıs akin to blue, and which ordinary people would call “bluish”, and 
that was how the argument proceeded before us 


“KATA” EYES OF THE KUMAR MEANING OF “KATA” 


An examination of all the evidence relating to the colour of Ramendra 
Narayan Roy’s eyes shows that there 1s universal agreement to the extent at 
any rate that the eyes were “kata”, which 1s a Bengal: expression meaning 
approximately “not dark” A similar expression mainly in use among 
Mohammedans ıs “karanja” One may take it, generally speaking, that “kata” 
as applied to the colour of eyes really means hghter than ordinary Bengal 
eyes, and does not of itself definitely define the precise shade, and so would 
actually imelude light brown, hazel, grey, or blue, or any compound of 
these colours giving an intermediate shade ‘To say, therefore, that Ramendra 
Narayan Roy’s eyes were kata, gives no exact indication of their distinct hue 
As we saw for ourselves, the plaintiff’s eyes are of a hight brown shade, and 
therefore, could properly be described as kata, but it does not necessarily 
follow that they were the same colour as those of Ramendra Narayan Roy, 
though the appropriateness of the description, as apphed both to the plamntiff’s 
eyes and Ramendra Narayan Roy’s eyes, does assist the plaintiff to some 
degree ım that ıf one may so express the matter, ıt puts the plaintiff and 
Ramendra Narayan Roy into the same class as regards the colour of their 
eyes Or putting it another way, ıt differentiates, as regards eye colour, both 
the plaintiff and Ramendra Narayan Roy from the majority of Bengalees 


The learned judge makes the observation that hata eyes, though 
exceptional and though classified together under one namte, must have 
some colour, and this must vary, but nobody m this couttry, or at 
all events ın Bengal and the Punjab, troubles about or particularly 
notices the precise colouring, and accordingly nobody refers to kata 
eves as blue or pale blue or water blue or faded blue or grey or 
bhush grev or steel grey or hazel or tawny or green hazel or the hke, and 
he adds that a few of such shades ewst ın this country, or at all events in 
Bengal, and those that exist and get classed as kafa are usually not pleasing 
Shades, so that kata eyes, like kata hair, are somewhat disfavonred in this 
country The learned judge rather emphasised the fact that nobody notices 
the colouring of hata eyes, and stated that everybody 1s usually content with 


840 BHOWAL CASE 


the perception that they are kata, so that none but near relations, and per- 
haps not even they, would be able to express in words the exact colour of 
a pair of eyes they knew In support of this assumption, he refers to the 
evidence of S P Ghosh, who knew Ramendta Narayan Roy from his own 
childhood down to the year 1901, and also saw him subsequently, and also knew 
Jyotirmoyee Debi quite as well S$ P Ghosh put the eyes of Ramendra Narayan 
Roy and his sister unto the same category, though, as the learned judge says, the 
lady’s eyes are hazel Whether these observations of the learned judge are abso- 
jutely correct or not, it 1s, im my view, abundantly clear from the evidence that 
the word kata 1s ın one way exclusive, as it distinguishes from the normal, 
and ın another way, and at the same time, inclusive, as ıt comprehends a 
variety of different shades of colour In a sense it 1s negative, and not positive 
Tt tells us what the colour was not rather than what it in fact was The 
learned judge himself seemed disposed to render kata as grey, when the 
plaintiff himself was giving evidence, though he translated it as “reddish” 
when another witness was giving evidence (see Vol 6, p 117) As already 
stated, the plaimtif’s eyes are unquestionably brown, a hight brown rather 
than a dark brown 


VIEW OF TRIAL JUDGE RELIANCE ON DOCUMENTARY EVIDENCE 


The learned judge has fully exammed all the oral evidence relating 
to the colour of Ramendra Narayan Roy’s eyes, and apparently 
formed the opinion that, to say the least of it, ıt was im no way 
conclusive, and in that view I agree with him, and thik he adopted the nght 
course in basing his ultimate findmg on this pomt on written testimony 
of a more or less contemporatieous nature 


DESCRIPTION IN INSURANCE MEDICAL REPORT 


In the Insurance Medical Report of Dr Caddy, to which I have already 
referred, there occurs the statement “eyes grey” The learned judge investi- 
gates the question of how it came about that “grey” appears in the description 
in the Medical Report, and also the not insignificant circumstance that 
although the defendants knew the contents of this report as early as July, 
1921, they did not seek to make out a case of “grey eyes”, but of “blue” 
or at any rate “bluish” Was the explanation of this that there was somebody 
who was translating kata as grey, and the defendants thought, without appre- 
ciating the true meaning of kata, that ıt was the equivalent of grey, and 
might be appropriate to the plamtıff ? 


DEFENDANTS’ FAILURE TO CALL FOR THE REPORT 


Incidentally, it may be observed here that it ıs the view of the 
learned judge—and ıt seems to me that he was not unjustified ın holding 
it—that the defendants of set purpose reframed from calling for the medical 
report, and they thought or possibly hoped that ıt would remaim out of the 
way in the offices of the Insurance Company, and never emerge again m 
time to embarrass them by reason of the note ıt contained concermng the 
mark on the assured’s left ankle ‘The learned judge surmised that the 
defendants nevertheless visualised the possibility of this document somehow 
or other commg before the court, and trusted that they might derive benefit 
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from the presence of the word “grey” as applied to the eves, in the event of 
the plamtiff taking the msk of obtammg production of the report—as he 
eventually did The learned judge points out that the report was originally 
an the custody of the Insurance Company in Scotland It was obtamed from 
‘the company by the Board of Revenue ın Mav, 1921, and thus its contents 
were disclosed to the Court of Wards It was sent back to the Insurance 
‘Company in July, 1921, and there ıt remained until ıt was asked for on 
behalf of the plamtiff ın October, 1934, and as appears from a letter written 
by the Insurance Company, it was sent out to India by air mail, and was 
produced ın court on the 15th December of the same year Months before 
this, namely, on the 5th February, 1934, evidence had been given on behalf of 
the plaimtiff by one Girish Chandra Sen, who, as an insurance agent, had 
been instrumental ın getting Ramendra Naravan Rov to take ont a hfe 
-policy in the year 1905, and as such agent had been present on the occasion 
cof the medical examination of Ramendra Narayan Roy by Dr Caddy 


EVIDENCE OF INSURANCE AGENT 


The gist of Ginsh Chandra Sen’s evidence was that Dr Caddy in Sen’s 
‘presence examined Ramendra Narayan Roy’s heart and lungs, took his weight 
and chest measurements, forced inspiration and expiration, examined a sample 
of his urine, and took his height Then the doctor sat down and began to fill 
in the medical portion of the form Then he put to Ramendra Narayan Roy 
the questions on the form regardimg private history These questions were 
put in Enghsh Sen says, “I translated the questions into Bengali, and asked 
the second Kumar to answer He answered m Bengali, and I translated the 
answers into English for the doctor Then the second Kumar was made to 
sign under his answers I do not remember having taken any other man 
of his complexion, eyes and hair After the second Kumar signed, the doctor 
asked me to look for identification marks I said, white complexion, grey 
eyes and brown hair were enough identifying marks, as these do nor occur 
m a Bengalee” It appears that the defendants cross-examined the witness 
with the object of showmg that he was not the agent concerned in the 
insurance at all, and that another man named Bhar was in fact the agent, 
and that the witness had made a false entry in his books After the medical 
report had been produced in court the defendants admitted that Ginsh Chandra 
Sen was in fact the agent responsible for the mmsurance 


DEFENCE EXPLANATION 


It was argued before us that the learned judge was wrong 1n thinking that 
“grey” was Ginsh Chandra Sen’s word and not Dr Caddy’s, and that the 
doctor did not record his own perception The argument was to the effect 
that the learned judge had misread or misinterpreted the evidence given, and 
that Ginsh Chandra Sen never said that 1t was he who had described the exes 
as “grey”, and not the doctor himself 


The cunous thing ıs that there was no cross-examination specifically 
directed to ths pomt It seems to me there is perhaps some 
ambiguity im what the witness sad, which might easily have peen 
cleared up, had the cross-examimation on behalf of the defendants beea 
a little more searching im character The learned judge attaches some signi- 
ficance to the fact that ın the medical report what 1s written 1s “hair brown, 
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fair moustache, eyes grey’? The words “eyes grey” occur after a full stop, 
and have faded more than the preceding words, as though, says the learned 
judge, they were written a little later than the preceding words As just 
stated, there 1s, I think, some ambiguity in Sen’s evidence on the pomt 
under discussion, but the learned judge had the advantage of seemg the 
witnesses, and has drawn an mference which cannot be said to be mcom- 
patible with the evidence as recorded It 1s, in my opimion, quite possible 
that as Dr Caddy had seated himself to write down his opimon on the 
purely medical aspects of the exammation, he was content to trust to the 
observation of the agent for the supplymg of the answers to the non- 
technical questions This furmishes an instance of the advantage which this 
court might have derived from having an opportunity of putting additional 
questions to the witness 


AFFIDAVIT OF KALI PRASANNA VIDYASAGAR 


. \ 

The other document bearing upon the question of the colour of 
the eyes is the affidavit of Kah Prasanna Vidyasagar, and the 
learned judge regarded this as surer ground to proceed upon than the medical 
report Kah Prasanna had known Ramendra Narayan Roy all his life, and 
18 a person of some standing In this affidavit he says, “ha and eyes 
brownish”, and the learned judge has accepted this description as correct, 
and accordingly came to the finding that Ramendra Narayan Roy’s eyes were 
light brown, the same as the plaintiffs, and that “blue eyes” is a false trait 
deliberately ascribed to Ramendra Narayan Roy to distinguish him from the 
plamtiff Whether or not the learned judge was altogether right in the latter 
part of this finding, I think it may safely be said that there ıs no sufficient 
reason for saying he was not night as regards the actual colour of the eyes. 


FEATURES FROM PHOTOGRAPHS 


The learned judge then dealt with the question of features from photo- 
graphs The learned judge has discussed this matter at some length, and’ 


es he found common to all the portraits When one remembers that 
in photographs of Ramendta Narayan Roy produced ın court were copies 
0 > ouginals, and that the plamtiff was no doubt posed, and ‘made: 
up 11 some respects so as to resemble the old portraits of Ramendra Narayan 


SHAPE OF THE NOSE 


A word or two must be said as re 
gards the nose, and as the learned 
dge says, it ıs about this feature that the controversy has* raged the 


- 
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fiercest, and 1m9 regard to it, the judge says that though ın point of broadness 
the difference 1s not conclusive on the photographs, there 1s a difference in 
shape, and indeed this 1s not only obvious on a comparison but was admitted 
It was, however, argued before us on behalf of the plaintiff that this difference 
does not prove that the persons are not the same It was wged that the 
difference n shape 1s due to changes which have manifested themselves since 
1909 Jyoturmoyee Devi stated in her evidence that to her ıt seemed that the 
nose was the same when the plaintiff came in 1921, though other people 
said, 1t was fatter, because the man had grown fat 


PRESENCE OF A BONY GROWTH OR NODE 


At one time there was a suggestion, imdeed an assertion, that the 
alteration ın shape was due to the practice of kumbliak, but this 
explanation was expressly abandoned by the learned counsel for the 
plaintiff duting the argument before us, and we were invited to hold that 
the real explanation of the change, ıf there really was one, was that on the 
right side of the nasal bone there ıs a bony growth, caused according to 
Dr Chatterjee by syphilis Dr Denham White and Dr Thomas did not 
agree that this was the cause, but as far as one can see, were at a loss to 
suggest any other cause I shall say something on the question of syphilis 
a httle later The learned judge was quite satisfied that on the evidence 
of the three doctors ıt was definitely proved that the plamtiff had syphilis, 
just as Ramendra Narayan Roy had, and that this brought about the bony 
gronth—a node—and other changes ın the nose, and thus the difference in 
the nose was satisfactorily accounted for, and the learned judge was by 
way of thinking that so long as the presence of syphilis explams the difer- 
ence im the nose as a thing that occurred after the year 1909, that difference 
could not outweigh the rest of the evidence of identity, including the mark 
(e, the scar on the ankle), noted on the doctor’s report, “of which the 
defendants were so afraid, and which the plamtif called for from Scotland, 
as the defendants did not do so” : 


CASE ABOUT THE MARKS 


The learned judge has tabulated the actual marks found on the body 
of the plaintiff under 13 heads When the plaimtiff was under cross-examina- 
tion, 1t was put to him im connection with the events of the 4th May, 1921, that. 
“the marks on your person were seen, and it was given out that these were 
on the second Kumar”, and the same kind of suggestion was made to 
Jyotrmoyee Devi ‘This, of course, does not apply to the marks acquired 
after 1909,—such as, the syphilitic marks,—the vaccination marks or the cyst 
under the tongue It was, ın fact, the case of the defendants that none of 
the marks on the plaintiff were on Ramendra Narayan Roy at all, but were 
Noticed on or about the 4th May, 1921, and were then falsely attributed to 
Ramendra Narayan Roy In short, the defendants-appellants argued both in 
the court below and before us that “the sister saw the marks on the plaintiff, 
and put them on the Kumar’? It was nobody’s case, and it was never sug- 
gested by the defendants, that any of the marks were fabricated or faked m 
any way whatever 


IRREGULAR SCAR OVER LEFT ANKLE 


Of all the marks on the plaintiff, to my mund, the most striking 
and significant on the question of identity are the irregular scar over 
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the left ankle and the scaly feet, as ıt seems quite certain that similar marks 
were on the body of Ramendra Narayan Roy The irregular scar over the 
ankle was shown by the plaintef in court m the month of December, 1933, 
and was declared by him to be due to a carriage wheel passing over his leg, 
According to the evidence of Jyotirmoyee Devi, in 1921 the mark was quite 
clear, and so well-defined that she could see it from a short distance away 
The mark was seen by Dr Denham White, Dr Thomas and Dr Chatterjee 
in January, 1936, but only with the aid of a magnifying glass During the 
course of the appeal the plaintiff pomted out the position of the scar to us, 
but by that time the scar itself was no longer discernible, and personally 
speaking, I found it not very easy to distinguish the scar from the rest of 
the skin of the ankle None the less 1t must be taken as beyond dispute, that 
the plaintiff has, or at any rate, until a few years ago did have a scar in the 
position mentioned by him It was agreed that a scar tends to fade, and 
that ın 1905, Ramendra Narayan Roy had no other mark to mention 


DEFENCE DENIAL OF SUCH A MARK ON KUMAR 


As already stated, 1t was, on behalf of the defendants, suggested to the 
plaintiff ın cross-examination that this mark of his was being falsely ascribed 
to Ramendra Narayan Roy In addition to this, witnesses, who spoke about the 
scar, or who gave evidence about the accident im which Ramendra Narayan 
Roy was said to have received an injury resulting in such a scar, or evidence 
to the effect that Ramendra Narayan Roy was limpmg on crutches at the 
tıme of his brother Rabmdra Nath Roy’s marriage in the year 1904, were 
also cross-examined with the object of establishing that they were giving 
false evidence The plaintiffs own evidence on the matter 1s that some six 
or seven days before Rabindra’s marriage, the wheel of a phaeton went over 
his left leg, and as a result of the occurrence he was gomg about on crutches 
at the wedding Jyotirmoyee Devi, according to her evidence, actually saw 
the wound, though she did not see the accident She too was cross-examined 
with a view to showing this evidence was false 


Such was the attitude of the defendants in the early stages of the trial 
before the Insurance Doctor's report made its appearance in court at the 
instance of the plaintiff on the 15th December, 1934 


CHALLENGE BY PLAINTIFF “HEDGING” BY DEFENDANTS 


quite true that there 1s no very definite 
evidence that the mark on the Plaintiff's ankle is in exactly the same spot 
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as the mark on Ramendra Narayan Roy, or corresponds exactly with ıt m 
size and shape, but this 1s m no way surprising, seeing that the witnesses 
who testified as to the carnage accident ın which Ramendra Narayan Roy 
sustamed an injury were endeavourmg to recall and describe a comparatively 
trivial, and rather common-place, event which had happened years before, 
and one which could have excited no more than a passing interest, and nobody 
at the time would have troubled himself as to the resulting scar, its size 
or shape 


SUBSEQUENT PRODUCTION OF INSURANCE DOCTOR’S REPORT 


The learned judge has set out a chronological table showing the various 
events ın connection with the Insurance papers ‘here seems to be no doubt 
that they were originally procured from the Insurance Company, the Scottish 
Union and National Insurance Co, by Lethbridge, the then Secretary to the 
Board of Revenue, at the suggestion of Satyendranath Banerjee, who, almost 
immediately after the plamtzff’s declaration of identity, had hastened to 
consult the Board of Revenue, and then wrote the letter which was published 
in the “Englishman” of the 9th May, 1921 Lethbridge was ın communication 
with the Collector at Dacca who represented the Court of Wards there, and 
1t seems only a reasonable inference to make that all concerned with oppo- 
sition to the plaintiff must have been fully aware of the course of events 
and the contents of the papers in question 


The learned judge was of opimion that the description of the scar in the 
Insurance doctor’s report fits the mark on the plaintiff’s person, as described 
by the doctors and seen by the learned judge himself, and so he says that 
there can be no doubt whatever that this mark on the plamtiff was the 
mark seen by the Insurance doctor on the 2nd April, 1905, when Ramendra: 
Narayan Roy appeared before hım, “unless anything displaces the identity 
of the man”, that 1s to say, the plamtiff The learned judge says that the 
defendants had good reason to be afraid of the Insurance report, and this 
fear 1s some proof of the identity of the scar 


NO EXPLANATION OF SCAR MENTIONED IN REPORT 


Although the witnesses for the defendants sought to do away with 
the limpimg on crutches at the wedding, and even the whole story 
of a carriage accident, no attempt was made to show any other 
cause for the scar which Ramendra Narayan Roy undoubtedly had 
on his left ankle Bıbhabatı Devi herself admitted the ewsistence of 
the scar, and said she found this mark on Ramendra Narayan Roy 
at the time of their marriage, a scar that looked like a cut mark on 
his leg, left leg, slightly above the left ankle jomt on the outer aspect, 
on the outer side of the leg As regards the suggestd limping at Rabindra 
Nath Roy’s wedding, she went no further than to say, she did not remember 
it That Ramendra Narayan Roy did imjure his leg, 1s confirmed by a letter 
Written to Bibhabati Devi on the 19th February, 1904, by her own sister 
Malna ın which the latter said “we are all glad to hear that Ramendra’s 
leg has healed” This letter was written rather less than a month after 
Rabindra Nath Roy’s wedding In all the circumstances, and having regard 
to the relevant evidence, 1t 1s not surprising that the learned judge came to 
the finding that the irregular scar on the top of the left outer ankle of the 
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plamtıff 1s the scar which the Insurance doctor saw, “f other facts point 
to the identity, and no other fact displaces 1t To put the matter as its very 
lowest, both Ramendra Narayan Roy and the plaintiff had a scar on the left 
outer nakle The coincidence is there, and it certamly tells in the plamtiff’s 


favour 


“SCALY FEET”—A BHOWAL FAMILY PECULIARITY 


I have already discussed the scaly feet, and very little more on this 
pomt need be added Dr MacGuilchrist saw this condition of the skin on 
the plamtrff, and said it 1s called ichthyosis or fish skim, and expressed the 
opinion that ıt 1s hereditary This opinion ıs of the utter (sıc)' importance in 
view of the fact that the plaintiff stated that he and Rabmdra Nath Roy, 
Kripamoyee Devi (sister of Rajendra Nath Roy, the father of Ramendra, 
Ranendra and Rabindra), Budhu (Jalad, Jyotirmoyee Devi’s son), Mam 
(Promodbala, Jyotirmoyee Devi’s daughter) as well as Jyotirmoyee Devi, all 
had this peculiarity It 1s to be noted that the plamtıff was not challenged 
on this point im cross-examination Jyotirmoyee Devi said that her father 
Rajendra, his sister Kripamoyee Devi, Ramendra, Rabindra and she herself, 
her son and her daughter, all have this condition Jyotirmoyee Devi we 
saw for ourselves, as already mentioned, and there 1s no doubt, in my opinion, 
that her instep and the plamtiff’s are very much alike as regards this curious 
skm condition Dr Ashutosh Das Gupta, the family physician, had sand, 
toughness of the skin m the ankle-jomts 1s a peculiar feature of the members 
of the Bhowal Raj, with the exception of Bara Kumar (Ranendra) and Indu- 
moyee (the eldest daughter of Rajendra) Dr Denham White observed the 
condition of the plaintiff’s ankle and the dorsum of both ms feet, and when 
asked what it was, sad “I think it is a condition of hyperkerotosis”’, 
possibly due to a deficient endocrine Secretion, such as thyroid He said 
that both he and Dr Thomas came to this conclusion It 1s impossible, 
therefore, not to agree with the finding of the learned judge which he 
expresses in these words “I find that the second Kumar had this fish skin 
on his mstep and ankle, just as the plaintiff has it, and that the Raja 
(Rajendra) and the other persons named by Jyotirmoyee Devi including 
herself had or have it too It 1s a thing running in the family” 


MORE THAN A MERE COINCIDENCE 


another, to have the same sort of condition in this respect, especially having 
regard to Dr Denham White's Opimion as to its origin, but when one finds 
that there 1s evidence that this was a peculiarity, characterising various 
members of the family with which a certain man was claiming close relation- 
ship, and even possessed by a man whose son that man claimed to be, I 
thik ıt 1s not unreasonable to regard the common existence of the pecu- 
harıty as somethıng more than a mere coincidence, and at the very least, as 
affording considerable support to the claim that 1s being made Taken wm 
conjunction with the comcidence of the ankle scar, it does, ın my opimon, 
catry the plamtiff a very long way indeed 
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SYPHILIS 


I now pass to the question of syphilis The learned judge, upon a 
careful examination of the medical evidence, came to the conclusion that the 
plaintiff 1s “an old syphilitic Individual”, and that on the nght side of the 
bridge of the nose has occurred a bony growth 7/16th of an inch in diameter, 
—that on the left side of the bridge of the nose there has occurred a slight 
thickening of the bone,—that there 1s a slight thickening of the septum 
and inflammation of the mucus membrane of the nose, and that these and 
even the admitted bony growth alone, coupled with the fat from which the 
nose could not be altogether immune, and with the fact that there has been 
a slight “saddlimg”, explain the difference between the plaintiff’s nose and 
that of Ramendra Narayan Roy, judged by the photographs alone He points 
lus finding by saymg “These and the node alone are bound to change the 
appearance of the nose, so that ıt no more displaces his identity than the 
fact that he had come to have some grey hair” 


As stated in the early part of tlus judgment, one of the few facts about 
Ramendra Narayan Roy, about which there could be no dispute, was that 
at the time of his apparent death in Darjeeling in May, 1909, he was suffering 
from tertiary syphilis, and ıt was common ground in the case that Ramendra 
Narayan Roy had on him gummatous ulcers at that time It 1s obvious, 
therefore, that ıf ıt could have been defimtely established by the defendants 
that the plamtıff had not and never did have syphilis, that of itself would 
have been enough to put him out of court On the other hand, a finding 
that the plaintiff ıs or was syphilitic goes no further than showing that the 
plaintiff ıs not excluded from success ım his claim on the ground of the 
absence of this particular disease As I pointed out to the learned counsel 
for the plaintiff, ın the course of his argument before us, it 1s one of the many 
extraordinary features in this case that the plaintiff had to make it part 
of his case that he had suffered from syphilis, a position no one would 
willingly adopt unless ıt was absolutely essential to do so The plaintiff 
himself stated ın evidence (Vol 4, p 98), that he had had syphilis, and no 
less than four doctors gave evidence regatding their examination of the 
plaintiff with a view to showing that he had had syplulis 


MEDICAL, EXAMINATION OF PLAINTIFF 


When the defendants opened their case, they made an application to the 
court for an order directing the plamtiff to submit to an examination by the 
defendants’ medical man ‘The plaintiff, be ıt noted, raised objection to this, 
but eventually consented on condition that the examination should take place 
m the presence of the plaimt:ff’s doctor, and an order was made by the 
court with the consent af the parties that the plamnt:ff should be exanuned 
by a doctor on the side of the plaintiff, and by a doctor on the side of the 
defendants, and that if they differed ın their observations or theories, the 
plaintrff would be entitled to call his doctor to rebut any evidence given by 
the defendants’ doctor 


As an outcome of this order, the plaintiff was examined by three doctors 
altogether, all of whom gave evidence in the case The examimation took 
Place on the 14th January, 1936, and ıt 1s no doubt a very regrettable and 
indeed reprehensible circumstance that one of the doctors Dr K K 
Chatterjee, having arnved at the plamtiff’s house half an hour before the 
time appointed for the examumation, should have taken the opportunity of 


`~ 
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making a prelimmary examination of the plaintiff ın the absence of the other 
doctors He made a record of his observations 1n a note written in pencil, 
and he did not show this to the other doctors It was not without sigm- 
ficance that this note deals solely with mdications pointing to syphilis, and 
contains no reference to any of the other marks which were to come within 
the scope of the examination This action on the part of Dr K K 
Chatterjee provided material for criticism, on the part of the defendants, as 
to the valne of this doctor’s evidence, and this was augmented by the fact 
that the doctor thonght fit to adopt the position that when he was engaged 
to take part ım the examination, ıt was never disclosed to him that he would 
be required to look for syphilis, though he was a specialist upon the subject 
Much was made of the fact that he took with him for the purpose of the 
examination a number of medical books, meluding several treatises on 
syphilis 


VALUE OF DR K K CHATTERJEE’S OPINION AS A SPECIALIST 


Reluctant as one is to cast an aspersion upon a member of an honourable 
profession, I am afraid one can only come to the conclusion that 
Dr K K Chatterjee was not quite truthful, when he said he had no reasoa 
to think he was gomg to see a person with supposed marks of syphilis upon 
him, and he certainly was not altogether fair to the other doctors concerned 
One must also bear m mind that a specialist 1s sometimes so obsessed with, 
or at any rate, has his mind so much on bis pet subyect,—if one may use 
the expression,—that he is prone to find signs of the disease he specialises 
m, where other medical practitioners would not On the other hand, 
where there is doubt as to the right diagnosis to be made from objective 
signs, one would ordinarily attach greater weight to the opimion of a specialist 
than to that of a general practitioner, not professing to have any great 
specialised knowledge I do not think that the defendants sought to put 
their argument on the matter of syphilis any higher than this that the 
marks on the plamtiff’s body do not prove conclusively that he had ever 
had syphilis, though they did argue that, to say the least of 1t, 1t was 
extremely unlikely, if not impossible, having regard to Ramendra Narayan 
Roy's condition in 1909, that the syphilis would ever have “gradually passed 
off”, as the plaintiff said it had The plamtiff averred in his evidence that 
he was cured by God, and not by the sannyasis 


REASONABLE CONCLUSION ON MEDICAL EVIDENCE AS A WHOLE 


I do not propose to quote at length the various depositions of the medical 
witnesses I have examimed all the relevant parts of them, and I have satisfied 
myself that the learned judge before atriving at his findings fully took into con- 
sideration all the evidence in this matter Despite the criticism, which can 
justifiably be made of Dr K K Chatterjee’s behaviour in connection with the 
joint exammmation, I think 1t was Tight to give greater weight to his opinion than 
to that of the other doctors Dr Chatterjee’s evidence was quite positive that 
of the others, on the whole, much Jess so, and the suggested alternative explana- 
tions were unconvincing Accordingly, on a survey of all the medical evidence, 
it seems to me not unreasonable to hold that there were indications that 
the plamtiff was syphilitic, but even if this might he going too far, it certainly 
would be a fair conclusion to come to, that the medical evidence does not satis- 

factorily establish that there was no syphilis in the plamtıff 
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OTHER MARKS 


With regard to the other marks on the plamtff, as set out by the learned 
judge on mi 228 and 229 of the judgment, I do not think that any great 
importance should be attached to them ‘There was oral evidence showing 
that Ramendra Narayan Roy had all these marks, but I am not sure that 
much relance can be placed upon it, and the learned judge Iumself seems 
to have been more than a httle dubious as to its value, as, in regard to most 
of them at any rate, he qualifies his acceptance of the eridence by expressions 
such as “The surest basis of this conclusion will be the identity otherwise 
proved’, “If the identity otherwise appears”, and “unless 1t 18 displaced by 
the failure of identity on other grounds ” 


t 


CONCLUSIONS ON PHYSICAL IDENTITY 


The learned judge summed up Ins conclusions on the matter of the 
physical identity of the plamtiff with Ramendra Narayan Roy m a series 
of propositions, which shortly put are as follows 


Jsotirmoyvee Devi, Saraynbala Dev: (Ranendra Narayan Roy’s widow), Saro- 
pm Devi (Bibhabati Devt’s aunt) and Pura Sundari (Bibhabat: Dev1’s cousin) say 
that the plaintiff 1s Ramendra Narayan Roy ll other relations say the same, 
except Phanindra Banerjee and hus sister and her son-in-law Jyotirmoyee Dev?’s 
belief 1s honest, or the sittation that arose on the 4th May could have never 
arisen Respectable and mdependent men,—elderly people havımg no sort 
of interest, and men of position and property,—“whom one would not suspect 
of romance of any kind", and who would draw the line at perjury,—swear 
that the plamtsff 1s Ramendra Narayan Roy This combmation of testimony 
of itself presents a very formidable obstacle ın the way of the defendants- 
appellants, and ıt becomes all the more so, when one looks at the evidence on 
the other side and finds that there 1s not a single mdependent witness, who 
knew Ramendra Narayan Roy, and remembers lum, who 1s really certain that 
the plamtiff is not the man he says he 1s x 


The learned judge then adds to all this the evidence afforded by the 
identifying marks He has made a comparative table, demonstrating ihe 
identity of personal features and marks, and mentions also one or two other 
pomts of similarity His conclusions from the thmgs set out m hus table 
are that they represent “such “a collocation of accidents that can never occur 
m a second individual”. Upon the assumption that the learned judge's table 
18 Correct, the conclusion he draws from it is, mm mv opimion, a reasonable 
and proper one Even if one eliminates some of the pomts of simularity, 
unless anv one of them had been ‘‘proved” m the legal sense to be defimtely 
agamst the plamiff, as, for example, the colour of the eye, it would still 
not be unreasonable to hold that such a concomitance must involve a 
great deal more than mere coimcidence I think, therefore, that the learned 
judge was fully warranted ın saying that the plamtiff must be the second 
Kumar himself, unless ıt appears that he had died at Darjeeling, or that he 
1S not a Bengalee 


Darjeeling has been dealt with There remam the other tt 
aree matters 
any one of which, as the learned judge appreciated, might conceivably 
Operate to destroy the effect of the evidence on physical identity 
54 : 
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“MIND OF THE PLAINTIFF” 


In disenssing “the mind of the plamtiff”, the learned judge observed 
that 1f the Kumar was educated, that, without more, would demolish the 
plaintiff, and nobody would trouble about memory or any thing else And 
again, 1f the second Kumar was educated m any sense, the plamtiff is not 
the man, and no mmute examination of his ignorance of things would be 
necessary The learned judge expressed the opimon, based on careful 
observation of the plamtıff himself, as he showed up im the witness box and 
upon the evidence he gave, that the plamtiff was absolutely illiterate, and 
indeed the learned counsel who represented him did not seek to argue 
otherwise, etther ın the court below or before us 


DEFENDANTS’ EXAGGERATED PICTURE OF THE KUMAR 


Much of the difficulty ın the way of making a comparison between the 
mental equipment, or rather the lack of it, of the plaintiff and that of Ramendra 
Narayan Roy, arose from the fact that the evidence as to the exact standard 
against which the plaintiff was to be measured, the criterion to be applied, was 
hard to ascertain It seems quite obvious that even as regards the interests (s?c) 
of the defendants, the standard put forward was very much too high; viewed 11 
the light of the question put by Mr Chandhuri ım the cross-examination of the 
witness Ghosal (Vol 4, p 3) If that had represented a true picture of Ramendra 
Narayan Roy, ıt certainly would have been amazing, as the learned judge 
points out, that any sane man could have imagined for one moment that the 
plaintsf—a Punjabee peasant according to the defendants—would ever be 
able to sustain the part he was undertaking to play Tt seems clear that 
the defendants came to realise this to some extent, at any rate, after some 
witnesses had given evidence on behalf of the plaintiff as to the kind of person 
Ramendra Narayan Roy really was, and then a sort of toning down began, with 
the result that the gulf between Ramendra Narayan Roy and the plazntiff, 1f 
there was one, became considerably narrowed To put the matter another 
way, the defendants found that ıt was quite smpossible, or at least impracticable, 
to get their witnesses on the question of Ramendra Narayan Roy’s mental and 
mitellectual attammments to maintain the level originally set The result of all 
thus was that the combined effect of the evidence was that the standard the 
plaintiff had to conform to, ın order to succeed in establishing mental identity 
with Ramendra Narayan Roy, or, at any rate, to show that the difference 


y aa so great as to oust the other findings on identity, was very much 
owere 


“PHANI’S DIARY” 


The learned judge has very carefully examined all the evidence 
relevant to the question of the education, knowledge and pursuits of Ramendra 
Narayan Roy, for the purpose of ascertaming whether the cross-examination 
of the plamtiff and the answers he gave ın the witness box reveal ignorance 
of any of the things ın regard to which Ramendra Narayan Roy would or 
ought to have been able to answer correctly, due allowance bemg made for 
the lapse of time, absence from contact with the subject matter of the diverse 
questions, and forgetfulness or loss of memory I would here repeat that, m 
my opinion, nothimg could be more reprehensible ın connection with the 
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preparation and presentation of a swt at law than ‘ the coaching, as ıt 
undoubtedly appears to be, of the witness Phanındra Banerjee by means of 
that “amazing book”, as the learned judge calls ıt, which in the argument 
before us, was referred to as “Phami’s diary’ I have no doubt whatever 
that this witness was put into the box as “a sort of second Kumar's intellec- 
tual double”, to use the words of the learned judge, and “as a measure of 
what he (the second Kumar) would be like, if he were hving today” If and in 
so far as the case of the defendants has suffered detriment from this manœuvre, 
it 18 entirely thar own fault 


TRIAL, JUDGE’S CORRECT ESTIMATE 
The learned judge has fully considered the matter of Ramendra 
Narayan Roy’s degree of education, his acquamtance with English and 
English customs and clothes, and his knowledge of the various sports 
and pursuits, about which the plamtff was asked im cross-examuna- 
tion, and he comes to the conclusion that Ramendra Narayan Roy, 
when he left for Darjeeling, was just as illiterate as the plaintiff, and that 
the whole of the cross-examination of the plaintiff, so far as ıt went to his 
general knowledge, was over his head, and so-far as ıt went to sports, it 
dealt with things which Ramendra Narayan did not know I am bound to 
say, speaking for myself, that the reading in court of the c1oss-examimation 
of the plamtiff created in my mind the strong impression that much more 
might have been done than was, im fact, done to test the bona fides of the 
plaintiff I entirely agree with the learned judge that st should not bave 
been beyond “the combined memories of a thonsand people aided by the 
skill of lawyers and the memory of the wife” to think of something which 
- no amount of tutoring could have prepared the plaimtiff to meet ‘The learned 
judge is quite right, mm my opmion, m thinking that ıt would not have been 
feasible “that the whole memory of the second Kumar” could be put en bloc 
into this Punyabee peasant In my view, the cross-examinaton was mainly, tf 
not entirely, directed to matters ın regard to which the actual knowledge 
of Ramendra Narayan Roy was, to say the least of it, extremely dubious, 
and many of the topics dealt with and the form of the questions were such 
that even 1f Ramendra Narayan Roy originally had some knowledge of these 
topies, he might easily, after the long lapse of time, have found himself’ in 
the postion of not bemg able to recall that knowledge or to give correct 
answers to the questions asked ` 


NO PREVIOUS TUTORING OF PLAINTIFF 


In my considered opmon, the learned judge was quite right im the 
estimate he formed of the kind of man Ramendra Narayan Roy was, and of 
the amount of knowledge he possessed concerning the various topics which 
Were the subject matter of the cross-exammation of the plaintiff The learned — 
Judge was, I think, quite justified in saying that the remarkable thing about 
the cross-exammation was that ıt did not touch, “except imeidentally and 
generally, apropos of nothing, the Kumar’s memory”, except for fonr things, 
his sypinhs, the tutors who taught him and their success, a few questions 
about what occurred at Darjeeling and a question about the Bara Dalan, the 
manager’s house in the Rajbari at Jaidebpur It seems to me obvious that 
there must have been many topics ın regard to which the plaintiff might have 
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been subjected to a raking cross-examination, against which no amount of 
previous tutoring would have proved an effective shield To mention only 
one example, no amount of tutoring would have enabled the plaintiff to 
identify persons produced before him in court, or even photographs of men 
or places I see no indications whatever that the plaintiff had, im fact, been 
tutored mm any way On the contrary, he displayed an abysmal ignorance 
of matters ın regard to which one might have expected him to have acquired 
some knowledge as the outcome of his long residence with Jyotirmoyee Devi, 
his stay ın Calcutta and his social and other activities there 


MISHANDLING OF CASE 


It cannot be denied that ın various respects this case has been mishandled 
on both sides, and it was no doubt a blunder ım tactics as well as being ethically 
wrong to endeavour to further the plaintiff’s case by calling evidence to lend 
support to the plamtiff’s mability or apparent inability to count, but I do not 
think that the plaintiff’s failure to answer the counting questions, put to him, 
1s Of any serious consequence I think ıt 1s more than likely that he was 
being rather stubborn, and in a way aggressive, by way of reaction to the 
sort of catch questions which from time to time were put to him 1m cross- 
examination, and that his refusal to count was not due to ignorance ‘This 
seems to be the learned judge’s view also 


PLAINTIFF’S CROSS-EXAMINATION A SPECIES OF “LOGOMACHY” 


I think the learned judge was quite right in thinking that in judgmg the 
cross-examination of the plaintiff and the nature of the questions put to him,— 
many of them might not unfairly be described as constituting a species of 
logomachy rather than a searching of mind or memory,—one has to endeavour 
to consider and appreciate how an ilhterate and vacuous mind would be likely 
to respond to words not known or not familiar to it, or to words taken apart 
from any context To put to such a man questions involving puns, or to pass 
from word to word, from meaning to meaning, would be almost certain to cause 
him to become confused and unimpressive With all respect to the learned 
counsel concerned, and with regret, I find myself ın complete agreement. with 
the learned judge’s criticisms of the cross-examination, and upon a very careful 
survey and perpending of the evidence, I am unable to hold that the learned 
judge’s findings regarding the mind of the plaintiff in relation to knowledge of 
English and English clothes, sports, billiards, polo and racing are not justified 
on the evidence before him 


JUDGE'S CONCLUSION ACCEPTED 


The learned yndge, ont of the welter of conflicting evidence, constructed a 
Counterpart, as it were, of the mind of Ramendra Narayan Roy, against which 
he measured the mind of the plamtyf as disclosed by him by his answers mm 
evidence and as illuminated by the plamtif’s demeanour in the witness box 
I, therefore, see no reason for disagreeing with the conclusion arrived at by 
the learned judge that assuming that the second Kumar was illiterate in 1909, 
and allowing for the lapse from bare literacy that might occur, the mind of 
the plaintiff, so much of it as the defendants revealed by their cross-examina- 
tion, is not different from what would be the mind of the second Kumar to-day 
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LITERACY: SPURIOUS LETTERS PUT FORWARD BY DEFENDANTS 

The learned judge has dealt with the question of Ramendra Narayan 
Roy’s ability to write under a separate heading, which he entitles, the 
“Literacy of the second Kumar’? Tins 1s a matter concerning which there 
was much controversy and discussion ın the appeal before us as well as at 
the trial The defendants contended that Ramendra Narayan Roy, though 
not 1n any sense an educated person, could read and write without difficulty, 
and in support of this, they produced in court on the 19th November, 1932, 
a series of letters alleged to have been written by Ramendra Narayan Roy 
to his wife Bibhabati Devi These letters were put to the plaimtiff im cross- 
examination, and he repudiated them It was imdeed the contention on the 
plaint:ff’s side that all these letters were forgeries, and I have no doubt that 
the learned judge was right ın rejecting them as not being genuine for the 
reasons which he gives in support of lis ruling The attempt on the part 
of the defendants to substantiate their contention that Ramendra was a fairly 
facile writer by putting forward these spurious documents was in a way 
analogous to a false defence of alb: ın a crimunal case, in that failure was 
bound to react very unfavourably on those who were unsuccessful in 
persuading the court to accept their contentions 


BENGALI AND ENGLISH SIGNATURES OF PLAINTIFF 


. Apart from these letters, the only Bengah handwriting of Ramendra 1s one 
signature The plamtzf ın his evidence said, as to Ins present knowledge, that 
‘he could sign his full name, Ramendra Narayan Roy, ın Bengali, and could sign 
‘his name in English ım three ways, namely, Ramendra N Roy, R N Roy and 
R N R, but when he was asked im cross-examimation to pick out the com- 
ponent parts of the signatures, he was unable to do so, or rather made an 
attempt which was incorrect except ın two respects The learned counsel for 
the plamtıff admitted ın the appeal that the plaintiff was incapable of dissecting 
Ins signatures ‘The learned judge took the view that, the whole signature, 
whether ın Bengah or in English, had become to the plamtuff nottung but a 
mark, though he thought that when the plamtiff did give the two correct 
answers, that was indicative of some trace of real memory and not a mere 
lucky guess 


PLAINTIFF'S EVIDENCE OF LITERACY 


It ıs unquestionable that the plamtiff was quite illiterate Though he 
could manage to make four signatures, he had no idea what the signatures 
represented, and certainly, he was unable to read anything, even his own 
name ‘The question, then, arises whether Ramendra Narayan Roy was equally 
mcompetent A number of witnesses gave evidence on the side of the 
plaintiff to show that after the death of lus father, Ramendra gave up all 
pretence of studying and his tutors found it quite impossible to do anything 
with lum One of the witnesses stated that he tried to teach English to 
Ramendra Narayan Ros, without his being aware of what was being done, as he 
was so wayward and had such a temper that he would have resented any serious 
anstruction The learned judge has relied upon certain documents, namely 
(1) A letter written by A H Wharton who was appointed after Rayendranath 
Roş’s death to teach the three Kumars colloquial English This letter was 
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written on the 25th July, 1902, and as the learned judge puts it, it 1s "full 
of disgust” Wharton had realised the hopelessness of trying to instal any 
learning -into the mimds of the Kumars, and was resigning his post up 
consequence (2) A report made by H C F Meyer, who was then the Manager 
of the Bhowal Estate, to the Collector of Dacca This report 1s dated the 
15th June, 1904, and in it Meyer said, “as regards the two younger Kumars, 
you yourself know it ıs smpossible to do anything with them * * + They 
have had next to no education” (3) A letter from Kah Prasanna Ghosh dated 
the 26th April, 1905, written to Ramendra Narayan Roy Kalı Prasanna Ghosh 
was at one tıme the manager of the estate and had known all the three 
Kumars from their infancy ‘The only relevant part of this letter, however, 
was a sort of postcript m an unidentified handwriting, and so was not properly 
admissible ın evidence 


HANDWRITING 


The importance of these documents was stressed before us in the appeal, 
and no doubt the letters of Wharton and Meyer were very significant, and 
there was a good deal of oral evidence on similar lines Having discussed 
the relevant evidence touching the question of the literacy of Ramendra 
Narayan Roy, the learned judge stated that the point remained, whether 
whatever literacy Ramendra Narayan Roy did acquire from the labours of his 
tutors, could lapse to complete illiteracy, except for the ability to write the 
Signatures without even a knowledge of the letters composing them And 
so the learned judge passed to a consideration of the handwriting of the 
plaintiff and that of Ramendra ‘ 


EXPERT OPINION SOUGHT BY DEFENDANTS BEFORE TRIAL 


With regard to this, there is evidence of experts on both sides given 
after making a comparison of certain admitted signatures of Ramendra 
Narayan Roy of the year 1909 or earher, and admitted signatures’ of the 
Plamtiff of 1926 or after On the 8th February, 1932, that 1s to say, two 
years before the trial began and more than five years after the plaintiff 
had submitted his memorial to the Board of Revenue with nimeteen signa- 
tures upon it, the Government Pleader of Dacca, Sasanka Coomar Ghosh, 
acting for the defendants, sought the opimon of one $ C Chaudbur1, 
who had formerly been the Government handwnting expert attached to the 
Criminal Investigation Department in Calcutta A requisition was sent to 
the Commissioner of Police, Calcutta, with a request that Mr Chaudhuri’s 


opinion should be obtained The following ıs the list of the documents. 
submitted for opinion 


Group A 


Hundis executed by the late Kumar Ramendra Narayan Roy and 
lis brothers 


7 Hundis and one hand-note 
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Gioup B ; 


(1) Four vakalatnamas with signatures of the Impostor as 
Ramendra N Roy im Land Registration cases at Dacca in 1929 


, (2) Three typed petitions contaming eight pages in Land Regis- 
tration Appeals Nos 50 and 51 of 1929-30, filed before the Collector 
of Dacca, and. bearing the signature of the Impostor as Ramendra 
N Roy 

(3) Two petitions ın Bengali ın Land Registration cases Nos 2718 
and 2719 of 1929-30 before the Land Registration Deputy Commussioner 
and signed by the Impostor as Ramendra N Roy, six pages 


To this was added — 


N B—Signatures ın Group A of Kumar Ramendra Narayan Roy 
underlined with a red pencil are to be compared with those of the 
Impostor ın Group B also similarly underlined Five signatures from 
each group which are most dissimilar may be selected for comparison, 
and opinion with reason may kindly be recorded Prints, enlarge- 
ments, as well as the negatives, are to be returned along with Fe 
expert opinion and the documents 


A DISINGENUOUS ATTEMPT 


A more disingenous, and indeed improper, way of obtaining an mdependent 
and unbrassed opmion than this would be hard to find The writef of the 
note above set out made no secret of what he wanted, and the use of the 
word ‘Impostor’? was quite obviously designed to influence the views of the 
expert The learned counsel for the defendants admitted that he could not 
justify this method of submitting the signatures to the expert, and said ıt was 
wrong, foolish and indiscreet I regard this as another instance of unfor- 
tunate tactics on the part of the defendants It 1s significant that a note 
was added to the document, asking that the expert should send his opinion 
to Mr § C Ghosh at 19, Lansdowne Road (Calcutta) or delivered to 
Mr S N Banerjee (that is to say, Satyendranath Banerjee) at the same 
address In this note also ıt 1s reiterated that “five signatures from each 
group which are most dissimilar may be selected ” 


The remarkable thing was that ın spite of the obvious desire to influence 
the expert against the “Impostor”, Chaudhuri wrote a report in which, 
having set out a string of differences in the signatures in the two groups, he 
ended by saymg im effect that ıt seemed more probable that the writer of the 
A series was the writer of the B series, and the differences were caused by 
infirmity, old age or disease He observed in both lots certain common 
characteristics, and was of the opinion that an imitator would not have been 
able to reproduce these common characteristics, and then, as ıt were, imposed. 
upon them imdications of infirmity or old age 


t 
LATER APPROACH TO SAME EXPERT BY BOTH SIDES 


The letters ın Bengali which Ramendra Narayan Roy was said to have 
written to his wife Bibhabati (which have already been discussed in this 
judgment) were originally filed in court ın a sealed cover They were 
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photographed by order of the court m December, 1933 The photographs of 
the letters, together with some admitted signatures of the plamtiff, were sub- 
mitted to S C Chandhuri,—i:ncidentally, ıt was, I think, admitted on behalf 
of the defendants that the sealing up of these letters was foolish, and sending 
them to the expert equally so,—on the 4th January, 1934, for his opinion 
Before he gave his further report, he, however, received another requisition 
On the 9th January, a pleader, acting on behalf of the plamtiff, went to 
S C Chaudhuri for an opimon on two sets of English signatures, those of 
Ramendra Narayan Roy and the plaintiff, and on the Bengal: handwriting 
Chardhuri declined to give an opinion on the Bengal: set, as he had already 
given one to the other side, but he did give an opimion on the Enghsh set 
to the effect that they were by the same hand 


CALLING OF EXPERT AS WITNESS BY PLAINTIFF 


Shortly after this, S C Chaudhuri gave evidence on behalf of the 
plaintiff He was cross-exammed by one P N Mukherjee, a pleader ordinarily 
practising at Alipur, and supposed to be an expert in handwriting He had 
previously been employed by the defendants to consult S C Chandhun, 
regarding the signatures in dispute, and had had a discussion with Chandhun, 
before the latter submitted his report to the defendants It was suggested 
before us that ın the circumstances it was highly improper that P N 
Mukherjee should have been brought ın to cross-examine the witness, and 
Tam bound to say that by so acting Mukherjee put himself in a very 
invidious position The conduct of S C Chaudhuri too 1s open to criticism 
in that he consented to give an opinion to the plamtıff after he had already 
given one to the defendants, and it detracts very considerably from the 
value of the evidence he gave m court It does not, however, affect the 
value of the opinion he gave to the defendants in the year 1932, as at that 
time he had not been in commumication with the plaintiff at all 


JUDGE'S FINDING ACCEPTED 


The learned judge has fully considered the evidence of S` C Chaudhur, 
and that of the defendants’ witness, Hardless, and with regard to the 
nineteen signatures on the memorial, he came to the conclusion that it 
would have been impossible for anyone to have written them unless he 
knew how to write He thinks that the plamtff could not have learned 
to write after the year 1921, seeing that be does not know the letters, and 
therefore, the signatures, both English and Bengal, must have been written 
with a faint memory of at least one of the letters I think, there is a great 
deal ın the argument pnt before us on behalf of the plaintiff, that 1f the 
plaintiff had been coached with a view to his being able to wnite the signa- 
tures, in all probability he would have been taught as well the letters which 
made up the names in the signatures, even if he were not tanght writing 
in the ordinary way I see no reason for disagreemg with the view of the 
learned jndge that knowledge of letters like any other sort of knowledge 
may be forgotten, and lapse from a bare literacy to illiteracy 1s by no means 
an impossible or rare phenomenon As the judge points out, one, who had 
tried to learn an Urdu or a Sanscrit script and then not keep it 'up would 
easily forget the mdıvıdual letters, though he might be able to reproduce a 
particular word or set of words, such as a signatnre Upon a review of the 
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opinions of the two experts, there seems to me no good reason for dis- 
senting from the finding of the learned judge that the signatures of Ramendra 
Narayan Roy and the signatures of the plamtiff are by the same hand 


LOGICAL WORKING OF JUDGE’S MIND 


Despite the criticisms directed against the judgment of the tnal court, it 
seems to me that the more one looks into ıt, the more one appreciates the 
logical working of the learned judge’s mind Throughout the judgment, he 
1s endeavouring to arrive at the truth, upon the evidence before him, by 
a series of stages whereby he, step by step, eliminates ın turn aspects of 
the plaintiff’s story, each of which might be sufficient to destroy hım By 
his findings on the body and mind of the plaimtiff, and on the handwriting, 
he had reduced the problem before him to a pomt, where he 1s able to say 
I have examined so far the body and mind of the plaintiff, feature by 
feature, and seen nothing that displaces the identit) proved by direct 
evidence of the kind stated, and by a collocation of undisputable features, 
that cannot occur m a second mdividual I have found that the handwriting 
is the same, and the plamtiff 1s untutored And thus he reaches the position 
that he ıs able to say ‘‘Nothimg, ın my opimion, can displace the identity, 
wunless ıt appears that the second Kumar died at Darjeelmg, or that 
the plaintiff 1s Mal Singh of Anjla, or not a Bengalee at all” 


PLAINTIFF'S IDENTITY—A PUNJABEE OR A BENGALEE? 


There now remaums, therefore, for discussion this last question of whether 
the plamtiff ıs a Punjabee, as the defendants appellants sav, or a Bengalee 
In looking at this question, one cannot help feeling once again, how 
extremely unlikely it 1s that, xf Jyotarmovee Devi had been minded to stage 
a gigantic imposture, she would have chosen a man of a different race from 
that of her brother—and a hopelessly illiterate man at that—to plav the part 
of the principal actor in the drama, especially, 1f as the defendants orginally 
maintained, he bore no resemblance whatever to the character he was 
destined to represent Nevertheless, the case made m the defendants’ 
written statement was that the plaintff 1s a Pnnjyabee At the tral, the 
defendants went further, and endeavoured to prove that he was one Mal 
Singh of Aujla, a village in the district of Lahore ın the Punjab, though this 
was uot put to the plamtiff bimself, when under cross-exammaton The 
plamtiff was not asked whether he was Mal Singh, and he was not even 
asked whether he was Sunder Das, which was the name adopted br him 
at the time he was imutiated as a sannyasi by the guru, Dharam Das 


STORY OF THE PUNJAB ENQUIRY 


In order to appreciate the evidence given on the question of whether 
the plaimtiff ıs a Punjabee, ıt 1s necessary to go back to the month of May, 
1921 The plaintiff had presented himself before Lindsay, the Collector at 
Dacca, on the 29th May, and had asked for an enqmry It would appear 
that either on his own imtiative as an outcome of this interview, or possibly 
because ıt had been suggested by Satyendranath Banerjee, Lindsay arranged 
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for a police officer, Sub-Inspector Momtazuddin, and a steward of the Bhowal 
estate called Surendra Chakravarty to undertake an enquiry in the Punjab 
for the purpose of ascertaining the identity of the plaintiff, and these two 
started off to the Punjab on the 31st May, taking with them a photograph 
of the plamtıff 


REPORT OF SURENDRA CHAKRAVARTY 


About a month later, namely, on the 27th June, 1921, Surendra Chakra- 
varty sent a report from the Punjab to the Assistant Manager of the Bhowal 
estate In that report, he stated that he and “Monmohan Babu”, the name 
assumed by Momtazuddin for the purpose of the enquiry, proceeded to 
Calcutta, and from there to various places, until they arrived at Hardwar 
There Surendra Chakravarty got to know of a sadbu named Hirananda, 
who was at a place called Karkhal Surendra Chakravarty showed the 
photograph to Hirananda, and a chela of the latter at once said that it was 
a photograph of Santodas, a chela of Dharam Das ‘The same day Surendra 
Chakravarty and Momtazuddin proceeded to Amnitsar, found Hurananda at 
Sangawalla Akiwa at Amritsar, and there they showed the photograph to 
Eirananda, and to his chela Santaram, and Santaram recogmised it, as bemg 
a photograph of Sunder Das, a disciple of Dharam Das The teport went 
on to say that Surendra Chakravarty and Momtazuddin proceeded to a 
place called Chhoto Sansra, some 20 miles from Amritsar, and there they 
made contact with Dharam Das, they having been informed that Dharam 
Das was hving there Directly Dharam Das saw the photograph, he recog- 
mised the man whose photograph it was, and at the same time a chela of 
Dharam Das, named Deva Das, also recognised it, and both of them said 
that the man im the photograph was Sunder Das 


According to the report, information was given, “About 15 years ago 
Narain Singh of Anjla had bronght Sunder Das to Dharam Das and got him, 
then aged 15, matiated as a disciple’ On the day on which the report was 
sent, Dharam Das, Deva Das, Santaram and certain other persons were taken. 
before a Magistrate, and made to identity “the standing photo of Sunder 
Das” The report stated that the Jaidebpur sadhu ıs a Pungabee, and a 
Postscnpt was added saying, “the ongmal name of Sunder Das, and the 
names of his parents have not been ascertained, but only the name of his 
uncle” “If the photo of the sadhu in lengh, which was given by Kah Mohaz 
Babu, be that of the Jaidebpur sadhu, he 1s certainly Sunder Das” 


On the 2nd Juis, 1921, the Manager of Bhowal estate sent to Iandsay 
an English translation of Surendra Chakrayarty’s report, with a covering 
letter in which he said, “They have got some clue to trace out the real 
identity of the man in the near future” He also said m the letter, “The 
Board has got conclusive proof about cremation, and as the real identity of 
the sadhu is about to be ascertamed, the proposal, if any, of changing any 
portion of the notice shonld be reconsidered’? He was teferring to the 
“Impostor Notice” of the 3rd June 


; TELEGRAM TO BIBHABATI DEVI 


On the 4th July 1921, the result of the en 
Y quiry, as contamed in the 
report, was telegraphed to the manager by Bibhabati, and the telegram said, 
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“Just received wre saying antecedents traced” The learned judge expresses 
the opmuon that the reason for this telegram saying that the antecedents 
had been traced ıs that Momtazuddin went to Aujla on some date before 
the ist July, 1921, and verified the information, received at Sansra from 
Dharam Das on the 27th June, that the plamtiff was Mal Singh, and the 
learned judge makes the comment that having regard to this telegram, it 
would be idle to pretend that Satyendranath Banerjee had nothing to do 
with the enquiry, and ıt seems to me that that was a reasonable inference 
to be drawn from the circumstances 


r 


7 STATEMENTS OF PUNJAB WITNESSES 


On the 27th June, 1921, Dharam Das Naga made a statement before 
Raghubir Smgh, an honorary magistrate at Rajasansi, a place situated some 
seyen or eight miles from Amritsar He identified himself as being a chela 
of one Harnam Das, and stated that he resided at Monza Sansra, thana 
Aujla in the district of Amritsar, and said, “This picture which has been | 
shown to me 1s that of my chela Sunder Das”. According to this Dharam Das,” 
Mal Singh used to live ın Monza Aujla ım the district of Lahore, and a cousin 
of his Narain Singh had brought him to Dharam Das some eleven years 
previously, and Dharam Das made him his disciple , He then proceeded to 
give some description’ of Sunder Das ‘This statement was proved by 
Raghubir Singh, and there seems to be no doubt that ıt was made by a 
Dharam Das on the 27th June, 1921, after he had seen a photograph which, 
for purposes of identification, was marked by Raghubir Singh, as PI 
On the same occasion, three other persons made statements after seeing 
the same photograph It ıs obvious that none of these statements could 
be evidence properly admissible The details given by Dharam Das who 
appeared before Raghubir Singh showed that the person he was speaking 
of belonged to Aujla, and that hus cousin was Naram Singh,.and lus 
guardians or the people who had brought him up, were Manga Singh and 
Labh Sigh If, as ıs to be inferred from what, Dharam Das said, this 
Mal Singh was imtiated in 1910, when he was 20 sears of age, he would 
only have been 46 by the time the trial ın the court below came to an end 


It has to be recalled that on the 26th August, 1921, the Dharam Das, 
who was the plaintiff’s guru, came to Dacca, and went away from there on 
the 30th August He left in a somewhat hurried fashion “for fear of the 
polce”, as the plaimtiff said in his evidence i 


1 


COMMISSION EVIDENCE AT LAHORE 

In the course of the trial, ıt was proposed, on behalf of the plaintiff, to 
prove statements made by this Dharam Das, while he was at Dacca, but the 
learned judge refused to allow this to be done on the ground that the 
pioposed evidence was not admussible There was apparenlty no intimation 
by either side that Dharam Das was gomg to be called as a witness, and 
all that was tendered was the ‘evidence taken on commission of some ten 
witnesses of Lahore, who had given evidence, with a view to showing that 
the plaintiff was Mal Singh, identifying him by means of photographs, which 
were produced before a Commissioner at Lahore 
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BOGUS DHARAM DAS PUT INTO THE BOX BY DEFENDANTS 


On 2ist September, 1935, a man was put mto the witness box who said 
that he was Dharam Das, and that ıt was he who had made the statement 
before Raghubir Singh to which reference has been made This witness 
said that the plamtiff (who was ın court) was his chela Sunder Das, and that 
he was really Mal Singh, and belonged to Aujla The witness further said 
that be himself had never been to Darjeeling It was contended on behalf 
of the plamtiff that this witness was not the Dharam Das who had been 
the plaintiff's guru durmg his wanderings, but was a man who had come 
into the box to personate the guru,—and the learned judge, upon a considera- 
tion of the evidence which this witness gave, came to the conclusion that 
he was ın fact an impostor, ın the sense that he was not the Dharam Das 
who had been the plaimtiff’s guru, and who had come to Dacca in August, 
1921 


CONTRADICTORY DEFENCE EVIDENCE 


The learned judge has examined the evidence of the ten persons who 
were examined on commission in Lahore, with a view to proving that the 
plaintiff was Mal Singh These witnesses had given their testimony in 
October, 1933, and ıt appears from their eyidence that some two years before 
they gave their evidence, a man named Arjun Singh Pardeshi had inter- 
viewed them, and had shown them a photograph which they identified as 
being that of Mal Singh All the witnesses, with the exception of two, admit 
that this was so, and even the two were shown two photographs of the 
plaintiff one, where the plaintiff 1s shown sitting down, and dressed in a 
lingi, and the other being the photo marked D2 which the judge called 
“the Gorilla photo” of the plaimtiff The witnesses 1dentified the man ın the 
photographs as bemg Mal Singh, and they also identified certain other 
photographs of the plaintiff, including the photographs which were marked 
Pl, P2 and P4 According to their evidence, the Mal Singh they were 
referrmg to had no relations at all, except one named Sunder Singh, a son 
of Mal Sıngh’s sister Akki This Sunder Singh was said to hive at Khandi- 
wala, the very place from which one of the witnesses Wazir Singh himself 
came, and as the learned judge points out, there seems to have been 
no reason why, if Wazr Singh could be brought before the court, Sunder 
Singh conld not have come also The description and antecedents of Mal 
Singh referred to by the Lahore witnesses 15 manifestly quite inconsistent with 
that given in the statement which was made before the magistrate Raghubir 
Singh In the circumstances, therefore, it 15 perhaps not surprising that the 
learned counsel for the defendants refrained from Putting to the plaintiff, 
when he was in the box, that he was Mal Singh of Aujla, and the Dharam 
Das who was put into the witness box was in the plaintiff’s (sıc puitiable ?) 
Position of having to give a story which would fit in with what had been said 
by the witnesses from Aujla before the Commissioner 1n Lahore, the statement 
that had been made before Raghubir Singh, and the doings of ‘the admittedly 
real Dharam Das who made his appearance ın Dacca in August, 1921 


STORY OF PROCURING OF DHARAM DAS THE DEFENCE WITNESS 


It 1s interesting to see how the Dharam Das who 
: gave evidence, had 
‘been got hold of The sub-mspector Momtazuddin was ordered to go to the 
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Punjab with a view to finding this sadhu, and he took with ‚him a letter: 
from the Commissioner of the Dacca Division, so that he might be given 
such help as might be necessar} by the local police ın Ins task of tracking 
down a wanderimg sadbu Momtazuddin was in Amritsar on 29th Juls, 1935 

Shortly after that, he received information from Arjun Singh Pardeshi, the 
man who had secured the Aujla witnesses, as to where the sadhu was 

The learned judge seems to have thought that Arjun Singh Pardesh: had 
kept this Dharam Das “ready”, as he puts ıt Momtazuddin having got this 
information went off to Simla, with the idea of making use of the letter 
from the Commissioner of Dacca, and on the strength of it, getting the police 
authorities to provide him with an order requiring the local police to help 
him im finding a wandering sadhu 


MOMTAZUDDIN'’S PRETENDED SEARCH FOR THE WITNESS 


The remarkable thing about all this ıs that Momtazuddin 1eturned to Dacca 
without ever having seen the sadhu at all, although he was the only person who 
could say, 1f he was the right man, that 1s to say, the man who had made a 
statement before Raghubir Singh One cannot help agreeing with the view taken 
by the learned judge that the whole journey of Momtazuddin was im effect a 
pretence, designed to give the idea that the police officer, who had found the 
sadhu in 1921, was conducting a search for the mght witness Actually, the 
Dharam Das, who gave evidence in court, came down from the Punjab with 
Arjun Singh Pardeshi, as he admits He stayed ın a house close to the house of 
Satyendranath Banerjee, as the latter admits, for some three days, and then 
went on to Dacca, and ultimately went into the witness-box about five days 
before the beginning of the vacation ın 1935 In his evidence, he said that he 
had made the statement before Raghubir Singh, and identified before him a 
copy of the photograph which was marked “a (24)’’, as being a photograph of 
his chela Sunder Das This photograph did not have upon it the exhibit 
marked P 7 which Raghubir Singh had put on the photograph produced before 
him, and ıt seems obvious that the statement without the actual photograph 
shown 1s quite useless 


IDENTIFICATION OF WRONG PHOTOGRAPH 


The explanation given at the tral by the learned counsel for the 
defendants was that the particular photograph exhibited before Raghubir 
Singh was in the possession of the defendants, but according to information, 
given by Surendra Chakravarty and Momtaznddin, the photograph “a (24)” 
was a copy of the photograph which was identified by the witnesses before 
Raghubir Singh on the 27th June, 1921 In consonance with that 
“explanation”, the witness Dharam Das said that he was shown the photo- 
graph “a (24)”, when he was making a statement before Raghubir Singh 
As previously stated, in the photograph, the plamtiff is shown im a sitting 
position dressed in a lung: It 1s quite evident that somebody, on the side 
of the defendants, had overlooked the fact that in the report made by 
Surendra Chakravarty on the 27th June, 1921, 1t was stated that the photo- 
graph shown to the persons who deposed before Raghubir Singh was a 
“standing photograph’? ‘This error was noticed later, and as the witness 
was still ım the box, he then said that the photograph shown by hım before 
Raghubir Singh was not the photograph of a person im a sitting position, 
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but “the standing phofo”, and when he was asked why he had previously 
sworn to the photograph “a (24)”, he tried to deny that he had’ done so, 
and added that he had‘ been'shown this photograph at the time when his 
“proof” was being taken by a pleader for the purpose of his evidence, and 
that he had then denied that that photograph was the one exhibited before 


Raghubir Singh 


FALSE DENIAL BY WITNESS 

We thus have the remarkable situation that if the witness ‘had 
made any such demal before giving evidence, nevertheless, in his 
examination, the photograph “a (24)”” was put to him, and he stated that it 
was the photograph he had seen when before Raghubir Singh, and the 
learned counsel for the defendants had gone so far as to say that the 
photograph “a (24)” was actually a copy of the photograph exhibited on the 
27th June, 1921 The learned judge thought it was perfectly clear what had 
really happened ‘The statement made before Raghubir Singh bears no 
signature or finger :mpression of the person who made ıt The statement 1s 
useless, and means nothmg apart from the photograph to which it referred, 
and that photograph was identified not only by the exhibit mark PJ, but 
also by the signature of the magistrate himself, and ın all probability, ıt 
also had upon it, 1f not the signature, at any rate, a finger impression of 
the person who made the statement It 1s almost inconceivable that a state- 
ment of this kind was taken down, and yet not authenticated by any signa- 
ture or finger impression One would have expected that Momtazuddin, 
with his police experience, would have imsisted upon that bemg done, and 
it would have only been a matter of ordinary prudence to see that ıt was 
fone 


JUDGE’S CONCLUSION DELIBERATE SUBSTITUTION OF 
PHOTOGRAPHS 


The learned judge came to the conclusion that the photograph marked 
PJ must have been the photograph of somebody other than the plaintutf, 
or else that ıt had upon it the signature or finger print of somebody other 
than the witness Dharam Das, and also that this man could not pass himself 
off as the man that made the statement, nor, could the statement adversely 
affect the plaintiff, unless the photograph exhibited P 1 was kept back, and 
false evidence made another photograph altogether a part of the statement 
The learned judge thinks that the photograph “a (24)” was hit upon, as 
bemg suitable for the purpose, but its utility 1s entirely destroyed by the 
report of Surendra Chakravarty I am disposed to agree with the learned 
judge that the photograph P 1 was not really unavailable It was not stated 
in court, in the first instance, that it was not in the possession of the 
defendants That was only said later, not by any of the witnesses, but only 
by the learned counsel for the defendants, no doubt upon instructions that 
it was missing, and that despite the fact that Momtazuddin had said that the 
statement and the appropriate photograph were made over by him to 
Lindsay, and all the papers ın connection with the matter of the sadhu, that 
18 to say, the plaintiff, had been kept ın a special file ‘The statement was 
produced, but not the photograph 
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WITNESS DHARAM DAS NOT THE PLAINTIFF'S GURU 


The learned judge went so far as to say that this was nót merely a 
trick of the worst kind, this substitution of one photograph for another, 
but fraud Without necessarily going so far as that, it 1s obvious, 
to say the least of it, that there was such an exhibition of carelessness 
on the part of ‘the defendants, as was’ bound ‘to have the most 
damaging effect upon their case In the circumstances it was only reasonable 
that the learned judge should have said “The statement goes off, as ıt must, 
without the photo shown to the Dharam Das: who made it, and the non- 
production of it, and the fraudulent attempt to subst:tute for ıt another photo, 
and this being hit, a third, 1s, in my opimion, gronnd for thinking that the 
statement, that the man in the photo was Sunder Das, was obtained by 
shewing some photo which 1s not that ‘of the plamtıff at all, and this after 
all ıs the origin of the name that was fastened upon the plamtff in the 
proceedings that followed” It is reasonably clear that ıf the man who gave 
evidence in the box 1s not the man who made the statement before Raghnbir 
Singh, he ıs not the Dharam Das who was the gunu of the plaintiff The 
learned judge sets out various considerations upon which he ultimately came 
to the findings that ıt had not been proved that the plamtıff was Mal Singh 
of Aujla, and that the witness Dharam Das was not the plaintiff's greru 


It was urged by the learned counsel for the defendants that significance 
ought to be attached to the fact that the plamtiff was never put into the 
box to deny the identity of the witness Dharam Das It was suggested that 
tlus may have been due to the fact that on religious grounds a chela sadhu 
would have been reluctant to deny his own spiritual master Whether thus 1s so 
or not, I do not think it can be said that the fact that the plaintiff was not 
called upon to repudiate the witness can outweigh the unconvincing, and 
altogether unsatisfactory, nature of the evidence given by Dharam Das, and 
it may well be that if the matter was ever considered at all by the plamtıff’s 
advisers, they took the view that the witness had already destroyed Inmself, 
and that there was no need for any further action with regard vo hım It 
is, Of course, impossible to say what answer the plaintsff would have given, 
had he been asked whether the witness Dharam Das was lus gmu, and 
we must leave it at that It ıs quite clear to my mnd that there ıs no 
reason for differmmg from the findings of the learned judge 


PLAINTIFF'S ABILITY TO SPEAK BENGALI 


The learned judge then proceeds to deal with the question whether or 
not the plaintiff, when he first appeared ım Dacca ın 1921, was able to speak 
Bengali I think there 1s a great deal in what the learned judge says that 
1f the plamtiff had been living amongst sannyasis, as the plamtff himself 
says, and as the learned judge found, for a period of twelve vears or so, 
speaking nothing but Hindi, and hying the sort of life the sannyasis live, 
it would be not unreasonable that he should talk Hind: hke his mother 
tongue, and acquire the accent and intonation of the sannyasis When, 
therefore, he resumed Bengali, ıt was only to be expected that he would 
break iuto Hindi The learned judge was fully cogmsant of what it wag 
he had to determsme regardmg this particular pomt, and he expressed it by 
saying “It has to be seen, therefore, whether this Hindi tone and this 
breaking into Hindi and speaking Bhowal Bengal with a Hind: accent, winch 
is not speaking it hke a Bengalee, shows a Hindustham who has picked up 
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Bengali, or a Bengalee who has acquired a Hindi manner of speaking”, and’ 
he proceeded to discuss ın considerable detail the relevant evidence, and 
eventually came to the finding that ıt was impossible for him to disbelieve 
the witnesses, who said that the plamtiff did start speaking Bengal: ın May, 
1921, and that they spoke to hım and he to them in that tongue, I quite 
agree with the learned judge m his view that this is borne out, ın particular, 
by the evidence of the witnesses Bhupen Ghosh, K C Chunder and Ghosal 


PLAINTIFF FOUND TO BE A BENGALEE 


It seems to me extremely unlikely that 1f the plaintiff had been unable to 
speak Bengali, he would have made himself so prominent: ın May, 1921, or 
have been willimg to receive all and sundry who chose to call upon him, 
and it would appear that at the interview between the plaintiff and Nag m 
January, 1925, the conversation was carried on in Bengali In my opinion, 
there 1s not sufficient ground for differing from the finding of the learned 
judge that the plaintiff is a Bengalee As far as my own somewhat limited 
knowledge and experience goes, I should have said that, from my own 
observations of the plaintiff ın court and im my chambers, there was nothing 
ım his appearance that would suggest that he was other than a Bengalee 


It 1s upon a very careful reconsideration of the whole case, as presented 
before the court below, and after giving due weight to the arguments put 
forward in the appeal, that I have arrived at the opimions expressed m this 
judgment, and have come to the conclusion that no sufficient grounds have 
been made ont by the appellants to justify a reversal by this court of the 
decision of the First Additional Judge of Dacca on the issue of fact 


FINAL SUMMING UP ON WHOLE CASE 


That decision was, in the main, based on the view the learned judge 
took as to the credibility of large numbers of witnesses, and only to a minor 
degree on inferences or sufficiency of proof I lavye endeavoured to explain 
my reasons for holding that there 1s nothing im the form of the judgment 
or in the reasomng of the learned judge to indicate any self-nusdirection or 
madequate exammation and consideration of all the evidence adduced at 
the trial, and I find myself unable to hold that the judgment was wrong 


I would emphasise once again that in a case of this kind if 18 vitally 
important to guard oneself against the possible influence on the mind of 
prejudice or mstictive ideas as to the probable ments of a claim of the 
kind made bv the plamtiff It would be altogether wrong to allow one’s 
judgment to be influenced by any such considerations as—“The sadhu must 
be an impostor”, “the plaintiff’s story 1s too preposterous and too absurd to 
be beheved”, “the whole thing 1s impossible”, and so on To do so would 
be to let suspicion run ahead of the evidence 


We are only concerned with the evidence on the record, and the yudge’s 
method of dealing with that evidence It may be that the defence was 
weakened by reason of Over-zealousness, maladrortness and indiscretions on 
the part of the defendants’ agents and/or advisers and other: persons 
connected with the matter, not only im the years before the suit began, but also 
m connection with the actual legal Proceedings I have m mind such things 
as the rather precipitate “Impostor Notice” the unfortunate “Ja! sadhu 


DELAY IN INSTITUTION OF SUIT 865 


order” (which Mr Chaudhury himself deplored) the deliberate intimidation 
of persons who were or might be potential witnesses the methods of securing 
or endeavouring to secure “common form evidence” ‘‘Pham’s diary” the 
manner of putting material before S C Chaudhuri for the purpose of obtamng 
his opimion and lastly, the character of the investigation in the Punjab the 
juggling with the photographs and the pnttimg into the witness box of a 
seemingly spurious Dharam Das 


It 1s certainly a significant feature ın the case that the Court of Wards, 
despite all the resources at them disposal (as the learned judge did not farl 
to note), and despite all the time there was im which to do :t, were never 
able to produce any real evidence that the plaintiff was some one other than 
the man he claimed to be ; 


‘Phani’s diary” and the manœuvres with S C Chaudhun undoubtedly 
recoiled on the defendants The glorified image of the second Kumar 
as originally erected by the defence, and supported or sought to be 
supported by Phani’s elaborately prepared embroideries, proved to be something 
im the nature of a Frankenstein for many of the defendants’ witnesses The 
attempt to prejudice the opinion of S C Chandhun in favour of the defendants 
afforded added weight to that opimion, when ıt turned ont to be, if not wholly 
adverse, at least not altogether favourable Moreover, 1t 1s possible, I think, 
that the general attitude of the Court of Wards and its officers ın the conrsé 
of the long years before the trial may have reacted on the minds of the 
people of Dacca in a way which created not only sympathy for the claimant, 
but augmented the numbers of his adherents As to that, one cannot and 
must not speculate or express any opimion, save in so far as ıt bears on 
the question of the delay on the part,of the plamtiff in bringing his swt 


PLAINTIFF'S DELAY IN INSTITUTION OF SUIT 


Normally, delay in seeking to enforce alleged legal mghts may indicate lack 
of bona fides or a desire for time to prepare and work up a case,-~a false 
case,—as it did in the Tichborne case, but on the other hand, it 1s notorious 
that im India there ıs almost a universal tendency in “title” matters not to 
resort to proceedings at law until the last possible moment before the expiry 
of the relevant period of limitation, and so the delay before action was 
brought ın the present imstance does not, to my mind, materially affect the 
genuineness of the plaintiff's claim, particularly having regard to the aspect 
of the matter referred to by the learned tnal judge when he sad ‘False 
hopes were raised by Mr Iandsay and Mr K C De, as their statements 
show” That statement, m my view, was perhaps pnttimg the matter a 
little too high, but the underlying idea was, I think, amply justifiable 


It cannot be disputed that from the very beginning after the declaration 
of identity the plaintiff came well out into the open, and not only did not 
shrink from investigation but actually courted it A demand on his side 
for an enquiry was made within a few days after the 4th May, 1921 ‘Ihe 
plaintiff presented himself before Lindsay in that same month and nsked 
the possibility of imstant discomfiture and exposure In 1922, Satyabhama 
Devi asked for an enquiry In 1923 Jyotirmoyee Devi asked K C De for 
an enquiry In 1926 there was the plambff’s memorial for an enqmry It 
is, of course, the fact, as Mr B C Chatterjee frankly admitted to us, that the 
memorial depicts quite a different picture from that displayed at the trial, 
but one does not know whether or to what extent ıt may not one some of 
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its colourmg to the artistry or artfulness of the draftsman of it, though no 
doubt its foundations were supplied by the plaintiff himself 


One cannot help feeling that throughout the period between 1921 and 
1930, each side, xf not exactly mancenvring for positions, was at any rate 
waiting for the other to begin, the position bemg something in the nature of 
a ‘standstill war’, 1f one may so describe it I think there 1s considerable justi- 
fication for the learned judge’s view that the plaintiff was not to be faced or 
prosecuted, even though he was creating or at any rate causing “no end of 
trouble”, and was collecting money “in the guise of rent”, as K C De put it, 
and was receiving nazar and acquiring chanda (subscriptions) to such a degree 
that in the years 1929 and 1930 the collection by the estate was brought to 
cessation No serious efforts were made to put an end to the plaimtiff’s 
activities by means of legal proceedings, either civil or criminal, other than the 
minor proceedings im the course of which the “Jal Sadhu order” was made 
Those responsible for the management of the estate might, one would have 
thought, have considered it desirable to bring the matter to a head by 
instituting proceedings for an imyunction to restrain the plamtiff from 
intermeddling with the estate As the result of their comparative maction, 
the plamtiff was able to consolidate his position and to get his status 
recognised to such a degree that he was widely received in society, not only 
im Dacca but in Calcutta, as the evidence shows 


Whatever the reason may have been that operated in the minds of 
the officials of the Court of Wards, the fact remains that, as the learned 
judge puts it, the plaintiff was not faced or questioned or prosecuted 
The learned judge was of opimion that somebody wanted tlus state 
of things, and that the person behind it all and responsible for the inaction, 
such as ıt was, was Satyendranath Banerjee, who admittedly had prospered 
exceedingly from the use and enjoyment of Ramendra Narayan Roy’s share 
in the estate In the circumstances, Satyendranath Banerjee would be bound 
to regard the return of Ramendra Narayan Roy as a calamity of the first 
magnitude 


It seems fo me that the learned judge was quite justified in 
saying that Satyendranath Banerjee knew on the 6th May, that 1s, 
two days after the plaintiff's declaration of identity, when there was 
no knowmg what support the plamtff was gomg to receive, that 
his (Satya’s) only chance of defeating the claimant was to concentrate 
ou “death”  Satyendranath Banerjee rushed off to Lethbridge, then 
Secretary of the Board of Revenue, and handed to him the copies of the 
affidavits of death which he had preserved It 18 significant that he should 
have had them ın his possession at all ‘Then, Satyendranath Banerjee goes 
off to Darjeeling before the 15th May, 1921, as the judge says, “‘to pin down 
the witnesses to a cremation, which they had unsuspectingly jorned in, before 
memory had got to work and given meaning to thmgs that seemed odd” He 
took care fo send to Lindsay the affidavit of death and the evidence of 
cremation, and then the impostor notice of the 3rd June, 1921 was issued 
This seems to have given birth to the notion, shared by many of the 
witnesses, that the matter at issue was not merely one between the “plaintiff 
and Bibhabati Devi, but between the plaintiff and the Government Despite 
the impostor notice, the plaintiff continued on his course, openly gomg about 
seeing people and receiving all kinds of visitors, and at the same tme 
seeking official mvestigation and enquiry 


All this 1s very germane to the question of delay, and mulitates against 
Mr Chaudhuri’s arguments on this pomt and his contention that time was 
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needed for the purpose of the plaintiff fittthg himself, or beng made fit, to 
play the part of Ramendra Narayan Roy If the plamtiff had done nothing 
in the way of attempting to establish himself formally as Ramendra Narayan 
Roy, the lapse of tıme between the declaration of identity and the institution 
of the suit would certamly have told heavily agamst him In the 
circumstances, the delay such as it was should not in my opinion adversely 
affect the plaintzff’s claim 


Summing up my views on the issue of fact before the court, I would 
say that I am quite satisfied that the learned trial judge was fully sensible 
of the gravity of the issue he had to try and of the difficulty of some of the 
manifold questions that arose in the suit, and that he gave careful attention 
and consideration to the evidence and arguments before him 


After thinking long and deeply upon the matter, and upon a careful and 
even anxious review of the whole case, I find myself unable to do otherwise 
than come to the conclusion that this court would not be justified ın disturbing 
the findings of the learned trial judge as summarised by him at the end of 
his judgment, and which have been’ reproduced in the early part of this 
judgment 


I would here add that I have had the opportumity of reading the greater 
part of the comprehensive judgment written by my brother Biswas, and I am 
able to say that I agree with his reasommg generally, and with the conclusions 
at which he has in consequence arrived 


LIMITATION 


It 1s necessary to say a word or two on the one point of law in the 
case which was designated ‘Issue 2” Iamıtation ‘he question was not 
seriously pressed in the argument before us, at any rate, very little time 
was devoted to it,—probably for the reason that the learned counsel for 
the defendants did not regard ıt as having much substance Obviously, 
Ramendra Narayan Roy was in possession of his share of the Bhowal estate 
until the 8th May, 1909, when he disappeared and was supposed to have died, 
and so on the basis of the finding of fact as to the identity of the plaintiff, 
the plaintiff was im possession of the property he claims at the date just 
mentioned Bibhabat: Devi purported to succeed to that property as the 
widow of Ramendra Narayan Roy, and accordingly held what she believed to 
be a widow’s estate under Hindu law The contention put forward m the 
case was that she had been in possession as from May, 1909, and so for more 
than 12 years prior to the institution of the suit, therefore, the suit was 
barred by limitation It must here be borne m mind that until the 
appearance of the plaintiff ın Dacca she was only holding the one-third 
share in the estate as a Hindu widow, and not otherwise It may be assumed 
that after the plamtıff’s declaration of identity on the 4th May, 1921, Bibhabat: 
Devi’s possession became adverse to the plaintiff, seemg that he was kept 
out, although he was claimmg to be Ramendra Narayan Roy and so the 
husband of Bibhabat: Dev 


In my opimion, it 1s not possible to hold that in the years between 1909 
and 1921, that 1s to say, durmg the absence of the plaintiff, Bibhabati Devi 
was prescribing as against him for a Hindu widow’s estate, believing all the 
time that he was dead Bibhabat: Devi never asserted a mght to anything! 
more than a widow’s estate, and therefore, 1t must be taken, I think, that 


, 


868 BHOWAL CASE 


she was really holding the one-third share on behalf of her husband that 
being the juriste theory under the principles of Hindu law This ıs borne 
out by the fact that under the law, 1f the husband had been dead, his heirs 
would have succeeded on the death of Bıbhabatı Devi If her possession 
operated as “adverse” vis a wis the husband, whom in theory of the law 
the “widow” represents, having regard to the nature and extent of her estate, 
the anomalous position would arise that the heirs of the husband would 
come in and take on the demise of the holder of the ‘“‘widow’s estate”, though 
the husband himself was shut out 


I am of opimion that the view taken by the learned judge was correct, 
and the suit was not barred by limitation 


Before bringing this judgment to a close, I would wish to express my 
appreciation of the ability and skill with which the appeal was argued by 
the learned counsel on both sides, and to thank them for their assistance 
and unfailing courtesy to the court throughout the long and trying hearing 


As Mr Justice Biswas and myself are ın agreement, the order of the 
court must be that the appeal 1s dismissed with costs * 
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FINAL DECISION OF COURT 
The 25th November, 1940 


BISWAS, J —Three separate judgments were prepared in this case by 
the three judges who had heard the appeal, and they were all read in open 
court before the long vacation I drew attention at the time to the 
circumstances ın which Costello, J’s judgment had been sent out by him 
from England to be read by us ın his absence, and I referred also to the 
recent rule framed by this court under which the written judgment of a 
judge could be pronounced by another, in case the former was prevented 
from doimg so himself by reason of his absence The question arose whether 
ım view of the facts which I then stated and ın view of a Full Bench ruling 
of this court (9 Weekly Reporter 1) any infirmity attached to Costello, J’s 
judgment which rendered it invalid m law, and 1f so, whether or how far 
this would affect the decision of the appeal I indicated the grounds on 
which, ın my opimion, as then advised, the validity of that judgment was 
open to question, and my learned brother Lodge, J expressed a contrary view 
This was a new point, and arguments were accordingly reserved on this 
question till after the re-opening, the passing of final orders of the court on 
the appeal being necessarily deferred 


A MISAPPREHENSION CORRECTED 


The matter has now been argued at length before us, and it 1s for us to 
pronounce the final decision of the court Having heard the parties, it seems 
to me that the question must ultimately depend on the applicability of the 
Full Bench ruling to the facts of this case Regarding one matter, there 
appears to be a misapprehension on the part of the appellants, which I think 
ought to be corrected at once It ıs not a fact that the three judges had 
no opportunities of jomt discussion or did not have such discussion on the 
varous points in the case As my learned brother Lodge, J has pointed 
out, such discussion had m fact proceeded contmuously till the very end, 
but while as a result thereof, both he and I found ourselves in a position to 
indicate to Costello, J our respective views, our learned semior on his part 
did not tell us finally what was gomg to be his decision The result was 
that at the time we dispersed after the hearing, ıt was not known whether 
the appeal would be ultimately decided ın favour of the plaimtiff or of the 
defendants, and this uncertainty continued ın fact till Costello, J’s judgment 
was tead But as I indicated, there had been sufficient discussion amiong us 
all, frum which I at any rate was able to form the idea that he was on the 
whole in agreement with me ‘The reason why he was still unable to announce 
to us his ultimate decision before he left.may well have been that he wanted 
further time to consider some of the pomts which did appear to present 
difficulty ın the way of the plaintiff’s case, but ıt would be wrong to suppose 
that these points had not been discussed Personally speaking, I felt that 
without further discussion he could ultimately come to one conclusion only, 
namely, that which he has actually reached and expressed in his judgment, 
and that 1f he were to hold to the contrary, he would not be justified in so 
doing without further consultation with his colleagues I think I had made 
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this sufficiently clear mm my previous statement This is how I expressed 
myself then — 

“Tf I am right in believing, as I do, that Costello, J’s tentative views 
were in accord with those I have expressed, and tf 1 turns out now 
he has since revised ms opimions, the absence of an opportunity by 
further discussion and argument to have influenced his final 
judgment would indeed be a matter of consequence, affecting the final 
result of the appeal ” 


In that case, I added, if I had correctly interpreted the Full Bench 
ruling, ıt would not be a matter to be brushed aside as a mere technicality, 
but would be an objection striking at the very foundation of the so-called 
judgment, or opimion, as I preferred to call it 


In the events which have happened, therefore, in my opinion there would 
be nothing to complain of regarding Costello, J’s judgment ın the sense that 
it had been arnved at without that consultation and conference with his 
colleagues which was essential to ensure its validity as a judgment within 
the meanmg of the Full Bench case, as I understood it 


APPLICABILITY OF FULL BENCH RULING 


In this view of the matter, I do not find myself called on to consider 
what would have been the effect of the Full Bench decision, 1f the facts were 
otherwise It may well be, as the respondent contends, that the generality 
of the expressions used by Peacock, C J in laying down the rule, which 
furnishes the foundation for the objection to Costello, J’s judgment, is to be 
qualified by the particular facts of that case it may also be right to say 
that the ground for the decision as given by the several yudges composing the 
Full Bench was not the Same, whereas the common ground underlying all 
the opinions was the fact that the three learned judges, the validity of whose 
judgments was im question, had ceased to be members of the court, which 
fact 1s absent in the present case It may again be possible to distinguish the 
Full Bench case, as my learned brother Lodge, J suggests, on the ground 
that the written opmions there were merely deposited with the Registrar 
preparatory to their bemg read out by the judges themselves at the tıme 
of delivery of judgment, which tpso facto implied the possibility of their 
being able to revise ther opinions till the very last moment before delivery, 
if they so desired, while in the present case, on the other hand, there can 
be no question that Costello, J sent out his judgment, signed and anthent- 
cated, intending that ıt should be treated as his final pronouncement and 
read ın court as such at the time of delivery of judgment 


As I have said, however, on the facts of the case as they have transpired, 
and on my reading of the Full Bench ruling, 1t should not be necessary for 
me to express any opinion on any of these points, interesting as they are, 
and strenuously as they have been canvassed before us 


The only question that on the appellants’ argument requires consideration 


ORDER OF COURT 871 


Peacock to be the basis of the decision in that case, ıt would ın my opimon 
not be right to put on it an unduly restricted interpretation which would 
reduce it to a mere rule of technicality this would only hinder, and not help, 
the due admumistration of justice which, as the learned Chief Justice pointed 
out, was the 1a1son d’etre of the rule in question The test should be whether 
or not the judgment which is sought to be impugned in fact reflects the 
result of joint conference and discussion between the judge concerned and 
his colleagues, and 1s intended to be his final pronouncement I am unable 
to see how from tlis pomt of view, Costello, J’s judgment may now be 
regarded as desiderating the conditions postulated by Peacock, C J 


On one point we were all fully agreed, namely, that there was no 
possibility of our arriving at a unanimous judgment so far as my learned 
brother Lodge, J and I were concerned, our views were definitely “divergent, 
and this was known to Costello, J, and accepted by him as a final fact before 
he left All that remamed for him was to make up lus mind finally whether 
he should agree with me ın dismissing the appeal or with my brother 
Lodge, J ın allowimg it, but as I have already said, the indications, so far as 
I could gather, were al: ın favour of his concurring with me ın his conclusions 
He left us ın no doubt as to the pomts of difficulty which seemed to be still 
pressmg him, but he was ın full possession of the respective views which we 
two held on these points ‘These views had been unequivocally expressed at 
our joint conferences while our learned brother was still m India, and they 
were subsequently embodied in the draft judgments which were despatched 
to him In the result, as ıt now turns out, the conclusions recorded by him 
in his judgment fully coincide with what I had understood to be his views 
at the time he left, and there was consequently no occasion for a further 
exchange of views In substance, therefore, as I understand the Full Bench 
ruling, Costello, J’s judgment satisfies the test laid down therein 


EFFECT OF COSTELLO, J’S ABSENCE 


It ıs not necessary, however, to discuss this aspect of the matter further, 
for, having heard the parties, we are satisfied that the question before us 
may be disposed of on the short and simple ground that ıt ıs mot a question 
wluch ıt 1s competent to us to entertain It ıs conceded that the mere fact 
that Costello, J was not present in court ın person at the time judgment was 
delivered would not affect the legal position Apart from the new rule, there 
ıs precedent for the view that where a judge 1s absent on leave or on 
deputation, but contmues to be attached to the court, his judgment may be 
pronounced by another judge in his absence See, for mstance, the cases of 
Adwattya Charan Chowdhur: v Sorapangan Chowdhury, AIR (1917) Cal 494, 
same case on L, P appeal, Sara] Ranjan Choudhury v Premchand Choudhury, 
(1917) 22 CWN 263 (pp 271-272), Meyappa Chethar v Chidambaram 
Chettrar, AIR (1925) Mad 58 (with reference to the Full Bench judgment 
in the same case, (1923) ILR 47 Mad 483) See also Satyendra Nath Ray 
Chaudhurı v Kastura Kumar Ghatwalin, (1908) ILR 35 Cal 756 (FB) 


The result, therefore, 1s that this appeal having been heard by three 
judges of this court, and they being divided ın opimion as to the decision 
to be given, the appeal should be decided in accordance with the opimion of 
the majority of the judges under section 98 of the Code of Civil Procedure 
or clause 36 of the Letters Patent, whichever may apply 
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As in the opinion of Costello, J the appeal should be dismissed with - 
costs, and as this ıs also my opinion, the order of the court will consequently 
be that the judgment and decree of the court below be and are hereby affirmed, 


and the appeal do stand dismissed with costs 


LODGE, J—I agree that the appeal must be disposed of in the manner 
indicated by my learned brother Biswas, J I wish, however, to make one 
point clear Inspite of the observations of Peacock, C J, in the case reported 
in 9 Weekly Reporter, p 1, I am unable to hold that the validity of a 
judgment which has been delivered ın a legal manner can be challenged 
on the ground that there was either no consultation or insufficient consultation 
amongst the judges of the Bench before the judgment was so delivered 


Appeal dismissed with costs 


DECREE OF THE HIGH COURT 


IN THE HIGH COURT OF JUDICATURE AT FORT WILLIAM IN BENGAL 
APPELLATE CIVIL, JURISDICTION 


Appeal from Orginal Decree No 1 of 1937 


Appeal preferred on the 5th day of October, 1936, against the decree of 
Pannalal Basu, Esq , Additional District Judge, Ist Court of Zillah Dacca, in 
Title Suit No 38 of 1935, dated the 24th day of August, 1936 


Sm Bibhabat: Devi, defendant No 1, 
Sriman Ram Narayan Roy, Proforma defendant No 3, 


Sm Ananda Kumar: Debi, Proforma defendant No 4, 
Wards of Court represented by Rai Sabhıb U N 
Ghosh, Manager, Court of Wards 


and 
Sm Bibhabat: Devi (Debi ım Vakalatnama) ın her 
individual capacity Appellants, 
versus 


Ramendra Narayan Roy, Plaintiff, who appeared Respondent, 
and 


Sm Sarajubala Debi, a ward of Court represented by 
Ra: Sahib U N Ghosh, Manager, Court of Wards, 
Proforma defendant No 2, who did not appear m 
thts appeal Pio-forma Respondent 


Appeal valued at Rupees 1,52,000/- 


Upon this appeal coming on for hearing before a Division Court 
composed of— 


The Hon'ble Sir Leonard Wilfred James Costello, 

The Hon’ble Charu Chandra Biswas, and 

The Hon’ble Ronald Francis Lodge, 1 
Three of the Judges of this Court, 


On the i4th, 15th, 16th, 17th, 18th, 2ist, 22nd, 28th, 29th, and 30th 
days of November, 1938, and ist, 2nd, 5th, 6th, 7th, 8th, 9th, 12th, 13th, 
14th, 15th, 16th, 19th, 20th, 21st, and 22nd days of December, 1938, and 
3rd, 4th, 5th, 6th, 9th, 10th, 11th, 12th, 13th, 16th, 17th, 18th, 19th, 20th, 
23rd, 24th, 27th, 30th, and 3ist days of January, 1939, and 3rd, 6th, 7th, 
Sth, 9th, 10th, 13th, 14th, 15th, 16th, 17th, 20th, 2ist, 22nd and 27th days 
of February, 1939, and 3rd, 6th, 7th, 8th, 9th, 10th, 13th, 14th, 15th, 
16th, 17th, 20th, 21st, 22nd, 23rd, 24th, 27th, 28th, 29th, 30th and 3ist 
days of March, 1939, and 3rd, 4th, 5th, 6th, 18th, 19th, 20th, 2ist, 24th, 
25th, 26th, 27th and 28th days of April, 1939, and Ist, 2nd, 4th, 5th, 
Sth, 9th, 10th, 1th, 16th, 17th, 18th, 19th, 22nd, 23rd, 24th, 26th, 29th 
and 30th days of May, 1939, and Ist, 2nd, 5th, 6th, 7th, 9th, 12th, 13th, 
14th, 15th, 16th, 19th, 20th, 21st, 22nd, 23rd, 26th, 27th, 28th, 29th and 30th 
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days of June, 1939, and 3rd, 4th, Sth, 6th, 7th, 10th, lith, 12th, 13th, 14th, 
17th, 18th, 19th, 20th, 21st, 24th, 25th, 26th, 27th, 28th and 3ist days of 
July, 1939, and ist, 2nd, 3rd, 4th, 7th, 8th, 9th, 10th, ilth and 14th days of 
August, 1939, and for pronouncement of judgment before the Hon’ble 
Mr Justice Biswas and the Hon’ble Mr Justice Lodge on the 20th, 2lst, 
22nd, 23rd, 24th, 27th, 28th and 29th days of August, 1940, and 22nd and 
25th days of November, 1940 And the three Judges of the Court being 
divided ın opmuion as to the decision to be given It 1s ordered and decieed 
ın accordance with the opiımon of the majority of the Judges that the 
Judgment and Decree of the Comi below be and the same are hereby affirmed, 
and this appeal dismissed And it 1s further ordered and decreed that the 
appellants do pay to the respondent who appeared the sum of rupees 
one thousand three hundred and nine and annas twelve only (as per details 
at foot) beng the amount of costs incurred by him in this Court with interest 
thereon at the rate of 6 per cent per annum from this date until realisation 


Dated this 25th day of November in the year of Our Lord one thousand 
nine hundred and forty 


Respondent's 


costs 
Rs as P 
Hearing fee 1,000 0 0 DLW st 
Court fee for Vakalatnama 2000 sa Hae 
Paper Book costs 223 12 0 5-2-41 
Costs im Rule 1361(F) of 1936 disposed C C Biswas 
of on 18-12-36 ʻ 84 00 R F Lodge á 


Total 1,309 12 0 
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Identity, Denial of, by Bibhabati—385, 
834 


Identity, Fact of, 1s capable of legal 
proof—li 

Identity, Final conclusion on the issue 
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Marks of the Plaintiff and of Second 
Kumar—413, 660 seq, 843 seq 
Marks, bodily features and physical 
1 


Marks, examination of plaimtiff’s—404, 
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Morning cremation, Admission of, what 
it means—224, 773, 809 
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Sasan, Proceedings at the—275, 300, 328, 
336, 580, 813 

Sasan, Route to the, from ‘Step Aside” 
—8, 231, 317 seq , 329, 500, 812 
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